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PREFACE

In September 2013, theGroningenCentre for LawandGovernance at theUniversity of
Groningen, in co-operation with the University of Cape Town and the International
Alliance onLandTenure andAdministration, hosted the colloquium ‘Rethinking Pub-
lic Interest in Expropriation Law’. This colloquium focused on the public purpose/
interest requirement for expropriation law in several jurisdictions around the world.

The aim of the colloquium was to facilitate a global discussion amongst a group of
legal scholars as to shared issues in expropriation law pertaining to the public pur-
pose/interest requirement, and to identify ways in which these problems can be
addressed, in the broader interest of promoting standards of good governance where
legal development takes place.

This volume contains a large number of papers that have been presented at this col-
loquium. The papers have gone through a double-blind peer review process.

Louie van Schalkwyk, PhD candidate from the University of Cape Town, assisted in
administering the editorial process. Linlin Li, PhD researcher with the Department of
Private Law and Notarial Law of the Faculty Law at the University of Groningen,
Mark Beuker, Tiddo Bos, and Bas Legger, student assistants with the same Depart-
ment, took care of the editing. We express our sincere gratitude to them for their work
on this volume.

The Groningen Centre for Law and Governance at the University of Groningen, the
Programme for the Enhancement of Research Capacity at the University of Cape
Town, and Juta Law Publishers supported this event financially. We are very grateful
for their generous support.

Björn Hoops
Ernst Marais
Hanri Mostert
Jacques Sluysmans
Leon Verstappen
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 RETHINKING PUBLIC INTEREST IN EXPROPRIATION

LAW: INTRODUCTORY OBSERVATIONS

Leon Verstappen*

. THE LAW, GOOD GOVERNANCE, AND EXPROPRIATION

A sustainable society requires that laws and legal procedures meet good governance
standards. This is necessary for economic growth, democratic development, and the
prevention of social conflict in general. One may argue that in such a society, the best
ways to regulate a problem, be it environmental, economic, social, or otherwise, are
through a combination of efficiency, democracy, transparency, accountability, along
with respect for human rights and the rule of law. The Groningen Centre for Law and
Governance of the University of Groningen wishes to contribute to sustainable soci-
eties – both in the Netherlands and abroad – by adopting this governance perspective.

This best model of governance advocated through the sustainable societies initiative
should also be pursued when it comes to expropriation. Expropriation exemplifies an
area of the law in which public interests meet and compete with private interests. Pri-
vate law is based upon two principles of legal freedom: full legal capacity of every
person to perform juristic acts and the private ownership of property. Limitation
of these fundamental rights affects the individual’s drive towards self-fulfillment
and prosperity. Nevertheless, expropriation encroaches on property rights for a good
reason: a public purpose that is considered to be more important than the private
interests of a property owner.

According to the legality principle, the action of any State authority must be based
upon a statutory duty or provision. Expropriation constitutes an exercise of the State’s
power of eminent domain1 and is also subject to the principle of legality. The legality

* Professor in Private Law, in particular Notarial Law, Department of Private Law and Notarial Law, Uni-
versity of Groningen.
1. Eminent domain refers to the authority of the sovereign to seize an individual’s private property with-

out the consent of that individual, Kohl v. United States, 91 U.S. 367, 373-74 (1875). In Baltimore v. Vals-
amaki, 916 A. 2d, 324 (2007), Justice Catchell of the Court of Appeals of Maryland wrote: “Eminent
domain is defined as the inherent power of a governmental entity to take privately owned property,
esp. land, and convert it to public use, subject to reasonable compensation for the taking. The power
of eminent domain adheres to sovereignty and requires no constitutional authority for its existence.”



principle is a fundamental part of the protection of rights because it limits the capacity
of the State to act, especially when it concerns expropriation.2

Expropriation law can be regarded as a litmus test for fair balancing of private and
public interests in regulatory systems. A governance perspective, which entails loo-
king also at stakeholders, procedures and how the law works in practice, could pro-
vide useful criteria for this test.3 This introduction highlights some of the most basic
questions with regard to expropriation, thereby explaining the relevance of scrutiniz-
ing the requirement of public interest or public purpose in expropriation law. At the
end, it raises the question whether it is necessary to reconceptualize expropriation in
light of the recent adoption of the Voluntary Guidelines on land tenure.4 In doing so, it
also introduces the contributions to this volume.

. THE BASIC REQUIREMENTS AND INTERPRETATIVE CHALLENGES

Historically, two requirements have been identified as constitutive for expropriation:
the existence of a public purpose as justification for the State’s action, and the payment
of just compensation to reward the owner for the loss.5 These two requirements, iden-
tified already centuries ago by Grotius, remain prevalent in legal systems all over the
world. However, (legal) practice and legislation on expropriation have developed
drastically since Grotius wrote his masterpiece on international law, as a consequence
of many societal, technical, and environmental developments in modern times. First,
there has been an increasing individualization of property over past centuries. Where

The political implications and the justifications concept of the principle of ‘eminent domain’ seem to
have been discussed relatively little; it has been left to the lawyers according to Susan Reynolds, Before
Eminent Domain, The University of North Carolina Press 2010, p. 130.

2. Geo Quinot, “Administrative Law” 2010 Annual Survey of South African Law, at p. 57.
3. For a comparative overview of expropriation systems, see also Rachelle Alterman e.a. Takings Interna-

tional: A Comparative Perspective on Land Use Regulations and Compensation Rights, ABA Press, 2010.
4. Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the

Context of National Food Security of the Committee on World Food Security, see: <http://fao.org/
nr/tenure/voluntary-guidelines/>.

5. Hugo de Groot (Grotius), De jure belli ac pacis, Paris, 1625, was probably the first scholar to provide us
with these basic elements of expropriation: “…The property of subjects is under the eminent domain of
the State, so that the State or hewho acts for it may use and even alienate and destroy such property, not
only in the case of extreme necessity, in which even private persons have a right over the property of
others, but for ends of public utility, to which ends those who founded civil societymust be supposed to
have intended that private ends should give way. But it is to be added that when this is done the state is
bound tomake good the loss to thosewho lose their property.”Grotius distinguishes two requirements:
a ‘public utility’ and ‘to make good the loss’. He distinguished also two main categories: expropriation
in extreme or extraordinary circumstances; and ‘ordinary’ expropriation, in the absence of extraordi-
nary circumstances.
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land is held in common by local communities, changing the way land is used does not
necessarily need to result in an expropriation of property. However, title to land is
nowadays held by individuals or legal entities, rather than by local communities. Sec-
ond, rapid population growth brings about an increasing need for land to use for
housing and food production. Third, the rapid growth of population and industrial-
ization have resulted in increased mobility of people and goods, which requires con-
stantly improving infrastructure (airports, harbors, railways, roads, and other
transportation networks), and this in turn requires land. These developments have
made land a scarce commodity, especially in and around expanding cities, for exam-
ple, cities in India and China. Change of land use in a densely populated area means
dealing with many property owners. In many cases, expropriation seems to be, for
that very reason, an important option, even if it often remains the last resort.

Ultimately, it may be necessary to rethink the two aforementioned ‘classical’ require-
ments because of the demands of modernity. The recent adoption of the Voluntary
Guidelines provides a practical backdrop for reconsidering the scope of expropriation
and deserves specific attention. First, however, it is necessary to consider the more
general interpretative challenges that motivate a reconceptualization of expropriation
law. These challenges may be classified roughly into questions dealing with the scope
of the subject, and questions dealing with the context in which the law applies.

1.2.1 Questions of Scope

A set of basic questions relating to the scope of expropriation today signify its modern
dilemmas: The question at the outset of any analysis about expropriation relates to the
basic understanding of the scope of the term: ‘What is expropriation?’ Expropriation
is generally understood as formally referring to the taking of private property by the
State, under certain authorized circumstances.6 The term has synonyms:7 ‘compul-
sory acquisition’, ‘constructive taking’, ‘condemnation’, ‘seizure of land’, or ‘depriva-
tion’. For present purposes, the term expropriation is preferred. It is often understood
as being based on the eminent domain authority of the State, i.e. the power of the State
to take away private property for public use against compensation for the personwho
is entitled to the property.

Amere definition of the term expropriation raises several issues of scope: ‘When does
State action amount to expropriation?’ In most countries, the constitution and/or
expropriation statutes determine the circumstances under which an interference with
property rights amount to expropriation. Not all State action infringing on property
necessarily amount to expropriations. Expropriation has to be distinguished from

6. Andre van der Walt, Constitutional Property Law, 3rd edn, 2012, at pp. 336-338.
7. Id., pp. 119, 354-376 and 384.
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actions such as forced eviction or regulatory interferences with property. The differ-
ence between regulatory interferences with property and expropriation lies in the fact
that, unlike expropriations, with regulatory interferences there is no intention on the
part of the State to take the property away and pay compensation.8 The difference
between expropriations and forced evictions is that forced evictions usually concern cases
where the evicted persons have no (formal) title,9 while technically, only those entitled to
property can be expropriated. So, there seems to be no overlap with expropriation, tech-
nically speaking, when we can assume that only entitled property can be expropriated.
Interferences which amount to expropriation can be compensated, but where there is no
formal title, there can be no question about expropriation. Likewise, where there is no
intention to expropriate, provision will not be made for compensation of aggrieved indi-
viduals. Be that as it may, actions of the State not intended to be expropriations can nev-
ertheless have as substantive an impact on property ownership as expropriation does.

The term ‘expropriation’ should not be interpreted so broadly as to include govern-
ment conduct that is clearly not intended to be expropriatory in nature, such as the
levying of taxes.10 However, focusing only on expropriation in its formal sense might
also be too narrow. Every governmental decision or regulation that affects the way
landowners can use or alienate their land, also affects the value of the land. Expropri-
ation constitutes the most extreme impact: it mostly deprives the owner of her prop-
erty completely. There are numerous other interferences that have less severe effects
on landowners, but are interferences nonetheless. These kinds of State action are
generally referred to as ‘regulatory taking’, ‘constructive expropriation’, ‘material
expropriation’, ‘inverse condemnation’, ‘indirect expropriation’, or ‘creeping expro-
priation’.11 In the Netherlands, regulatory deprivation is normally compensated.12

Another question of scope arises from the study of international law rules dealing
with investment. It is tempting to distinguish cases involving only domestic actors
in expropriation matters, from expropriations involving foreign investors. To do so
would be unwise, however, since the only difference from a legal point of viewmight
be that in the latter bilateral investment treaties might apply. This adds a layer of
meaning to a term that very often already has a particular scope and meaning in
the domestic context. For instance, the UNCTAD Series on International Investment

8. Id., pp. 343-344.
9. Forced evictions can be described as the permanent or temporary removal against their will of individ-

uals, families, and/or communities from the homes and/or land which they occupy, without the pro-
vision of, and access to, appropriate form of legal or other protection, General Comment No. 7 (1997),
adopted by the Committee on Economic, Social and Cultural Rights, HRI/GEN/1/Rev. 3, p. 94.

10. See the Yukos case, P.B. Stephan, ‘Taxation and Expropriation – The Destruction of the Yukos Oil
Empire’, Houston Journal of International Law, Vol. 35, No. 1, 2012, pp. 1-52.

11. See Van der Walt, supra note 6, pp. 199, 354-384.
12. Article 6.1 Law on spatial planning (‘Wet ruimtelijke ordening’).
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Agreements II,13 which distinguishes between two types of expropriation, refer to the
following concepts: direct expropriation, being a mandatory legal transfer of title to the
property or its outright physical seizure; and indirect expropriation, involving total or
near-total deprivation of an investment, but without a formal transfer of title or out-
right seizure. Normally, a direct expropriation benefits the State itself or a State-man-
dated third party. Examples of direct expropriation include nationalization, physical
seizure of assets, or legislated transfer of assets to the State. As concerns indirect
expropriation, it is unclear whether intent not to compensate is a criterion for indirect
expropriation. However, the other indicator – compensation – is not a useful criterion
by which to distinguish direct expropriation from other kinds of property interfer-
ences (be they termed ‘indirect expropriations’ or ‘deprivations’). In my opinion,
the obligation to offer compensation is a consequence of the State’s decision to expro-
priate. The distinguishing indicator in terms of theUNCTAD Series, and inmany juris-
dictions, seems to be the moving of the title or benefits of the property taken to the
State or a State-designated third party, not paying compensation.14

The question is to what extent a public purpose such as protecting the environment,
health, and other welfare interests is relevant when considering whether regulatory
measures may impinge on landownership without attracting an obligation on the
State to compensate affected landowners.15 There is a tension between expropriation
and these forms of regulation of property. Should we extend the safeguards of expro-
priation to these types of regulatory impositions on property, or should there be a
clear demarcation and thus distinction between the two types of State interference?

Regulatory impositions (in the sense of deprivations, rather than expropriations of
property) are usually based on the ‘police power’ of the State. Like eminent domain,
the State’s ‘police power’ is a rather mysterious concept: it refers to the capacity of
the State to regulate behavior and enforce order within its territory for the better-
ment of the health, safety, morals, and general welfare of its inhabitants.16 Where
solid statute-based powers do not exist for a specific action of the State, the concept
of police power justifies that action. If it is just the concept of police power that jus-
tifies the interference, this lack of clear statutory basis certainly is at odds with the
legality principle.

13. UNCTAD, Expropriation (UNCTAD) Series on Issues in International Investment Agreements II, New York
and Geneva, 2012.

14. Supra note 13, p. 6.
15. Catherine Yannaca-Small, “Indirect Expropriation” and the “Right to Regulate” in International Invest-

ment Law, OECD Working Papers on International Investment, No. 4, 2004, p. 2.
16. In US constitutional law, police power is the permissible scope of federal or state legislation so far as it

may affect the rights of an individual when those rights conflict with the promotion andmaintenance of
the health, safety, morals, and general welfare of the public (Encyclopaedia Britannica).
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In general, ‘deprivation’ denotes a broader concept than ‘expropriation’. The former may
includeinterferenceswiththeuseandenjoymentofpropertythatdonotamounttoanexpro-
priation. As mentioned already, the distinguishing element between expropriation and
othertypesofdeprivationmightbethat incasesofexpropriationaspecificpersonlosesprop-
erty rights involuntarily to the State or a third party due to a specific decision of the govern-
ment,whereas incasesofother typesofdeprivation,generallyapplicableregulationsaffecta
large class of property or owners, without people losing their property ownership as such
and without acquisition of property ownership by the government or third parties.17

The reason why ‘indirect expropriation’, ‘regulatory imposition’, or ‘deprivation’ is
prevalent is obvious: government seeks to avoid the difficulties of expropriation pro-
cedures, as well as the costs involved due to the obligation to compensate. This can be
seen especially in the context of international investments. To return to the earlier
example, the protection of a foreign citizen’s or company’s property in a host country
against direct expropriation has long existed in the international arena. The aforemen-
tioned UNCTAD Series on International Investment Agreements II18 illustrate how
important questions of indirect expropriation have become with regard to bilateral
investment treaties. Nowadays, expropriation in an international context comes
mainly in the form of ‘indirect expropriation’: acts and decisions taken by states that
interfere with the use or enjoyment of property or diminish the value of the property.
There is an increasing prevalence of indirect expropriations in the international system,
in bilateral investment treaties and investment chapters of free trade agreements.19

Such treaties, investment chapters and agreements often outline specifically the appro-
priate criteria for (i) determining whether an indirect taking has occurred and (ii) dis-
tinguishing indirect expropriation from a mere regulation in the public interest, which
is non-compensable despite the economic impact on particular investments. The nature
and characteristics of a specific measure of the State has emerged as a key factor in
drawing a line between indirect expropriation and non-compensable regulation.
A bona fide regulatory act (or its application to an individual investor) that genuinely
pursues a legitimate public-policy objective (such as the protection of the environment
and public health and safety) and complieswith the requirements of non- discrimination,

17. Mostert, ‘The Distinction between Deprivations and Expropriations and the Future of the “Doctrine” of
Constructive Expropriation in South Africa’, South African Journal on Human Rights, 2003, p. 578.

18. UNCTAD, supra note 13.
19. As Courtenay Barklem and EnriqueAlberto Prieto-Ríos (2011) state. C. Barklem&E.A. Prieto-Ríos, ‘The

Concept of ‘Indirect Expropriation’, Its Appearance in the International System and Its Effects in the
Regulatory Activity of Governments’, Civilizar, Vol. 11, No. 21, 2011, pp. 77-100. See also C.H. Schreuer,
‘The Concept of Expropriation Under the ETC and Other Investment Protection Treaties’, in C. Ribeiro
(Ed.), Investment Arbitration and the Energy Charter Treaty, Juris Publishing, Huntington, 2006, pp. 108-
159 or Transnational Dispute Management, Vol. 2, No. 3, 2005; OECD, International Investment Law: A
Changing Landscape, Survey Prepared by Catherine Yannaca-Small – OECD, 2005, p. 44.
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due process, and proportionality may not be designated as expropriatory, despite an
adverse economic impact.20

Another issue of scope has to do with the object of expropriation: ‘Must the entire
property be taken away?’ Partial expropriation could be considered as a less encum-
bering alternative.21 Although a public purpose may not necessarily have to deprive
an owner of the whole of her property, nor an owner of all his rights, the question
remains whether in such cases expropriation law is applicable.

There certainly is a tension between expropriation and other forms of regulation of
property. Wherein lies the difference? Does it lie in the severity of the infringement?
Is there even a significant difference between an expropriation and an extraordi-
narily excessive or burdensome deprivation of property owners? What about reg-
ulations that restrict the use of land in a less severe way, for example, that it is
not allowed to erect buildings on a plot that cover more than 30% of the surface
of the plot or that it is not allowed to establish buildings with more than 10 stories.
Why should landowners even be expected to bear the burden of a law that decrea-
ses the value of the property, even if it does not mean to expropriate? In this book,
the contributors attempt to respond to some of these questions by focusing very
specifically on scrutinizing the requirement that an expropriation must be in the
public interest.

1.2.2 Questions of Context

Normally, the State would first acquire land needed to be repurposed for the above-
mentioned developments on a voluntary basis, on the free market.22 This approach
is likely to be less costly and entails more guarantees for fair reward of the owner
who voluntarily relinquishes her property. Some countries even recognize to a certain
extent the role of the people themselves to realize these public goals.23When compared
with a voluntary, open-market approach, expropriation always seems to be a second-
best solution, especially when considering the importance attached to individual

20. See alsoU. Kriebaum, ‘Partial Expropriation’, Journal of World Investment & Trade, Vol. 8, No. 1, 2007, pp.
69-84, p. 69 et seq., on the problem of partial expropriation. There is a lot of uncertainty as to whether
such regulatory actions of government amount to regulatory expropriation, J.R. Marlles, ‘Public Pur-
pose, Private Losses: Regulatory Expropriation and Environmental Regulation in International Invest-
ment Law’, Journal of Transnational Law&Policy, Vol. 16, No. 2, 2007, pp. 276-336. See also J.M. Bonnitcha,
The implications of the structure of the regulatory expropriation enquiry in international investment
law, M. Phil. Thesis, Oxford, 2008, who identifies six approaches in the decisions of arbitral tribunals.

21. See also Kriebaum 2007, supra note 20, at p. 69 et seq.
22. C. Lund, R. Odgaard & E. Sjaastad, Land Rights and Land Conflicts in Africa: A Review of Issues and Expe-

riences, Danish Institute for International Studies, Copenhagen, 2006, p. 17.
23. Id., at p. 17.
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autonomy and freedom. Lund, Odgaard, and Sjaastad24 state that market-assisted
reform basically means that the State, instead of expropriating and reallocating land
itself, provides grants to eligible beneficiaries so that these can obtain land through exis-
tingmarkets. Less bureaucracy aside, market-assisted redistribution is believed to have
many other benefits: relying on awilling-buyer, willing-seller approach avoids litigious
legal disputes, which can be costly and time consuming, and which can take the prop-
erty out of viable use for long times. Market-assisted redistribution is also much more
likely to receive support generally, and thus more capable of avoiding damaging polit-
ical confrontations. In addition, market-assisted redistribution will tend to ensure that
inefficient, rather than efficient, farms are redistributed.25

Expropriations necessitated by the modern developments mentioned above are often
described as ‘ordinary’ and distinguished from so-called ‘extraordinary’ expropriation,
which distinction even Grotius has made in the 17th century.26 In the latter con-
text, dramatic changes of circumstances, brought about by phenomena such as
natural disasters or financial crises, have a profound impact on the two require-
ments and the process of expropriation. The usual procedures would, for
instance, not apply in circumstances necessitating an extraordinary expropria-
tion. An example of this is the nationalization of banks during the recent financial
crisis. In 2013, the Dutch Government expropriated all shares and other partic-
ipations in two legal entities of a bank (SNS Reaal NV and SNS Bank NV) on
behalf of the State. The debts of the Bank were also ‘expropriated’ on behalf of
a foundation that was assigned the task of settling these debts.27 The decision
was taken almost overnight and with immediate effect. The only recourse was
to appeal within 10 days. The public purpose at stake was the protection of
the domestic banking industry and customers’ savings.28 Some of our contribu-
tors have picked up on these distinctions.

24. Id.
25. Id.
26. See supra note 5.
27. Decision of the Minister of Finance 1 February 2013, on the basis of Article 6:1, first paragraph, Article

6:2, first, fourth, and fifth paragraph, andArticle 6:4, first and second paragraph, of the Law on financial
supervision. The decisionwas also based on the so-called Intervention Law. The Lawon financial super-
vision entails a compensation clause.

28. An association for the interests of investors filed a complaint with regard to this nationalization to
the European Court of Human Rights for violation of Article 1 of the first Protocol of the European
Treaty on Human Rights. The complaints have been rejected in the decision of the European Court
of Justice decision of 9 April 2015, applications 47315/13, 48490/13 and 49016/13, CEDH 119 (2015).
The case concerned the accelerated proceedings allowing bond holders to challenge the lawfulness
of the Netherlands Government’s expropriation of the assets they held in SNS Reaal, a banking and
insurance conglomerate. SNS Reaal had run into trouble as a result of the financial crisis of 2008 and
the Government decided to protect the domestic banking industry and customers’ savings by
nationalizing the conglomerate. The Court found in particular that the time constraints imposed
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. PUBLIC PURPOSE

The focus of this book is specifically on rethinking the public interest or public pur-
pose requirement in expropriation law. Contributions can accordingly be grouped
roughly into three themes relating to this objective: Firstly, some of the contributors
focus specifically on issues of terminology and interpretation; secondly, others dis-
cuss issues around process and governance thereof; and thirdly, some contributors
focus specifically on the impact of the public purpose requirement in determining fair
compensation.

1.3.1 Terminology and Interpretation

The ‘public purpose’ requirement for expropriation may also be denoted by similar
terms such as: public interest, public use, and public benefit.29 What does ‘public’
in these terms mean? The people of the State or some people living in a certain area?
Or those who seek jobs, entertainment, fresh air, or just a decent home? Or does public
purpose refer to purposes benefiting a large number of people, such as health, safety,
environment, or economy? Several of our contributors engage with these questions.
Sabrina Praduroux looks into the linguistic distinctions between the terms used in the
French and Italian Constitutions and how the Constitutional Courts of these two
countries interpret the concepts of ‘general interest’ and ‘public necessity’. She points
out the shared approach to the definition of the requirements that must be observed to
proceed to the compulsory transfer of private property and addresses the understand-
ing of the public interest requirement developed by the Court of Strasbourg. Hanri
Mostert’s contribution analyses judicial treatment of the two terms public interest
and public purposes, before the onset of constitutional supremacy in South Africa
and thereafter. She explores the difficulties caused by different interpretations – both
broad and narrow – of the terminology.

There are numerous cases where the public purpose of a particular State action is quite
clear: the building of bridges or railways, or creation of infrastructure for energy, gas, or
water supply. Other purposes cannot, at first sight, be considered as classic public

on the bond holders in the proceedings to decide on the lawfulness of the expropriation had not
placed them at an unfair disadvantage and that their restricted access to financial reports concerning
the bank and its assets had been necessary.

29. M. van Eerd & B. Banerjee, Working Paper I, Evictions, Acquisition, Expropriation and Compensation:
Practices and Selected Case Studies, February 2013, UN Habitat/GLTN, p. 58: “GLTN stated in their
latest working paper that “Broad agreement is needed among the different stakeholders on theworking
definition of legitimate ‘public interest’ projects thatmay justify expropriation and evictions. This can be
achieved through international expert group meetings, roundtable discussions, and the involvement of
society as a whole. Very important stakeholders are the vulnerable groups in society that are often most
affected.”
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purposes. For example: urban revitalization; prevention and elimination of unemploy-
ment; assistance for and retaining industrial or commercial enterprises; development of
economy; and big events (Olympic games, football world championship, etc.). The
question which has engaged some of our contributors is whether substantive criteria
can be developed to determinewhether a purpose can be regarded as a public purpose.
In a world where almost any expropriationwill satisfy even the nominally stricter pub-
lic-use requirement, it becomes more important than ever that courts use their discre-
tion to prevent constitutional property protections from being totally denuded of
meaningful content. This malleability is demonstrated well in John Lovett’s contribu-
tion. Focusing on the U.S. States ofMichigan and Louisiana, he deals with the changing
nature of the public purpose requirement in cases of economic crisis and natural disas-
ter. He acknowledges that where expropriation plays a crucial role in responding to
economic crises or natural disasters, a legal system’s handling of expropriation can
demonstrate significant internal contradiction.

Within the more diversified context in which the public-purpose requirement
functions nowadays, it is important to note that a purpose is not intrinsically public
or private by nature. It all depends on the situation and the intentions in time and
place. In Ireland, Rachael Walsh explains, because of the drafting process followed
for the Irish Constitution, the concepts of public purpose and public interest in rela-
tion to expropriation are omitted. It is largely through the exercise by owners of
their rights within administrative processes, and through debate within those
processes about the aims of expropriations, that the meaning of ‘public purpose’ is
determined in Irish law. Hence, the key test in Ireland nowadays is not public use,
nor even a narrowly construed public purpose, but rather a deferential assessment
of whether an expropriation pursues the common good and in the interests of social
justice.

Consider a situation where the State uses the power of eminent domain to seize land
on behalf of a private company who wants to build casinos on the land: would this
constitute a public purpose?Would it differ if this happened in downtownManhattan
or in a declining industrial district of Detroit? Must we interpret ‘public purpose’ nar-
rowly or rather broadly? What can case law tell us?

More than three decades ago, in the landmark decisionPoletownNeighbourhood Coun-
cil v. City ofDetroit,30 theMichigan SupremeCourt rejected the appeal against the tak-
ing of private property for the development of a General Motors plant. Poletown
opened the door for municipalities to take private land under its eminent domain

30. Poletown Neighborhood Council v. City of Detroit, 304 N.W.2d 455 (Mich. 1981). See: Glen H. Sturtevant,
‘Economic Development as Public Use: Why Justice Ryan’s Poletown Dissent Provides a Better Way to
Decide Kelo and Future Public Use Cases’, The Federal Circuit Bar Journal, Vol. 15, No. 2, 2006, p. 203 ff.
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power and turn it over to private entities for economic developmentwhen it results in
‘alleviating unemployment and revitalizing the economic base of the community’.
The Poletown decision expanded the permissible reach of what constitutes a public
purpose by allowing public-private takings, not only inMichigan, but also across the
United States.

Another example isKelo v. City of New London, heard by the U.S. Supreme Court.31 The
City of New London, Connecticut, condemned privately owned real estate, so that
it could be used as part of a ‘comprehensive redevelopment plan’. The Supreme
Court of theUnited States decided in a 5:4 decision that the general benefits that a com-
munity enjoyed from economic growth made private redevelopment plans a
permissible ‘public use’ under the Takings Clause of the Fifth Amendment. The State
can thususeeminentdomain to transfer land fromoneprivateowner toanotherprivate
owner to further economic development. However, in this case the private developer
was unable to obtain financing and abandoned the redevelopment project, leaving the
land as an empty lot, which was eventually turned into a temporary dump.32

These examples give some guidance in respect of the breadth of the public interest
requirement, but raise several new questions. The U.S. Supreme Court ostensibly
favors a broad interpretation of public purpose, and mostly simply defers to the leg-
islature and executive on decisions as to whether a particular action is in the public
interest. This is seemingly very different to the rather strict approach of the courts in,
for instance, Germany, where courts allow administrative bodies much less leeway in
seeking justification for expropriation.

The case examples above cast light on the implications of a broad interpretation of the
public purposes requirement. Since such a broad understanding would allow many
varied purposes to qualify as ‘public’ for expropriation purposes, there is a strong
likelihood that the different purposes may be in competition: decisions about eco-
nomic development of a certain regionmay for instance thwart the building of afford-
able housing. Do we have to prioritize or compromise? How does one decide on the
gravity of each of these concurring interests?

Several of the contributions suggest that issues caused by the broad interpretation of
the public purpose requirement may be addressed by implementing standards of
good governance in expropriation law. The next section elaborates.

31. Kelo v. City of New London, 545 U.S. 469 (2005).
32. Kelo has drawn a more extensive legislative reaction than any other single court decision in American

history, as Somin stated (I. Somin, ‘The Limits of Backlash: Assessing the Political Response to Kelo’,
Minnesota Law Review, Vol. 93, No. 6, 2012, p. 2102).
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1.3.2 Public Purpose in the Context of Good Governance

One of the strongest incentives for expropriation is rent-seeking, which means obtai-
ning benefits using the public domain. Often, the realization of certain public pur-
poses coincides with new opportunities for government or the private sector to
profit from newly developed businesses. For government, an increase in business
means an increase in tax income.Many cities receive a significant portion of their bud-
get through sales of land and property tax revenues that can be spent on, e.g. the
building of roads or bridges and on social welfare. For business, developing a certain
region means more contracts and thus more profit. The more possible benefits flow to
government and business, the stronger the incentive is to push forward those projects
that are most likely to bring in money. How does this influence prioritizing or
compromising competing public purposes?33

Rent-seeking provides the context for several other related issues: the first is whether
expropriation can legitimately be undertaken – can a purpose be ‘public’ – if a private
third party stands to receive the benefit generated by the expropriation? This issue
rears its head specifically where a planned development by government or a planned
policy implementation is dependent on the expropriated property being in the hands
of a third party – not the expropriated former owner – to achieve the stated purpose. It
is referred to as third-party transfers. In many countries, especially the United States,
such transfers have become a common method underlying processes of urban rede-
velopment. Heinz Klug deals with the illegitimate use of the power of eminent
domain in cases of third party transfers. His paper explores the issue comparatively,
focusing on the legitimacy, scope, and nature of specific forms of land redistribution
as manifestations of the public interest.

The second issue is the non-fulfillment or change of the purpose for which the expro-
priation was undertaken. City of Los Angeles v. Superior Court34 presents an example:
thematter concerned broken promises for the building of social housing on the part of
government, made towards the poor dwellers of the Chavez Ravine area in Los
Angeles. Instead of social housing, a stadium for the Brooklyn Dodgers was built.35

In the words of Parlow,36

33. See M.J. Parlow, ‘Unintended Consequences: Eminent Domain and Affordable Housing’, Santa Clara
Law Review, Vol. 46, No. 2, 2006, p. 865: “This obvious dilemma raises the question of whether cities
are open to the poor or whether cities are transforming into havens only for the rich or tax-revenue gen-
erating developments.”

34. City of Los Angeles v. Superior Court, 51 Cal. 2d 423, 433-36 (1959); the court upheld the decision.
35. Parlow, supra note 33, at p. 846.
36. Parlow, supra note 33, at p. 865: “This obvious dilemma raises the question of whether cities are open to

the poor or whether cities are transforming into havens only for the rich or tax-revenue generating
developments.”
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what started as the City’s crusade to reshape a run-down neighborhood into an exemplary
public housing community turned into a quintessential example of how cities can use their
power of eminent domain at the expense of poor, and often ethnicminority, communities for
the interests of private developers or the city as a whole.

Jacques Sluysmans and Nikky van Triet compare a Dutch example with those in
Belgium, France, Germany, and South Africa: they analyze the litigation emanating
from article 61 of the Dutch Expropriation Law,which deals with a change of purpose
or non-realization of the public purpose after expropriation: in those cases the former
owner may reclaim his property or claim additional compensation.

A third issue is highlighted in the contribution of Eduardo Peñalver: he deals with
exactions – burdens imposed as part of bargains between the State and landowners
seeking development approval – and illustrate how scholars disagree about both the
normative basis and the reach of the Court’s exactions test in the United States. Like
the public use requirement in eminent domain, exactions37 scrutiny seems designed to
root out situations of government favoritism towards particular private actors.

With issues such as these in mind, the governance perspective with which this book is
introduced gains importance: many of the interpretative and theoretical issues with
accompanying the public purpose requirement could be addressed satisfactorily if
inclusive decision-making processes about expropriation are promoted. The more
direct the influence of the people in the decision-making process, the stronger the indi-
cation will be that a particular purpose is indeed ‘public’ by nature, and not just a
pretext for rent seeking. Björn Hoops analyzes the manners in which English, Ger-
man, and South African laws ensure that the determination of the public purpose
is democratically legitimate. His analysis shows that an act’s democratic legitimacy
depends on the position in the State system of the entity that adopted the legal acts;
the procedure that led to the legal act; the extent to which the legal act defines the
public purpose; and how that entity is accountable to the electorate.

This ‘public participation’ approach is in accordance with conclusion I of GLTN’s
Working Paper I on evictions, acquisition, expropriation, and compensation:38

‘Public interest’ should be defined at policy level. Broad agreement is needed among the
different stakeholders on the working definition of legitimate ‘public interest’ projects that

37. An exaction is a condition imposed on the issuance of a development approval that requires the devel-
oper to dedicate land to the public, to allow the public access to his private land, or to pay a fee in lieu of
such requirements, J.R. Nolon & J.A. Bacher, ‘Exacting Tests: Determining When a Taking is Unconsti-
tutional’, New York Law Journal, 2003, <http://digitalcommons.pace.edu/cgi/viewcontent.cgi?
article=1691&context=lawfaculty>.

38. Van Eerd & Banerjee, supra note 29, at p. 58.
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may justify expropriation and evictions. This can be achieved through international expert
group meetings, roundtable discussions, and the involvement of society as a whole. Very
important stakeholders are the vulnerable groups in society that are often most affected.
The Guiding Principles on Internal Displacement state that the scope of the application
of the prohibition of arbitrary displacement includes large-scale development projects that
are not justified by compelling and overriding public interest. The question is which ulti-
mate authority decides on the ‘arbitrary and compelling overriding public interest’, and
whether states would contemplate giving up their role to an international body.

The working paper raises some key questions and issues for further discussion: How
should legitimate ‘public interest’ be defined and by whom? How can more concrete
practical guidelines to determine legitimate public interest be developed? How can
the bargaining powers of the stakeholders be balanced to ensure that potentially
affected populations can be meaningfully consulted? How can public interest be bal-
anced with the interests of the affected communities?Michael Heller and Rick Hills
uses the specific example of inefficient fragmentation of land to consider whether land
can be assembled in ways that do not harm the poor and powerless. He finds a pos-
sible solution in the so-called ‘Land Assembly Districts’, or ‘LADs’.

In some countries, such the Netherlands, the zoning plan plays an essential role in
determining the public purpose that justifies expropriation. In the Netherlands, the
most important requirement for expropriation set by the Expropriation Act39 is that
each expropriation must be necessary to implement the specific zoning plan of the
municipality. The zoning plan describes quite exhaustively the intended use of an
area. Only if the intended use differs from the actual use, will the State be allowed
to expropriate. In other words, the public purpose is enshrined in the zoning plan.
Making or changing a zoning plan is only possible after an extensive technical and
legal assessment procedure, inwhich themunicipality is obliged to involve the people
whose interests are at stake and to consider thoroughly their interests. Finally, the
democratically elected council of the municipality takes the decision to adopt the
(new) zoning plan. Such a procedure renders the plan more democratic. In addition,
on several occasions, it is possible to have the judiciary review the process as well as
the decision.

John Lovett’s contribution to this volume deals with the changing nature of the public
purpose requirement in cases of economic crisis and natural disaster, especially in two
US states, Michigan and Louisiana. He shows that in states inwhich expropriation can
play a crucial role responding to economic crises or natural disasters, a legal system’s
handling of expropriation can demonstrate significant internal contradiction. Public

39. Article 77 Dutch Expropriation Law of August 28th 1851. See: <http://wetten.overheid.nl/
BWBR0001842geldigheidsdatum_21-10-2015/>.
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use restrictions, third-party transfer prohibitions and compensation rules can prove to
be highly malleable legal concepts.

AsMagdalena Habdas points out in her contribution, public purpose is a fundamen-
tal requirement to expropriation, but also highly elusive, at once vague and intuitive.
Good governance standards may be helpful here: clarity and predictability is neces-
sary in defining the public purpose, and a reasonable, objectively suitable connection
between the imposition on private property and the goal to be achieved thereby. The
imposition must be the least restrictive means to achieve this goal, there must be no
alternatives and just compensationmust be paid.Bradley Slade pursues this aspect in
his study of SouthAfrican law on the questionwhether the availability of less invasive
means, i.e. a way other than expropriation to achieve the same purpose, is a valid
defense against an expropriation that is otherwise for a valid public purpose or in
the public interest.

All the mentioned contributions underscore the need for a balance between the public
purpose on the one hand and the private interests at stake whenever the state inter-
feres with private property rights. In striking this balance, principles of good gover-
nance are served: There should be no arbitrariness, abuse, or wrong use of the power
of eminent domain, and the interests at stake should be treated with care. Democratic
legitimacy is necessary if the public purpose requirement is to serve as justification for
interferences with private property; and meeting the requirements and following the
procedures must be subject to judicial control. In short: a legitimate interference with
property must meet the standards of good governance.

1.3.3 Public Purpose and the Determination of Fair Compensation

Payment of fair compensation to those affected – especially the landowner – is a
key element of expropriation.40 The intrusion into the rights of the individual must
be balanced against the authority of the State to undertake such intrusions. It is
unfair for the individual to bear an unreasonable burden to provide a benefit to
society. Where property is lost, the burden borne by the individual owner almost
always seems to be unfair. Fairness is achieved through payment of just and equi-
table compensation. How the fairness can be achieved hence depends on the cru-
cial question of whether the compensation is fair. This begets several other
questions: Which losses must be compensated? Does compensation include
damages, or only loss of value? How much compensation? How is compensation
calculated? Must compensation be in money or can it be in kind? Do possible
future developments influence the amount of compensation? Does the social

40. See A.B. Lopez, ‘Weighing and Reweighing Eminent Domain’s Political Philosophies Post-Kelo’, Wake
Forest Law Review, Vol. 41, No. 1, 2006, p. 252.
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responsibility of property owners play a role in answering these questions? And
importantly, for purposes of this book: does the public purpose for which the
property is expropriated, and the social responsibility of property owners, play
a role in answering these questions?

In this section, I consider the influence that the public purpose requirement may have
on determination of fair compensation. In doing so, I ask whether a move towards a
more contextualized calculation of the compensation is necessary.41

HanochDagan argues that thosewho lose out in serving the interests of others should
be fully compensated for their losses. Those who benefit should cover the costs of
compensation. If the whole society benefits, then tax payers’ money can be spent
to cover those costs. If future owners of houses in residential areas will benefit, they
should pay. His statements are clear and it is hard to disagree. On balance, nobody
needs to lose in cases of deprivation by the state, and nobody should profit from
expropriation to the detriment of the former owner. The problem is how to calculate
the loss: land can have different functions and, consequently, also different values.
Other types of costs can be incurred. Dagan’s view is that compensation must be con-
textualized. To integrate social responsibility and distributive justice successfully into
takings doctrine, and also other important property values such as autonomy, person-
hood and utility, Dagan proposes a regime of partial and differential compensation,
drawing careful (and rule-based) distinctions between types of injured properties and
types of benefited groups.42

In his contribution to this book, Hanoch Dagan gives possible justifications for pro-
viding less than full (fair market value) compensation for expropriation where redis-
tribution is a desired public goal (as in South Africa and Eastern Europe); where
partial compensation is justified by reference to the significance of the public interest;
and as a means for adjusting the amount of the compensation to the specific circum-
stances of the case.

Using South Africa as an example, Elmien du Plessis then deals with the possible
impact of the public purpose factor in determining compensation for expropriation,
where land is expropriated for land reform purposes. She argues that the constitu-
tional commitment to land reform motivates an expectation on an owner to accept

41. H. Dagan,Property, Values and Institutions, 1st edn, OxfordUniversity Press, NewYork,NY, 2011, Chap-
ter 5 on the economics of compensation.

42. H. Dagan, ‘Re-Imagining Takings Law’, Tel Aviv University Law Faculty Papers, 2007, paper 43, pp. 1-2.
Electronic copy available at: <http://ssrn.com/abstract=990946>.
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a lower price than where property is expropriated for non-land reform public pur-
poses. This raises one of the most sensitive questions in legal theory on property
and land ownership in particular: whether property has a social dimension. Do
owners of property, by virtue of their ownership, bear a responsibility towards
society? The German constitutional model incorporates social responsibility into
the concept of property.43 A similar provision is found in the land law of Indonesia,44

and in many other jurisdictions: The holder is not only entitled to make use of the
land; but is also expected to utilize it in such a way as to directly and indirectly serve
the general welfare. This is in conformitywith the relationship between the individual
and the community. What do these social dimensions of property entail for expropri-
ation? Does it mean that we have to tolerate encroachments to a certain level without
expropriation or compensation?45

There are two main approaches to these issues in legal thought. The libertarian view
one the one hand, according towhich compensation should be required each time that
the taking’s impact on the owner is disproportionate to the burden, if any, carried by
other beneficiaries of the intended public use of the state action at hand. And the lib-
eral view on the other hand, according towhich property should serve not only liberty
but also such values as social responsibility and distributive justice, seek to restrict the
range of takings law as much as possible.46 Brendan Edgeworth casts light on this
topic. He examines the ambit of the Australian federal constitutional ‘just terms’
requirement in cases of compulsory acquisition by the state. He focuses on the bound-
ary between those state actions that do trigger the payment of ‘just terms’ compen-
sation, and those that do not, considering whether the Australian High Court
appears to have adopted a less restrictive approach to government actions that reg-
ulate the environment, and advance public health, through its finds that compensa-
tion is not payable in these instances.

43. Article 14(2) of the German Basic Law (Grundgesetz) provides that “Ownership entails obligations. Its
use shall also serve the public interest”.

44. InArticle 6 of the IndonesianAgrarian Lawof 1961, it is stated that all titles to land have a social function
and that individual land rights include obligations as well.

45. C.M. Rose, ‘Property and Expropriation: Themes and Variations in American Law’, Faculty Scholarship
Series, Paper 1800, 2000, pp. 5-6, distinguishes three different types of impositions on land that people
must endure without compensation, depending on the nature and cause of the encroachment: Type I
disruptions (‘housekeeping’ or ‘every day’ disruptions): those stemming from the management of pro-
perty’s routine business-buying, selling, settling in, and neighbor disputes over property. Type II dis-
ruptions (‘regulatory’ disruptions): These are the alterations in property rights that occur when
environmental, demographic, or technological changes necessitate readjustments of property rights,
normally through regulation. Type III disruptions (‘extraordinary’ disruptions): These are the rights
alterations that accompany revolutions and warfare or other upheavals that create massive overthrow-
ing of existing property rights and resource uses.

46. Dagan, supra note 42.
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In theDutch system, full compensation of all damages directly and necessarily resulting
from expropriation is the point of departure, a rule that was established not by the leg-
islator, but by the Dutch Supreme Court, already in 1864.47 The Dutch system of com-
pensation contains three elements: First, government grants full compensation in cases
of expropriation, when an owner loses property for a public purpose. Secondly, gov-
ernment grants in certain cases and to a certain level compensation when land use
plans change to the detriment of proprietors.48 This will be granted, for example, in
cases where, according to the new plan, the owner of land is not allowed to build on
the land that he bought (direct damages) but also where the new plan allows build-
ing of an apartment complex on neighboring land, or where the new plan allows
building of a road that will cause nuisance because of noisy traffic and pollution
(indirect damages). In both cases, however, foreseeable damages are not covered
whereas a certain level of damage from changing of zoning plans is to be accepted
as a normal societal risk.49 Thirdly, government grants in certain cases and to a cer-
tain level compensation in other cases of specific acts or decisions of government
affecting peoples interests. The criterion is also whether the act or decision was
not foreseeable and a certain level of damages from governmental acts and decisions
are to be accepted as a normal societal risk.50

Concerning the second element: if one gets compensation because the value of prop-
erty decreases in case of a change of zoning plans to the detriment of owners, would
the opposite also be valid? Indeed, in Belgium the opposite counts also: owners must
pay a retribution to the government when the value of their property increases in case
of change of zoning plans (the so-called ‘planbatenheffing’). Such a rule does not exist
in theNetherlands. There is, however, a special form of tax, imposed on owners of real
estate, when the owner profits from public works that have been initiated by the
municipality (the so-called ‘baatbelasting’).

In some countries, such as China, the State adopted the general rule that the people
(i.e. the State or local municipalities) own the land and that individuals only have
the right to use the land. If the State expropriates the land of individuals, they there-
fore expropriate land use rights from them, not ownership, although ownership of
land transfers from local municipalities to the State. There is a growing trend to sub-
stantiate land use rights. This may be observed in a number of countries, but espe-
cially in China. Because ownership of a piece of land and land use rights on that land

47. HR 7 March 1864, W. 2569 and later on HR 23 December 1864, W. 2652.
48. Article 6.1 Law on spatial planning (‘Wet ruimtelijke ordening’).
49. According to Article 6.2 of the Law on spatial planning, damages up to 2% owners must bear because it

is considered as a normal societal risk that plans can change to the detriment of owners.
50. Between 20% to 40% of the damages will not be covered, and there is a possibility to have a threshold of

15% at max.
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are more or less interconnected vessels there, (more) compensation should be paid
to land use rights holders when land use rights becomemore substantive. This is the
case in growing economies that increasingly rely on market economy, which needs
breadth, duration, and security of land tenure. Expropriation law needs to keep pace
with this development; more compensation should be offered if the land rights are
of more significance.51

An important point is how to deal with the land value increments, i.e. the price dif-
ference from land values resulting in a change of land use or the likely extension of
services. Rent seeking developers want to profit from it. Letting them paywould facil-
itate not only funding the costs of compensating former owners, but also the costs
incurred for building infrastructure necessary to realize new functions of the land.

Conclusion 3 of GLTN’s Working Paper I on evictions, acquisition, expropriation and
compensation deals with the issue of fair compensation. It states that:

[i]t is important to enhance the normative notion of compensation and its pragmatic application.
International laws and guidelines have contributed to the ‘partial reduction of damages, costs,
and losses incurred by some resettled peoples’. But the implementation of guidelines in bor-
rower nations has been ‘consistently problematic’. Moreover, the capacity to enforce the imple-
mentation of guidelines on resettlement and compensation is typically weak, as is (in many
cases) political will, such that adoption of formal policies by borrower nations ‘is no assurance
of adequate implementation’. The cases cited here fromKenya,Nigeria andCambodia illustrate
the persistent gap between laws and development practice in many countries.52

The Working Paper I puts forward some key questions and issues for further discus-
sion: First, local governments and other public authorities may find it difficult or
impossible to comply with the requirements that are prescribed in international
guidelines to compensate affected people fully. How can compensation be arranged
that is both practical (i.e. affordable to public authorities) and fair (for affected per-
sons)? What are effective strategies to ‘domesticate’ international laws and guidelines
in the local context?Which institutions have a key role? Secondly, the question related
to compensation is how material possessions and the social impact of displacement
can be compensated for when affected people are displaced. Another question is

51. See V.J. Washburn, ‘Regular Takings or Regulatory Takings?’, Pacific Rim Law & Policy Journal, Vol. 20,
No. 1, 2011, pp. 71-124, who argues that much discussion of this problem by American scholars to date
has tended to conclude that the standards of American eminent domain law – fair market value com-
pensation, public use requirements – are the most likely source of land expropriation solutions to this
problem in rural China. She, in contrast, takes a different approach, one that is intended to be more sen-
sitive to the Chinese legal background, political context, and system of landownership.

52. The cases cited here from Kenya, Nigeria, and Cambodia illustrate the persistent gap between laws and
development practice in many countries; Van Eerd & Banerjee, supra note 29.
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related to the acquisition, expropriation and valuation process, inwhich negotiation is
an important tool. The outcome of the process depends upon stakeholders’ power.
How can poor and vulnerable groups be empowered, or how can the process be
improved to protect these groups from losing out?

Compensation is an issue that needs to be contextualized. The different systems
of compensation and their underlying principles have to be disclosed. Standards of
expropriation have to be developed. This is also an aspect of good governance of
expropriation.

. URGENT NEED TO RECONCEPTUALIZE EXPROPRIAT ION

From the afore going discussion and the questions raised the need to reconceptualize
expropriation to include some more essential elements, especially with regard to the
notion of good governance, seems clear. The urgency of this task is underscored by
the latest global effort to establish good governance guidelines on land tenure: the
FAO’s Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fish-
eries, and Forests in the Context of National Food Security of the Committee onWorld
Food Security (CFS).53

The purpose of the Voluntary Guidelines is to serve as a reference and to provide
guidance to improve the governance of tenure of land, fisheries, and forests with
the overarching goal of achieving food security for all and to support the progressive
realization of the right to adequate food in the context of national food security. Part 4
contains guidelines on ‘Transfers and other changes to tenure rights and duties’,
addressing the governance of tenure of land, fisheries, and forests when existing
rights and associated duties are transferred or reallocated through voluntary and
involuntary ways through markets, transactions in tenure rights as a result of invest-
ments, land consolidation and other readjustment approaches, restitution, redistrib-
utive reforms, or expropriation. There are sections on ‘Land consolidation and other
readjustment approaches’ (Section 13), ‘Restitution’ (Section 14), and ‘Redistributive
reforms’ (Section 15) as well as on ‘Expropriation and compensation’ (Section 16). All
these sections touch upon deprivation and expropriation of land, especially the latter.

What makes these Voluntary Guidelines so interesting is that they were created from
the bottom-up. They are based upon an inclusive process of regional consultations
carried out during 2009-2010, which were held all over the World, mainly in devel-
oping countries. The Guidelines were endorsed by the CFS in a special session on 11

53. See: <http://fao.org/nr/tenure/voluntary-guidelines/>.
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May 2012. If you read Section 16 of the Voluntary Guidelines on expropriation and
compensation very closely, it appears that they reflect the most apparent problems
– bottlenecks, lack of capacity, lack of transparency, malpractices, corruption, etc. –
with regard to expropriation. Moreover, these Voluntary Guidelines speak specifi-
cally to the situation in developing countries, giving insight into the problems of
the developingworld, not only from a legality perspective, but also from a broad gov-
ernance perspective. I doubt whether all countries that consider themselves to be
developed would comply with the Voluntary Guidelines on expropriation.

There is also one important aspect that has not yet been made visible, but plays a very
important role. In the introduction of Hanoch Dagan to his lecture ‘Inside property’,54

which reveals the role of property in society, he writes that if one is to take seriously
the complexity and heterogeneity of property law, a proper conception of property
must account for both governance and inclusion. Neglecting governance obscures
the significance of the internal life of property, which is often structured by sophisti-
cated mechanisms aiming to facilitate various forms of interpersonal relationships in
ways that no contractual arrangement can. Ignoring inclusion improperly marginal-
izes non-owners’ rights to entry in categories of cases where inclusion is an indispens-
able feature of the property institution under examination. Dagan argues that looking
inside property in these two senses requires abandoning the conception of property as
an exclusive right and substituting it with a pluralist conception. This governance
approach and the notion of inclusion sees property not (only) from the perspective
of the owner who has an exclusive right, but as part of a system that aims to regulate
interpersonal relations. This holistic approach to the function of property clearly influ-
ences expropriation as well.

. CONCLUS ION

Reconceptualization of expropriation means that expropriation systems not only
have to fulfill the requirement of public purpose and fair compensation, but also other
requirements: It must take into consideration proportionality and subsidiarity. Is
expropriation necessary and the only way to realize the public purpose? Is it objec-
tively suitable to obtain that public purpose? Moreover, the whole procedure must
be democratically legitimized in one way or another, especially the way public pur-
pose is determined. Further, the public should participate in the planning and process
for expropriation. The expropriation process, as well as the public purpose and the
compensation, must also be subject to judicial review with the right to appeal. Extra
care must be taken of particular sensitivities, for instance, when cultural, religious, or

54. H. Dagan, Inside Property, The 2011-2012 Wright Lecture, University of Toronto Faculty of Law, BePress
Legal Repository, 2012, p. 1.
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environmentally significant areas are involved, or when the livelihoods of the poor or
vulnerable are at stake. In addition, state agencies need human, physical, financial,
and other forms of capacity to perform their task, not only to offer fair compensation,
but also to lead the expropriation process. The original owner must also be given the
first opportunity to reacquire his lost land in case the land is not needed. In case third
private parties have been allocated the expropriated land, impose consequences, like
the obligation to retransfer the land to the original owner. New standards for compen-
sation need to be developed to provide for a process bywhich the land is valued fairly,
given all appropriate circumstances. Take into account that fair compensation might
also imply compensation of other damages than the loss of the land itself. The Vol-
untary Guidelines show us that expropriation needs a new approach, comprising
of developing new standards next to andwithin the two classical requirements public
purpose and fair compensation.
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 PUBLIC INTEREST IN TAKINGS CASES IN ITALY

AND FRANCE: THE CONSTITUTIONAL AND HUMAN

RIGHTS DIMENSION

Sabrina Praduroux*

. INTRODUCTION

The idea that the state can interfere with, and even taken away, proprietary rights for
public purposes existed under Roman law and has developed alongside the modern
notion of the right of property.1

Modern constitutions and bills of rights protect the right to private property by laying
down limitations on states’ power to regulate and expropriate private property. One
such limitation, the ‘public interest’ or ‘public purpose’ requirement for a proposed
expropriation by the state, tasks legislators and courts with assessing whether and
to what extent the interests of individual property owners should give way to the
public or general interest.2 As such, it is intended to prevent capricious and arbitrary
takings of property by the state.

Article 42 of the Italian Constitution provides that private property is recognized and
guaranteed by laws on its acquisition and enjoyment and its limits in order to ensure
its social function (funzione sociale) and to make it accessible to all. Property can be
expropriated where permitted by law, for reasons of public interest (motivi di interesse
generale) and with compensation.3

On the other side of the Alps, the French Constitution provides that property is an
inviolable and sacred right of which no-one may be deprived unless public necessity
(la nécessité publique), legally ascertained, clearly demands it and where fair and prior

* Research Fellow at the University of Turin.
1. See, S. Reynolds, Before eminent domain. Toward a history of expropriation of land for the common good, Uni-

versity of North Carolina Press, Chapel Hill, 2010.
2. As explained in this paper, there is in practice no difference between ‘public purpose’ and ‘public inter-

est’, accordingly these terms are used interchangeably.
3. “La proprietà privata può essere, nei casi preveduti dalla legge, e salvo indennizzo, espropriata per

motivi d’interesse generale.”



compensation is paid (Article 17 of the Declaration of the Rights of Man and the
Citizen of 1789).4 However, the French Civil Code, which is seamlessly linked to the
Declaration of 1789,5 provides that no-one may be compelled to give up property,
unless for public purposes (pour cause d’utilité publique) and with fair and prior compen-
sation (Article 545).

At supranational level, Article 1 of the First Protocol (‘Article P1-1’) to the European
Convention on Human Rights (ECHR) recognizes that contracting states have the
power to expropriate in the public interest provided that this complies with domestic
and international law.6

These provisions demonstrate that the notion of public interest plays a central role in
setting the limits within which the state can use its power of expropriation.

This paper discusses whether, despite the different language of these constitutional
texts, the approach adopted by courts in the interpretation of the concept of public
interest leads to a shared approach to the assessment of the reasons that can justify
a compulsory acquisition of private property by the state. The analysis of the relevant
case lawwill highlight the role that courts play in ensuring that states use their power
to expropriate only when some public benefit results.

Assuming that the dynamics underpinning the development of expropriation laws
are affected by underlying legal and political traditions, I will start with a short
introduction to constitutional property law in Italy and France as well as under
the ECHR.

4. “La propriété étant un droit inviolable et sacré, nul ne peut en être privé, si ce n’est lorsque la nécessité
publique, légalement constatée, l’exige évidemment, et sous la condition d’une juste et préalable
indemnité.”

5. The Civil Code consolidated the most important reforms of the French Revolution with respect to the
rules on property rights. Cf. P. Sagnac, La législation civile de la Révolution française, 1789-1804. Essai d’his-
toire sociale, Hachette, Paris, 1898; R. Schlatter, Private property. The history of an idea, G. Allen & Unwin,
London, 1951; G. Lepointe, ‘Le concept de la propriété dans le Code civil: ses origines et son évolution
durant le XIX siècle’, in Etudes de droits contemporain, Paris, 1962.

6. “(1) Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be
deprived of his possessions except in the public interest and subject to the conditions provided for by
law and by the general principles of international law. (2) The preceding provisions shall not, however,
in any way impair the right of a state to enforce such laws as it deems necessary to control the use of
property in accordancewith the general interest or to secure the payment of taxes or other contributions
or penalties.”
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. THE RIGHT OF PROPERTY AT THE INTERFACE BETWEEN NATIONAL

LEGAL TRADIT IONS AND THE ECHR

The Italian Constitution follows a social model of property rights, while the French
follows a liberal model. Article P1-1 was born out of the tension between the two.

The Italian Constitution of 1948 broke with the liberal tradition that permeated its pre-
decessor (the Constitution of the Kingdom of Italy or Statuto Albertino) and marked a
paradigm shift in the constitutional definition of property rights. It gave constitutional
status to the principle of the social function of property, replacing the principle of the
inviolability of property under Article 29 of the Statuto Albertino. The provision in Arti-
cle 42 of the Italian Constitution that restrictions to property rights may be imposed to
achieve its social function illustrates the interplay between individual and general inter-
ests. Moreover, a general reference to compensation (indennizzo) for expropriations
replaced the fair compensation (giusta indennità) requirement in the Statuto Albertino
that granted compensation to the expropriated owner of the full economic loss suffered.

In France, the constitutional basis for the protection of the right of property is inArticles
2 and 17 of the Declaration of 1789. Article 2 lists the right of property alongside liberty
as one of ‘the natural and imprescriptible rights of man’ that every political association
aims to preserve; whereas Article 17 proclaims the inviolability and sacredness of prop-
erty. Even so, the idea that property rights should have their share of social responsi-
bility has not been neglected in French constitutional history. Indeed, on 19 April 1946,
the FrenchConstitutionalAssembly approved a constitution thatmoved away from the
principle of the sacredness of the right of property, subordinating it to social utility.
However, this constitution was rejected by a referendum and never entered into force.
Subsequently, during the drafting of the Constitution of 1958, the concept of social util-
ity was revived in a proposal to include in the preamble a provision stating that restric-
tions to property rights could be imposed only for imperative reasonswhen required by
the common good. In the end, however, this proposal was also rejected because the ref-
erence to common good as both the foundation of and limit to the regulatory power of
the state was considered to be inappropriate and the concept too elusive.7

As stated above, the final text of Article P1-1 in the ECHR is a compromise between
the liberal and socialist ideologies. The recognition of everyone’s right to the peaceful
enjoyment of property expresses the individualistic function of property rights, while
the reference to public and general interest as a requirement for every interference
with the right of property reflects its social function.8

7. See, G. Merland, L’intérêt général dans la jurisprudence du Conseil Constitutionnel, Librairie Générale de
Droit et de Jurisprudence, Paris, 2004.

8. See supra note 6: the second paragraph of Article 1 refers to ‘general interest’.
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Having briefly described the letter of the law, I now examine its spirit as illustrated in
the case law of the Italian Constitutional Court, the French Constitutional Council and
the European Court of Human Rights (ECtHR).

When the Italian Constitutional Court came into operation in 1956, it was asked to
determine the constitutionality of laws imposing harsh restrictions on the exercise
of property rights as well as substantial obligations on owners that had been adopted
by the legislature of the early 20th century, despite the proclaimed inviolability of
property rights under the Statuto Albertino. In its landmark judgment No. 6 of
1966,9 the Italian Constitutional Court held that LawNo. 1849 of 1932, which allowed
public authorities to impose predial servitudes that severely affected the exercise of
property rights, was unconstitutional because it did not provide for any compensa-
tion for restrictions that amounted to a deprivation of property rights (i.e. that fell short
of expropriation). The Constitutional Court thus confirmed that the expropriation pro-
vision in the Italian Constitution (Article 42) should also apply to restrictions that have
the effect of taking away the content of property rights by affecting enjoyment of it so as
tomake it useless or to cause a significant loss in its market value. It follows that, where
a servitude or other restriction on property rights considerably impairs the content of
the property right, the legislation that imposes it cannot be regarded as a mere regula-
tion of property.

This approach shows that, while the Italian Constitution embraces a socially oriented
concept of property, the Italian Constitutional Court has been ready to declare uncon-
stitutional laws that, although adopted at a time when property rights were declared
inviolable, were nevertheless intended to give priority to the public interest. This may
at first appear a paradox, but it illustrates the development of a new constitutional
order in which the courts began to defend civil rights and thus limit parliamentary
supremacy. However, subsequent case law shows that the Italian Constitutional
Court has developed standards of judicial review that entail proportionality consid-
erations and whose purpose is restricted to safeguarding the very essence or sub-
stance of the right of property, showing thus a deferential attitude towards the
legislature with respect to laws interfering with property rights.10

The French Constitutional Council, ruling on the Nationalization Act 1982, which pro-
vided for the transfer to the state of the entire privately owned stock of nationalized
companies,11 gave general consideration to the constitutional protection of property

9. Constitutional Court, judgment No. 6, 20 January 1966.
10. For an analysis of the Italian Constitutional Court’s case law on property rights, see S. Praduroux, The

protection of property rights in comparative perspective. A study on the interaction between European Human
Rights Law and Italian and French Property Law, Europa Law Publishing, Groningen, 2013.

11. Constitutional Council, Dec. No. 81-132 DC, Rec. 18, 16 January 1982.
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rights.12 First, it affirmed the constitutional value of the principles of the Declaration of
1789, i.e. ‘public necessity’ as the only legitimate ground for deprivation of property
protecting against arbitrary expropriations. Then it acknowledged that since 1789,
the notion of property rights had undergone significant change, in particular because
of the extension of its scope of application or, alternatively, repeated restrictions on its
scope as required by the ‘public interest’.13 In this way, the Constitutional Council
paved the way for the public or general interest as a requirement for the constitutional
legitimacy of legislation interfering with property rights, despite there being no refer-
ence to it in the text of Article 17 of the Declaration of 1789.14

So, despite the liberal matrix of the Declaration of 1789, the acknowledgment by the
French Constitutional Council that the public interest limits property rights embraces
an idea of property deeply intertwined with the social context and that opens the
doors to the development of social policies that advance the general interest.

The ECtHR has developed its own concept of property and defined the scope of the
protection afforded to it by the ECHR through an interpretative approach intended to
reflect societal ideas and values of present-day European democratic societies. Given
the different legal cultures co-existing among the contracting states, the ECtHR has
never departed from the compromise in Article P1-1. Thus, even though the ECtHR
seems to favor the liberal model of property rights, some of its judgments still contain
strong elements of social-democratic thinking.15

. PUTTING THE PUBLIC INTEREST REQUIREMENT INTO CONTEXT:
SCOPE AND MEANING OF THE PROTECT ION OF PROPERTY RIGHTS

Albeit at different points in history, the French Declaration of 1789 and the ECHR were
adoptedwith the predominant aim to protect individuals from tyranny and the abuse of
state power. It follows that the guarantee against arbitrary deprivation of property is at
the very core of Article 17 andArticle P1-1. In particular, the protection of property rights
in the French Declaration of 1789 has a strong symbolic value: it marked the break with

12. It is worth noting that this was the first time that the Constitutional Council had been asked to apply
Article 17 of the Declaration of 1789 as parameter of constitutionality.

13. See, decisionNo. 81-132, supra note 11, para. 16: “postérieurement à 1789 et jusqu’à nos jours, les finalités
et les conditions d’exercice du droit de propriété ont subi une évolution caractérisée à la fois par une
notable extension de son champ d’application à des domaines individuels nouveaux et par des limita-
tions exigées par l’intérêt général” (emphasis added).

14. Further on this point, see S. Pavageau, Le droit de propriété dans les jurisprudences suprêmes françaises, euro-
péennes et internationales, LGDJ, Paris, 2006, especially at pp. 354 et seq.

15. See, T. Allen, ‘Liberalism, Social Democracy and the Value of Property under the European Convention
on Human Rights’, International and Comparative Law Quarterly, Vol. 59, No. 4, 2010, pp. 1055-1078.
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the feudal systemand the overcomingof theAncienRégime. Private propertywas – and to
some extent still is – seen as closely connectedwith individual liberty.Accordingly, under
Article 17 of the Declaration of 1789 takings of property are allowed provided that legally
ascertained public necessity so requires. However, at the beginning of the 19th century the
drafters of the French Civil Code replaced the public necessity requirement by a ‘public
purpose’ requirement.16 Under Article 545 of the French Civil Code: “[n]o-one may be
compelled to give up property, unless for public purposes (pour cause d’utilité publique)
and with fair and prior compensation”. The public necessity requirement enshrined in
Article 17 of the Declaration has had a limited impact on the development of French
expropriation law and indeed has rarely been applied since, throughout the 19th century
and until the 1970s, the principle of parliamentary supremacy prevented the invalidation
of legislation on the grounds that it infringed a fundamental right.

Starting from decision No. 89-256, the French Constitutional Council has consistently
affirmed that, in order to complywith the public necessity constitutional requirement,
the law may only authorize the expropriation of properties or real rights in order to
carry out an initiative the public purpose (utilité publique) of which has been established
by law.17

While Article 17 of the Declaration of 1789 has not changed, French expropriation law
has evolved following two diametrically opposed ideologies. Until the beginning of the
20th century, laws on expropriationwere organized in away to protect private property
rights. After World War I, the liberal model of the state was ousted by a dirigiste state
more prone to intervene in economic and social spheres and expropriation became a
tool to advance the public interest to the detriment of proprietary interests.18Moreover,
19th century socially oriented legal thinkers began to question the individualism that
was to characterize society born from the French Revolution. The idea of social solidar-
ity gained momentum favoring the adoption of social policies that advanced the gen-
eral interest and the development of judicial doctrines that gave priority to public
interests over private ones.

Under the ECHR, the protection of the right of property is intended to serve its main
aim of maintaining justice and peace in the world by ensuring that certain civil and
political rights are protected at the national level under the supervision of an

16. See, J.-F. Couzinet, ‘De la nécessité publique à l’utilité publique: les évolutions du fait justificatif de l’ex-
propriation’, in G. Koubi (Ed.), Révolution et propriété. Actes du colloque de Toulouse, 12 et 14 octobre 1989,
Éditions du Centre national de la recherche scientifique, Paris, 1990, p. 197.

17. Constitutional Council, Dec. No. 89-256 DC, Rec. p. 9501, 25 July 1989. Paragraph 19 of the decision
reads: “afin de se conformer à ces exigences constitutionnelles la loi ne peut autoriser l’expropriation
d’immeubles ou de droits réels immobiliers que pour la réalisation d’une opération dont l’utilité publique
est légalement constatée” (emphasis added).

18. J. Lemasurier, Le droit de l’expropriation, Economica, Paris 2001, p. 11.
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international court. So, after proclaiming that “[e]very natural or legal person is entitled
to the peaceful enjoyment of his possessions”, Article P1-1 states that “[n]o one shall be
deprived of his possessions except in the public interest and subject to the conditions
provided for by law and by the general principles of international law”.19 Interpreting
Article P1-1, the ECtHR has affirmed that the object and purpose of Article P1-1 “is pri-
marily to guard against the arbitrary confiscation of property”.20

By contrast, the Italian Constitution of 1948 was intended mainly to define the insti-
tutional structure of the newRepublic. Marking the transition from a liberal to a social
democracy, the Italian Constitution broke with the traditional idea that the founda-
tion of and justification for the right of property is closely linked to the preservation of
individual freedom through the appropriation of goodswhich the individual needs to
live and flourish. Indeed, Article 42 is in Title III, which concerns economic relations.
Moreover, giving constitutional status to the social function principle, it supports the
idea that property is justified as an institution insofar as it is conducive to the realization
of the public interest. Accordingly, Article 42(3) provides that: “[w]here provided for
by the law and with provisions for compensation, private property may be expropri-
ated for reasons of public interest”;21 and that: “[p]rivate property is recognized and
guaranteed by the law, which prescribes the ways it is acquired, enjoyed and its lim-
itations so as to ensure its social function and make it accessible to all”.

. LOOKING FOR THE MEANING OF PUBLIC INTEREST THROUGH THE

LENS OF COURTS

As stated above, the public interest requirement is a guarantee against the misuse of
state power to expropriate. Since administrative authorities determine whether there
is public interest in the private property to be acquired, judicial control lies with the
administrative courts. The Italian Constitutional Court and the French Constitutional
Council can hear challenges to legislative acts that lay down the terms and conditions
under which the administrative authority can adopt a declaration of public purpose.

19. According the French version of Article P1-1, deprivations are permitted only ‘pour cause d’utilité publique’.
20. App. No. 8793/79, James and others v. The United Kingdom ECtHR (1986), para. 42.
21. On the contrary, Art. 29 of the Statuto Albertino followed the pattern of Art. 17 of the Declaration of 1789,

stating that compulsory transfer of property could occur when required by ‘legally established public
interest’. As explained by the commentators of the Statuto Albertino, the state could not take private
property for the sole purpose of economic profit, but it had to use its power of expropriation to realize
the public interest, which did not necessarily correspond to the interest of the state as a whole since the
satisfaction of the interest of a part of the populationwas sufficient. The public interest was to be under-
stood broadly as to include the embellishment of public spaces or improvement of public comfort
besides those of social conservation or amelioration. See, F. Racioppi & I. Brunelli, Commento allo Statuto
del Regno, Vol. II, Unione Tipografico-Editrice Torinese, Torino, 1909, pp. 171-172.
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Both administrative and constitutional courts are therefore involved in defining the
scope of the notion of public purpose in expropriation litigation.

In its early case law, the Italian Constitutional Court distinguished between takings
for public purposes under the law on expropriation (LawNo. 2359 of 1865) and acqui-
sitions of property under agrarian reform laws. Article 16 of Law No. 2359 of 1865
allowed takings in consideration of the intrinsic characteristics of the property and
the public interest it was intended to serve.22 By contrast, agrarian reform laws aimed
at the redistribution of land for a partial economic reorganization of land ownership.
Accordingly, the latter affected owners in proportion to the size of their estates, not a
property in view of a specific public interest.23 As the Constitutional Court empha-
sized, the aim of acquisitions under agrarian reform laws was not to transfer to the
state or a public authority ownership of properties objectively suitable for achieving
a goal of public interest but rather to suppress large-landed estates.24

Laws on agrarian reformwere thus adopted on the basis of social, economic, and legal
considerations. By contrast, expropriations for public interest concern properties that
are objectively suitable for the realization of a specific project of public interest. This
rules out the possibility for public authorities to have recourse to the power of expro-
priation on the basis of general economic and social considerations.25

Interpreting the expropriation clause in Article 42(3) of the Italian Constitution, the
Constitutional Court does not distinguish between the notions of public interest and
public purpose. Indeed, it has affirmed that the term ‘public interest’ (motivi di interesse
generale) is synonymouswith ‘public purpose’ (utilità pubblica) and both are to be inter-
preted as requiring the existence of important community interests (ragioni importanti
per la colletività).26

However, the Italian Constitutional Court places great emphasis on the public interest
requirement that – according to its case law – expropriations must be necessarily and
directly related to the satisfaction of actual and specific needs of the community. It
follows that an expropriation intended to transfer to the state an asset for a future

22. Rules governing expropriation are now in the Code of Legislative Provisions and Regulations on Expro-
priation in the Public Interest (‘theCodeonExpropriation’), i.e. PresidentialDecreeNo. 327 of June 8, 2001.

23. Constitutional Court, judgment No. 8, 9 March 1959.
24. Constitutional Court, judgment No. 25, 17 March 1961.
25. Constitutional Court, judgmentNo. 30, 25 February 1975. The Constitutional Court was asked to decide

on the constitutionality of legislation that imposed a compulsory extension of tenancy agreements. It
denied that the provision could be considered as expropriation. In the Constitutional Court’s opinion,
the restriction imposed on the landlord’s right of property met the social function requirement and was
legitimate. This jurisprudence was held by the ECHR to be contrary to Art. 1-P1.

26. Constitutional Court, judgment No. 90, 6 July 1966, Giust. Civ. 1966, I, 246.
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hypothetical use to serve a specific public interest will not meet the public purpose
requirement.27 Expropriation cannot therefore be justified on the basis of the mere suit-
ability of a property to be used to satisfy a community need.28 Following this logic, the
Italian Constitutional Court has, for instance, declared contrary to Article 42(3) the
renewal of zoningplans by a public authoritywithout consideringwhether the interests
of industrial development (which had justified the adoption of the plans at issue) were
still present.29

AlthoughArticle 42 refers to the broad notion of public interest, themain focus of expro-
priation of property in the Italian legal order is the realization of public works, which is
interpreted extensively. Indeed, Article 1 of the Code on Expropriation provides that the
Code applies to the transfers of immovable properties or rights in rem on immovable
properties to the state or to a private party for the purpose of public works.30Works nec-
essary to grant to the community the use of a specific land or property are considered to
be public works. It is not necessary that the property is radically and irreversibly altered,
since a partial alteration to grant its public use is sufficient.31 As the administrative courts
have acknowledged, the notion of public works is extremely broad and encompasses all
public and social infrastructures, e.g. parks, gardens, and sports facilities,32 as well as
works relating to public utilities services, e.g. plants for the production ofwind energy.33

The recognition that an expropriation for a public purpose could entail a pri-
vate-to-private transfer implies that entrepreneurial interests could trigger a
taking of property. A classic case concerns the building of new hotels or conver-
sion or extension works on existing ones. This scenario was regulated by the Royal
Decree No. 1473 of 1938,34 which was repealed by the Code on Expropriation.

27. Id. More precisely, the Constitutional Court declared the unconstitutionality of a provision of the law
that fixed the purpose of the expropriation – namely, the construction of a public work – but did not set
the deadline for its implementation, thereby allowing expropriations intended to meet community
needs that no longer existed.

28. Council of State, Plenary Session, judgment No. 2, 29 April 2005, Foro it. 2006, 2, III, 71; Court of Cassa-
tion, Joint Panels, No. 19501, 16 July 2008, Giust. civ. Mass. 2008, 7-8, 1148.

29. Constitutional Court, No. 243, 25 July 2011, Foro it. 2012, 7-8, I, 2001.
30. See, Code of Legislative Provisions and Regulations on Expropriation in the Public Interest, Presidential

Decree No. 327 on June 8, 2001.
31. Regional administrative tribunal for Calabria, Sec. I, judgment No. 2876, 6 December 2010, Foro amm.

TAR 2010, 12, 4040. The case concerned the arrangement of a park area that did not require the construc-
tion of buildings or the material transformation of the land.

32. Regional administrative tribunal for Emilia-Romagna, Sec. I, judgment No. 352, 30 March 2007, Foro
amm. TAR 2007, 03, 0922.

33. Regional administrative tribunal for Sicily, Sec. II, judgment No. 1775, 9 February 2010.
34. The decree governed the procedures throughwhichmunicipalities, other public authorities, and private

parties could promote the expropriation of immovable property or other rights in rem in order to build
new hotels or carry out extension works with regard to the existing ones.
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However, according to the administrative courts, the repeal only related to the pro-
cedure to follow, and accordingly, the interests set out in the royal decree were still
to be considered.35 The building or extension of a hotel complex cannot be considered
ipso facto a public purpose, but it is up to the administrative authority to declare the
public purpose of the works on the basis of a comparative assessment of all the inter-
ests concerned. Thus, for instance, the regional administrative tribunal for Lazio ruled
out a proposed extension of a hotel that was already oversized with respect to tourism
demand.36

In France, the scope of the notion of public purpose has continually evolved with the
evolution of the role of the state. From the early 19th century to the beginning of 20th

century, the tasks of the state were limited and the scope of the notion of public pur-
pose covered the realization of public works. Accordingly, specific legislation allowed
the expropriation of housing considered as irretrievably unhealthy37 or environmen-
tally hazardous properties,38 for the prevention of technological risks,39 for imple-
menting town planning schemes,40 for reforestation of mountains,41 for building
tramlines,42 for installing telegraph wires or telephone lines,43 for building sports
facilities,44 to protect historic buildings or natural sites,45 to constitute land reserve,46

and to realize a profit.47

35. Council of State, Sec. IV, judgment No. 795, 29 February 2008, Foro amm. CDS 2008, 2, I, 425.
36. Regional administrative tribunal for Lazio, Sec. II, judgment No. 6453, 28 June 2013.
37. Law of 13 April 1850 on unhealthy housing. For comment, seeA. Des Cilleuls, Commentaire de la loi du 13 avril

1850 sur les logements insalubres, Imprimerie et Librairie Générale de Jurisprudence Cosse,Marchal, Paris, 1869.
38. Law No. 95-101 of 2 February 1995 on strengthening of environmental protection, Journal Officiel de la

République FrançaiseNo. 29 of 3 February 1995, p. 1840. In particular, according to Art. 11, the state can
expropriate properties prone to landslides, avalanches, or floods that seriously threaten human lives.

39. Law No. 2003-699 of 30 July 2003 on the prevention of technological and natural risks and their com-
pensation, Journal Officiel de la République Française No. 175 of 31 July 2003, p. 13021.

40. See, for instance, Decree of 26 March 1852 on Paris streets, Bulletin des Lois, 10e S., B. 514, No. 3914.
41. Laws of 28 July 1860 and 8 June 1864. See, Ministère des Finances,Direction générale des Forêts, Lois du 28

juillet 1860 et du 8 juin 1864 sur le reboisement et le gazonnement des montagnes précédées des rapports et
exposés qui ont motivé leur présentation au Corps législatif, et suivies du Décret du 10 novembre 1864 portant
règlement d’administration publique pour leur exécution, Imprimerie Impériale, Paris, 1870.

42. Law of 11 June 1880 on local railways and trams, Journal Officiel de la République Française of 12 June 1880,
p. 17520.

43. Law of 28 July 1885 on the establishment, maintenance and operation of telegraph and telephone lines.
44. Law of 25 March 1925 on expropriation in the public interest for building sports fields.
45. Law of 30March 1887. See, Société française d’archéologie, Loi du 30 mars 1887 pour la conservation des monu-

ments et objets d’art ayant un caractère historique et artistique, Henri Delesques Imprimeur-Editeur, Caen, 1887.
46. Financial Act No. 67-1253 of 30 December 1967, Journal Officiel de la République Française du 3 janvier 1968, p. 3.
47. Law of 6November 1918 on expropriation on public utility, Journal Officiel de la République Française of 12

November 1918, p. 9797. This allowsmunicipalities to expropriate private properties that would benefit
by an increase in value due to public works in order to resell them and keep the profit.
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With the broadening of the tasks of the state, the notion of ‘public purpose’ (utilité
publique) started to fade and blur with that of the public or general interest. Declaring
the validity of an expropriation to build an amusement park, whichwas a purpose not
specifically covered by existing legislation, the French Council of State affirmed that
the concerned project could be declared to have public purpose by reason of its gen-
eral interest.48

Following this logic, the administrative courts consider that the public purpose
requirement is met when the pursued aim falls within the (wide) scope of the notion
of general interest.

Even an expropriation that benefits a private party could meet the public purpose
requirement if it also satisfies some public interest. In the 1970s, the French Council
of State established the principle according to which expropriations that directly ben-
efit the interests of a private company are in the public interest insofar as they favor
economic regeneration.49 The leading case is Ville de Sochaux, where the Council of
State found that an expropriation to modify the road network to directly favor a
car company complied with the public purpose requirement since it satisfied the gen-
eral interest of developing an industrial estate of relevant importance for the local
economy.50

The French Council of State has thus overcome the traditional split between private
and public interests; however, it has made it clear that an expropriation that benefits
only the interests of a private party would be declared invalid.51

The existence of a public interest is an issue that can be raised before the ECtHR. As
made clear by the European Commission on Human Rights (ECommHR),

[A]lthough there is no reference to ‘expropriation’ as such in the Article, its wording, espe-
cially the phrase ‘deprived of his possessions except in the public interest’ and the reference
to the ‘general principles of international law’, shows clearly that it is intended to refer to

48. Council of State, Rec. Lebon, p. 962, 20 December 1938.
49. See, for instance, Council of State, judgment No. 97145, 23 May 1979, Rec. Lebon, concerning the building

of a branch in a railway line that favored a manufacturer of marble; Council of State, judgment No.
09649, 7 November 1979,DA 1979, comm.No. 404, concerning an urban renewal project to build a shop-
ping mall.

50. Council of State, judgment No. 80804, 20 July 1971, Rec. Lebon, p. 561.
51. See for instance, Council of State, judgment No. 74438, 7 May 1969, concerning the construction of a heli-

pad for a town councilor; Council of State, No. 21743, 20 November 1981, concerning the expropriation
of a private road for the sole benefit of a private party; Council of State, No. 176174, 17 September 1999,
AJDI 2000, p. 131, concerning the expropriation of private properties to build a road for the sole benefit
of a single inhabitant of the town.
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formal (or even de facto) expropriation, that is to say the action whereby the State lays hand –

or authorizes a third party to lay hands – on a particular piece of property for a purpose
which is to serve the public interest. This interpretation is confirmed by the Travaux prépa-
ratoires for Article I of the First Protocol.52

Accordingly, the ECommHR stated that Swedish legislation, which empowered
majority shareholders in a company to acquire the shares of minority share-
holders, did not amount to a deprivation of property within the meaning of Article
P1-1. More specifically, the Commission considered that the legislation at issue
was, the practical expression of a general legislative policy towards private com-
panies and concern[ed] principally relations between shareholders. The general
intention of this type of legislation is naturally to favor whatever interests are con-
sidered most worthy of protection, which has nothing to do with the notion of
‘public interest’ as it arises in the context of expropriation.53

However, according to ECtHR case law, it is not necessary that an expropriation ben-
efits the community at large, provided that its purpose is other than to confer a private
benefit on a private party. Indeed, a compulsory transfer of property from one individ-
ual to another may in principle be considered to be in the public interest if the acqui-
sition pursues legitimate social policies. Thus, in the James case the ECtHR found that
English legislation that conferred on certain tenants the right to compulsorily purchase
the freehold from the landlord on certain terms and conditions constituted a legitimate
means for promoting the public interest.54 In general terms, the ECtHR stated that, a
taking of property effected in pursuance of legitimate social, economic or other policies
may be ‘in the public interest’, even if the community at large has no direct use or enjoy-
ment of the property taken.55

ECommHR and ECtHR case law follows the principles stated in the James case and
acknowledges that certain aims can legitimize compulsory transfers of property
between private persons, such as the rationalization of agriculture,56 the execution
a slum clearance plan,57 and the restitution of property that had been expropriated
contrary to the rule of law58 or that was intended to redress infringements of human
rights under communist governments.59

52. App. No. 8588/79 and 8589/79, Bramelid and Malmström v. Sweden.
53. Id.
54. App. No. 8793/79, James and others v. The United Kingdom, ECtHR (1986).
55. Id., para. 45.
56. App. No. 11855/85, Håkansson and Sturesson v. Sweden, ECommHR (1987).
57. App. No. 37448/06, J. Lautier Company Limited v. Malta, ECtHR (2008).
58. App. No. 58182/00, Karl-Heinz Mitzon v. Germany, ECtHR (2006).
59. See, ex multis, App. No. 36548/97, Pincova and Pinc v. The Czech Republic, ECtHR (2003).
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Finally, according to the ECtHR, there is no real distinction between the notion of pub-
lic interest and that of general interest in the second paragraph of Article P1-1 to define
the state’s discretion in regulating the use of someone’s property; both should be
given an extensive meaning.60 Examples of cases where the ECtHR found that dep-
rivations of property were supported by a public interest include the following:
nationalization of certain industries,61 building a Freeport zone,62 building social
housing,63 to ensure ecological conservation,64 and to manage road traffic in a more
efficient way.65

. QUEST IONING THE PUBLIC INTEREST OF TAKINGS: WHICH

STANDARD OF JUDIC IAL REVIEW?

Judicial review of the public interest of an expropriation is a particularly difficult task
because it entails public welfare considerations with respect to which the executive
and legislative powers have more knowledge than judges. The courts considered
in this paper tend to grant to the legislature and the executive broad leeway to decide
when an expropriation is in the public interest.

In view of this, the French Constitutional Council carries out a narrow review of the
public purpose of a deprivation of property. Considering that the assessment of pub-
lic interest lies with the legislature, the French Constitutional Council, as a rule,
requires the legislature to be precise about the public interest aims pursued by legis-
lation referred to it; but it does not carry out a far-reaching review of their actual suit-
ability to achieve the stated public interest.66

A more penetrating review of the public interest in expropriation cases is conducted
by French administrative courts. Until the early 1970s, the administrative courts did
not inquire into the circumstances surrounding expropriations, thus avoiding

60. See note 7.
61. App. No. 9006/80, 9262, 9263, 9265, 9266, 9313 and 9405/81, Lithgow and others v. The United Kingdom,

ECtHR (1986).
62. App. No. 2226/10, Frendo Randon and Others v. Malta, ECtHR (2012).
63. App. No. 14796/11, Deguara Caruana Gatto and Others v. Malta, ECtHR (2013).
64. App. No. 2243/10, Curmi v. Malta, ECtHR (2011).
65. App. No. 64792/10, Trimeg Limited v. Malta, ECtHR (2011).
66. See, Constitutional Council, 16 January 1982, Dec. No. 81-132DC, especially paras. 19-20,Rec. 18. Declar-

ing the constitutionality of the NationalizationAct of 1982 the Constitutional Council considered, on the
one hand, that nationalizations respond to a public necessity insofar as they were intended to give the
government means to cope with the economic crisis, to promote economic growth, and to fight unem-
ployment, and, on the other, it limited itself to remark that the assessment made by the Parliament on
the need for nationalizations was not flawed by any manifest error, without considering the actual suit-
ability of nationalization measures to respond to the stated public necessity.
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referring to the suitability of the use of the power to expropriate made by public
authorities. In 1971, the French Council of State broke fresh ground by stating that
an expropriation can be said to meet the public purpose requirement only if the prej-
udice to private property, the financial cost, and the social disadvantages do not out-
weigh the public interests related to the expropriation.67 Asked to rule on the legality
of a project entailing the expropriation and demolition of about a hundred houses to
build a new urban area including university campus and residences, the Council of
State affirmed that given the importance of the project, it had a public interest despite
its costs and the impairment to property rights.

The Council of State went further than checking the legality of the expropriation with
regard to compliance with substantive and procedural rules and considered its eco-
nomic and social efficiency. In otherwords, it pronounced on the suitability in concreto
of the expropriation.

A year later, the Council of State referred to other public interests liable to be affected
by the realization of the works for which the expropriation is required as among the
factors to be considered when assessing the suitability of an expropriation.68 Among
these, for instance, is the protection of the environment69 or monuments.70

This ‘cost-benefit analysis’ as developed by the Council of State gives it a broad dis-
cretion to review the public interest of a project since it covers all potential drawbacks,
including any prejudice to private property rights.

The case law of the Council of State shows however that it is cautious when it comes to
annul a declaration of public interest. In principle, the Council of State ismore prone to set
aside a declaration of public interest when it finds that various interests are adversely
affected by the project. Moreover, only in a few cases has the cost-benefit analysis led
the Council of State to conclude that the public interest of a given project could not justify
a taking of property because it excessively impaired private property rights. The case of
Epoux X decided on 25 November 1988 is one example in point. The expropriation was
planned to implement a project of reforestation of an area belonging to a small

67. Council of State, judgment No. 78825, 28 May 1971, Rec. Lebon, p. 409.
68. Council of State, judgment No. 78829, 20 October 1972, Rec. Lebon, p. 657.
69. Ex plurimis, Council of State, judgment No. 01859, 9 December 1977, Rec. Lebon, the Council stated that

concerns for environmental protection opposed a project of parceling out a picturesque place; Council of
State, judgment No. 01554, 26 March 1980, Rec. Lebon, the Council stated that the declaration of public
purpose of a project of building a seaside resort was unlawful because it would have seriously deteri-
orated the natural site.

70. Council of State, judgment No. 115073, 3March 1993,Rec. Lebon, concerning the building of a new route
to Paris. The Council found that the harmful effects on historic buildings were not severe enough to
invalidate the declaration of the public purpose of the project.
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municipality that already had several parks and gardens. According to the Council of
State, the project had a limited public interest, considering the heavy burden imposed
on the claimant’s property.71 The concern for the protection of property rights thus pre-
vailed over the public interest because the reforestation project lacked a relevant economic
and social interest. Under the cost-benefit analysis, the weight of property rights is thus
inversely proportional to the economic and social interest of the project concerned. How-
ever, the Council of State attaches great weight to property rights when they contribute to
the realization of a public interest. Thus, for instance, in a case concerning the taking of a
piece of land to realize a public housing project, the Council of State found that the project
pursued an aim of public interest, but it then considered the drawbacks of the expropri-
ation. In particular, the Council of State stressed that the expropriation would have pre-
vented the expropriated owners from carrying out extension works on their hotel, which
entailed economic and tourism interests. Accordingly, the Council held that the impair-
ment to private property rights and to the public (economic and tourism) interest linked
to them was not justified by the public interest, despite the social interest of the planned
work.72

A final scenario in which the concern for the protection of private property rights
would lead the administrative courts to question the legality of the act declaring
the public interest of an expropriation is where the public authority had already at
its disposal a piece of land enabling the realization of the project.73

In conclusion, ruling on the public interest of an expropriation, the French Council of
State has overstepped the boundaries of the review of legality to rule on the suitability
of the project.74 However, the Council of State has made a cautious use of the discre-
tion implicit in the cost-benefit analysis to appraise the public interest of a project. The
cases in which the declaration of public interest is set aside are rare andmostly related
to projects of interests concerning small communities. Indeed, the Council of State has
never denied the public interest of projects concerning public works of national inter-
est, even when serious doubt had been cast on the economic efficiency of a project.75

71. Council of State, judgment No. 74232, 25 November 1988, Rec. Lebon.
72. Council of State, judgment No. 44864, 20 February 1987, Rec. Lebon.
73. Council of State, judgmentNo. 343070, 19 October 2012, concerning a taking of private property to build

social housing despite the fact that the municipality owned several pieces of land that could have been
used to carry out the social housing development plan.

74. SeeCouncil of State, judgment No. 83261, 26 October 1973, where it denied the public utility of a project
to build an aerodrome since the project was insufficient tomeet the need of business aviation and benefit
the small number of inhabitants of the municipality who did aerial sports.

75. For instance, the State Auditors’ Department questioned the profitability of the high-speed Paris-Lyon
railway line, but the Council of State considered that the project was in the public interest despite its
costs and the uncertainty of its profitability. See Council of State, judgment No. 02910, 03109, 03128,
21 January 1977, Rec. Lebon, p. 30. More generally, it has been observed that, with regard to projects that
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Similarly to the French Constitutional Council, the ECtHR applies a low level of scru-
tiny on the public interest issue. Considering that “national authorities are in principle
better placed than the international judge to appreciate what is ‘in the public interest’,
and that ‘the decision to enact laws expropriating property will commonly involve
consideration of political, economic, and social issues on which opinions within a
democratic society may reasonably differ widely’”, the ECtHR has affirmed that it
“will respect the legislature’s judgment as to what is ‘in the public interest’ unless that
judgment be manifestly without reasonable foundation”.76 Since it cannot substitute
its own assessment for that of the national authorities, its role should be limited “to
make an inquiry into the facts with reference to which the national authorities
acted”.77

Once the ECtHR has established that the taking of property is in the public interest, it
considers whether the expropriated property has actually been used to serve the
stated public purpose. However, cases where the ECtHR found that property that
had been lawfully expropriated but not used in accordance with the stated public
interest are rare. The first case where the ECtHR considered that the non-use of the
expropriated property raised an issue in respect of the public interest requirement
isMotais de Narbonne v. France.78 The case concerned a property that had been expro-
priated under French legislation that allowed certain public authorities to expropriate
to obtain a land reserve for future development. The propertywas intended to be used
to build social housing but the expropriated land laid unused for 19 years. The ECtHR
affirmed that the public interest requirement in Article P1-1 entails the assessment in
concreto of the public interest, namely, the actual realization of the project. However,
the ECtHR affirmed that the placing in reserve of expropriated property, even for a
long period of time, does not necessarily entail a breach of Article P1-1. It found that
Article P1-1 was contravened because the applicants had been deprived of the signif-
icant increase in value of the expropriated land.

The ECtHR adopted the same approach in the case of Vassallo v. Malta,79 concerning
an expropriation for building a social housing project that had not been started for
almost 30 years. Also in this case, the ECtHR found a breach of Article P1-1 on the
ground of the general principle of proportionality. However, it considered that the
requisite balance had not been struck because the applicant had not received any
compensation.

fall within transport policy, the Council of State relies on an abstract notion of the public interest,
which gives priority to government policy. See J. Lemasurier, Le droit de l’expropriation, Economica, Paris,
2001, p. 97.

76. James and others, cit. supra note 40, para. 46.
77. Id.
78. App. No. 48161/99, Motais de Narbonne v. France, ECtHR (2002).
79. App. No. 57862/09, Vassallo v. Malta, ECtHR (2011).
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This approach reveals that the public interest requirement as applied by the ECtHR
offers a weak protection to private owners against misuse of the state’s power to
expropriate. In fact, the ECtHR has never found a breach on the basis that an inter-
ference was not in the public interest, although in some cases it cast doubt on the rea-
sons of public interest raised by the respondent governments. An example of this is
the Lecarpienter case, where the applicants complained about the retroactive applica-
tion of legislation governing loans that had the effect of depriving them of their legit-
imate expectation of being able to recover a certain sum. The ECtHR was in doubt as
to whether the interference was in the public interest insofar as the legislation at issue
was not plainly supported by overriding reasons of general interest.80 Nevertheless,
the ECtHR maintained that there had been a violation of Article P1-1 on the grounds
that the measure had placed an abnormal and excessive burden on the applicants and
that interference with their possessions had been disproportionate.

Thus, the ECtHR’s test in expropriation cases is a fair balance test, under which the
availability and amount of compensation, as well as the existence of adequate proce-
dural protection for the right of property, carry more weight than the public interest.

Finally, in Italy, the public purpose requirement does not play a significant role in
expropriation litigation. Despite the plain language of the Italian Constitution that
distinguishes social function (which pertains to the exercise of property rights) and
public interest justifying the exercise of the state’s power of expropriation, the distinc-
tion has become blurred over time. Indeed, the Italian Constitutional Court does not
consistently distinguish between regulation of property and expropriation, avoiding
a rigorous application of the second and third paragraph of Article 42. As stated
above, the Italian Constitutional Court has found a breach of the constitutional pro-
tection of property where the right to property is extinguished or diminished without
compensation, even though the owner has not been deprived of actual ownership.
Thus, in certain circumstances, the Italian Constitutional Court equates regulation
to expropriation, with consequent implications in terms of compensation.81 This is
the case, for instance, of restrictions to the owner’s right to build directed to imple-
ment town planning. According to the case law of the Constitutional Court, these
restrictions must end after a reasonable time, or the owner must be compensated.82

80. App. No. 67847/01, Lecarpentier v. France, ECtHR (2006), especially paras. 48-49.
81. This approach has been criticized by some scholars for being a drift towards a liberal model of property

no longer relevant in the Italian Constitution of 1948. Cf., M. Luciani, ‘Corte costituzionale e proprietà
privata (a proposito della sentenza n. 260 del 1976)’, Giur. cost., 1977, II, p. 1385; S. Rodotà, ‘Art. 42’, in
G.Branca (Ed.)Commentario della Costituzione. Rapporti economici, Vol. II, Zanichelli-Foro Italiano, Bologna-
Roma, 1982, pp. 69 ff.

82. Constitutional Court, judgmentNo. 575, 22December 1989, (1990) Foro it. I, 1130. Also seeConstitutional
Court, judgment No. 179, 20 May 1999, (1999) Foro it. I, 1705. The Court referred to different possible
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On the other hand, the Italian Constitutional Court has referred to the social function
principle in order to declare the constitutionality of the so-called occupazione acquisi-
tiva. The occupazione acquisitiva rule has been developed by the Italian courts since the
late 1970s to resolve disputes concerning the occupancy of a private property by pub-
lic authorities for a longer time than allowed by law and without completing the
expropriation procedure. Confronted with cases in which the landowner had lost
de facto use of the land since local authorities had taken possession of it and a public
works project had been undertaken, the Italian courts had to decide whether the land-
owner had lost title to the land as a consequence of the mere fact that the work had
been carried out. The Italian Court of Cassation has developed different lines of case
law on this. The prevailing solution is that public authorities acquire title to the land
from the outset, even though an expropriation procedure is not initiated or com-
pleted, provided that public works on the land are completed after the landwas occu-
pied (and irrespective of whether such occupation was lawful in the first place). In
similar cases, the expropriated private owner is entitled to compensation under tort
law.83 Addressing the specific issue of the constitutionality of this principle, which, as
developed by case law, linked the transfer of ownership to the unlawful action of
public authorities, the Italian Constitutional Court held that occupazione acquisitiva
amounted to a mode of acquiring property whose rationale lay in the balance
between public and private interests. Its regulation was held to be a concrete man-
ifestation of the social function of property. Considering that the realization of pub-
lic works on the land transformed the soil to the point that there was no more an
identity between the land acquired by the public authority and that taken from
the private owner, the Italian Constitutional Court ruled that occupazione acquisitiva
was outside the scope of Article 42(3) and was instead a case of original acquisition
of property.84 This theory of occupazione acquisitiva as a mode of acquiring property
was then codified in Article 43 of the Code on Expropriation. Under this article, in
the absence of an expropriation order, or a declaration stating that the expropriation
is in the public interest, the land that had been altered following the construction of
public works is transferred, by means of an act of acquisition adopted ex post, into
the ownership of the authority that had altered it. The former owner of the land is
entitled to damages. This mode of acquisition is admitted even where town plan-
ning measures, or the declaration that the expropriation was in the public interest,
is set aside.

Even though Article 43 of the Code on Expropriation requires the public authority
to use the illegally occupied property for public interest purposes, this form of

forms of compensation including, for instance, the allocation to the owner of other areas suitable for his
needs.

83. Court of Cassation, Joint Panels, judgment No. 1464, 26 February 1983, Foro it. 1983, I, 626.
84. Constitutional Court, judgment No. 188, 23 May 1995, Foro it. 1996, I, 464.
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expropriation empties the public interest requirement set down in Article 42(2) of
all meaning. Indeed, to provide for an effective guarantee against arbitrary actions
of public authorities, the declaration of public interest should be issued before the
actual expropriation of the private property, to make sure that the taking of prop-
erty responds to real and actual needs of the community. To allow the public
authority to issue the declaration of public interest after taking possession of
the property raises the risk that the public interest is made out ex post to justify
the use and the acquisition by the public authority of an unlawfully occupied
property.

Eventually, the Italian Constitutional Court declared that Article 43 of the Code on
Expropriation is unconstitutional in its judgment No. 293 of October 8, 2010. The
Court held that provision to contrary to Article 76 of the Italian Constitution,
which governs the exercise of delegated legislative powers by the government.85

The matter is now regulated by Article 42-bis of the Code on Expropriation. Accor-
ding to this new text, the act declaring the transfer of property must specifically
state the exceptional reasons of public interest that justify the taking of property,
after due consideration of the owner’s interest, and where there is no reasonable
alternative.

. CONCLUS ION

The above comparisons show that, in the field of the protection of private property,
underlying cultural and political aspects can play a greater role than specific consti-
tutional language. Indeed, although the French Constitution does not provide for
social obligations with respect to property rights, French governments have been
more active than Italian ones in enacting social policies, and the French Constitutional
Council has proved to be willing to sanction social limitations on property rights.

Even though the Italian Constitution clearly establishes that expropriation in the pub-
lic interest can only take place in the cases permitted by law and with compensation,
the Italian Constitutional Court has recognized, to some extent, expropriations that
did not follow procedures laid down by law. For example, the Italian Constitutional
Court’s judgment No. 6 of 1966 interpreted the concept of expropriation to include the
extinction or diminishment of the right of property without compensation, even
though the owner had not been deprived of actual ownership. Even more telling is
the fact that the Italian Constitutional Court held that constructive expropriations
carried outside the framework of lawful procedures could be considered as a way

85. Constitutional Court, judgment No. 293, 8 October 2010, Foro it. 2010, 12, I, 3237.
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of acquiring property in keeping with the social function clause of the Italian
constitution.86

In Italy, the public purpose requirement does not play a significant role in expropri-
ations litigation. The Italian Constitutional Court has however made clear that for an
expropriation to be in the public interest, the expropriated property must be used to
satisfy an actual and specific need of the community.

French courts and scholars have paid more attention to the public interest require-
ment than their Italian counterparts. In particular, French administrative courts have
developed cost-benefit analysis criteria that, at first sight, may seem to introduce the
principle of proportionality in expropriations litigation. However, a closer analysis of
this jurisprudence reveals that such analysis serves a function which is different from
that of the proportionality test. The latter protects individuals against misuse of state
discretion, condemning state acts that place on the individual an excessive burden
compared to the public interest concerned. On the contrary, the cost-benefit analysis
carried out by French administrative courts assesses the socio-economic efficiency of a
project. In other words, French administrative courts ensure that expropriations serve
public interests that are relevant and real, by assessing in concreto the appropriateness
of the contested expropriation and by taking into consideration all conflicting private
and public interests affected by the realization of the project already declared of public
interest. However, from the case law of these Courts, it is impossible to extrapolate
objective criteria to use for ranking the various public interests. The Council of State
seems to apply a sliding scale balancing the scope and degree of importance of the
project against the nature of the other public interests involved. Among them, eco-
nomic interests carry significant weight.

Having a different institutional role, the ECtHR has adopted an extensive interpreta-
tion of the concept of deprivation of property to offer a far reaching protection to indi-
viduals against arbitrary takings of property. The ECtHR allows contracting states a
wide margin of appreciation in determining whether expropriations further the pub-
lic interest. Only in a few cases the ECHR checked in concreto the actual existence of the
general interest invoked by the respondent government. This approach can easily be

86. A prototype of the constructive expropriation doctrine can be found under French law. Relying on the
principle of intangibility of public works, courts at first rejected claims for the restitution of land that
public authorities had irregularly occupied and on which a public work had been built. However,
the Court of Cassation condemned this approach, holding that a compulsory transfer of property must
take place only in conformity with expropriation proceeding rules. See, Court of Cassation, Plenary Ses-
sion, 6 January 1994, App. No. 89-17049, Bull 1994, I, p. 1. On this subject, see J.-F. Strillou, Protection de la
propriété privée immobilière et prérogatives de puissance publique: contribution à l’étude de l’évolution du droit
français au regard des principes dégagés par le Conseil constitutionnel et par la Cour européenne des droits de
l’homme, L’Harmanattan, Paris, 1996, pp. 69 et seq.
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understood if one considers that there is no European legal consensus on a specific
model of property. Furthermore, the notion of public interest is a symbolic represen-
tation of the values that a given society considers to be of overriding importance with
regard to the owner’s interests. To a degree, this is bound to be different for different
polities. Moreover, there is a direct link between the scope of the public purpose
requirement and the tasks of the state in a given society. The deference showed by
the ECtHR towards national decision-makers about what is in the public interest is
thus an expression of ECtHR’s willingness to provide individual justice while respect-
ing national legal traditions and cultures.

However, the ECtHR the weak control on the actual public interest of expropriations
is counterbalanced by a strict scrutiny of compensation under the fair balance test.
Requiring – as a rule – the state to pay full compensation corresponding to the market
value of the expropriated property should discourage self-interested acts of public
authorities.

In conclusion, from the perspective of the protection of the right to private property,
the suitability of the public interest requirement in terms of effective protection given
to private owners against arbitrary takings of property rights can be questioned con-
sidering the vagueness of the notion of public interest itself. On the contrary, the fair
balance test developed by the ECtHR by giving property rights greater weight than
competing public interests offers a strong protection to property rights. The right of
property prevails unless the state demonstrates that the interference with it is
proportionate.
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 THE POVERTY OF PRECEDENT ON PUBLIC PURPOSE/
INTEREST

AN ANALYSIS OF PRE-CONSTITUTIONAL AND POST-APARTHEID JURISPRUDENCE

IN SOUTH AFRICA

Hanri Mostert*

. INTRODUCTION

The South African Constitution renders expropriation of property unconstitutional
unless it meets two requirements: section 25(2)(a) states that an expropriation must
be “for a public purpose or in the public interest”; and section 25(2)(b) requires it
to occur against payment of just and equitable compensation. The latter requirement
describes the necessary consequence of a valid expropriation. The former provides the
acceptable justification for expropriation,1 guards against unjustifiable, compulsory
loss of private property, and keeps fraudulent or capricious exercise of the state’s
powers in check.2 The binary formulation of this justificatory requirement in section
25(2)(a) – that expropriationmust be either ‘for a public purpose’ or ‘in the public inter-
est’ – is a peculiarity.What do these phrases mean?3Why is it necessary to distinguish
between a public purpose and the public interest? Are the phrases tautologous? Is it
even likely that the Constitution – a document representing supreme law – would
contain such tautologies?

* Professor of Law and NRF/DST SARChI Research Chair: Mineral Law in Africa, University of Cape
Town; Visiting Professor, Department for Private and Notary Law, Rijksuniversiteit Groningen. My thanks
to Anne Pope and Ernst Marais, who commented on early drafts, and Richard Cramer and Janine Howard
who rendered research assistance. The financial support of the National Research Foundation, the Univer-
sity of Cape Town, and the University of Groningen is gratefully acknowledged. Opinion and remaining
errors are my own and should not be attributed to these institutions.
1. B.V. Slade,The Justification of Expropriation for Economic Development, LLD, StellenboschUniversity, 2012,

p. 48 (relying onHarvey v. Umhlatuze Municipality and Others 2011 (1) SA 601 (KZP), para. 82;Minister of
Minerals and Energy v. Agri South Africa 2012 (5) SA 1 (SCA), para. 18; C. van der Merwe, Sakereg, 2nd
edn, Butterworths, Durban, 1989, p. 291; A.J. van der Walt, Constitutional Property Law, 3rd edn, Juta,
Cape Town, 2011, pp. 458-461).

2. A.J. van der Walt, Constitutional Property Law, 3 ed., Juta, Cape Town, 2011, p. 459.
3. In other jurisdictions – particularly in those where land reform programs were introduced – terms like

public interest and public purpose have been debated extensively. In A. Eisenberg, ‘“Public purpose”
and expropriation: Some comparative insights and the South African Bill of Rights’, SAJHR, Vol. 11, No.
2, 1995, at pp. 216-218, the example of India is discussed, and at pp. 209-216 the treatment of this concept
in the USA.



In this contribution, for ease of reference, the requirement that an expropriation must
be for a public purpose or in the public interest is labelled the ‘public purpose require-
ment’, but that should not be taken to suggest that the public interest aspect of the
requirement is subordinate. In fact, the purpose of this contribution is to attempt
to make sense of the binary formulation of the requirement. Accordingly, I attempt
to identify the relationship between the terms ‘public purpose’ and ‘public interest’.

The analysis depends on case law to establish the role and application of the binary
public purpose requirement in South African expropriation law since the introduction
of the new constitutional order, but it also examines case law which has considered
the terms outside the expropriation context.4 It finds that previous scholarlywork, my
own included, is mistaken: if not about the reason for the binary requirement, then
about its implications. My argument here is that the requirement is fundamentally
conflicted in South African law and needs to be reconceptualized.

The analysis takes particular heed of the function of expropriation as a tool of social
(re)structuring and transformation. Even the most cursory of looks at South African
expropriation law highlights the role of expropriation in manipulating social change.5

This underscores the relevance of engaging with the public purpose requirement.

4. While some of this work was done in the context of my doctoral studies (see H. Mostert, The Constitu-
tional Protection and Regulation of Property and Its Influence on the Reform of Private Law and Landownership
in South Africa and Germany: A Comparative Analysis, 1st edn, Springer, Heidelberg, 2002), I had the
benefit of relying on several more recent scholarly analyses, of which Slade 2012, supra note 1 and
X.H. Nginase, The Meaning of ‘Public Purpose’ and ‘Public Interest’ in Section 25 of the Constitution, LLM,
Stellenbosch University, 2009 deserve special mention.

5. The Apartheid state used its power to expropriate both black-owned land for the clearing of so-called
‘black spots’ and white-owned land to consolidate what they called the ‘homelands’ – the territories
supposedly reserved for black self-governing. In this way, the Apartheid government implemented
its grand scheme of spatial segregation of the races. Id. (Nginase 2009) at p. 1. Under a constitutional
dispensation, land reform policy initially tried to avoid the use of expropriation to achieve the purposes
of its programs.However, it was soon recognized that the ‘willing-buyer-willing-seller’ approach has its
limitations. Pursuant to the inclusion of a statutory provision to this effect in the Restitution of Land
Rights Act 22 of 1994, land can now be expropriated for purposes of achieving land reform goals; a mat-
ter of quite some controversy. SeeAnonymous, ‘Misplaced hysteria on SA’s land expropriation’, Finan-
cial Mail, 16 January 2004, p. 12; S. Hofstätter, ‘New land lawwill not “encourage land grabs”’, This Day,
2 February 2004, p. 2; F. Duncan, ‘Land expropriation “only as a last resort”’, Citizen, 27May 2004, p. 37;
N. Wilson, ‘Lawyer allays fear of land grabs’, Business Day, 28 January 2004, p. 8; A. Milazi, ‘Quick
change and a two-sided coin’, Financial Mail, 16 January 2004, p. 21; R. Molefe, ‘ANC could exploit land
issue’, Sowetan, 17 October 2003, p. 4; T. Mabasa, ‘Minister’s reply “utter rubbish”,’ says union’, Citizen,
30May 2003, p. 16; Y. Groenewald, ‘State changes its tune’,WeeklyMail and Guardian, 14 August 2003, p.
7; N. Jenvey, ‘Land law plans are worrying sugar farmers’, Business Day, 12 June 2003, p. 12; M. Farish,
The Disregard of the Willing Buyer Willing Seller Policy: Is Expropriation the Only Alternative to the
Current Market-Oriented Approach to Land Reform?, LLB, University of Cape Town, 2013.
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SouthAfrica is currently rewriting its expropriation law; an exercise which is long over-
due. A proper conceptualization of public purpose and public interest could be
useful in clarifying a part of our law in which uncertainty abounds. This uncertainty
has implications for at least threepractical questions.6 The first iswhether thepublic pur-
pose requirement can be satisfiedwhere property is expropriated to benefit (or be trans-
ferredto)anotherprivateperson(hereafter referredtoas the ‘third-party transfer’7 issue).
The second is what happens when the purpose for which property was expropriated
changes, or is abandoned: what are the rights of the former owner? (This is hereafter
referred to as the ‘change-of-purpose’ issue.) The third is whether an expropriation
would be legitimate if the public purpose could be served equallywell by a less invasive
course of action.Another approach to this question is observable in situationswhere it is
argued that the state is expropriatingmore than thepublicpurposewould justify. (This is
hereafter referred to as the ‘intrusiveness’ issue.)

. BACKGROUND

To support the argument that the South African public purpose requirement is fun-
damentally conflicted and needs to be rethought, the clumsiness of the South African
formulation of the requirement needs to be explained. This requires a brief look at the
origins of the binary formulation. It also begs some explanation of the deliberate
obfuscation – the ‘fudging’ – of basic concepts in the law pertaining to expropriation.
The anomalies of the context in which the requirement must be applied also desire
exposition.

3.2.1 Anomalous Relationship between Statute and Constitution

In one of the greatest anomalies of South African property law and constitutional law,
the constitutional provisions on expropriation are given effect by a statute that was
enacted in 1975, during the heydays of Apartheid and long before the Constitution
came into force. The South African state’s power to expropriate8 was originally derived
fromvarious statutes and later consolidated considerably in the ExpropriationAct 55 of
1965 (‘the 1965 Expropriation Act’) and its successor, the current Expropriation Act 63
of 1975 (‘the 1975 Expropriation Act’). Section 2 of the 1975 Expropriation Act allows
expropriation of property for a public purpose against payment of compensation.9

6. Nginase 2009, supra note 4, LLM, Stellenbosch University, 2009, at pp. 5-6.
7. See, e.g. K. Gray, ‘Recreational property’ in S. Bright (ed.), Modern Studies in Property Law, Vol. VI, 1st

edn, Oxford, Hart Publishing, 2011, p. 10.
8. P.J. Badenhorst, J.M. Pienaar & H. Mostert, Silberberg and Schoeman’s The Law of Property, 5th edn,

LexisNexis Butterworths, Durban, 2006, pp. 101, 105.
9. Id., at p. 101, n. 22.
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Neither the Interim Constitution of 1993, nor the Final Constitution of 1996 repealed
pre-existing legislation. In fact, in so far as pre-existing legislation does not contradict
the Constitution, it remains in force.10

Pre-existing legislation may be ‘read down’ to align with constitutional goals.11

Where this legislation contains discrepant provisions, they may be severed from
the statute that is otherwise reconcilable with the Constitution;12 or otherwise such
discrepant provisions may simply not be applied.13 Substance can also be ‘read into’14

such pre-existing statutes to achieve constitutional alignment.15 For as long as the
1975 Expropriation Act continues in force, these interpretative mechanisms will assist
in applying it in ways that make up for its lack of transformative intent.

Gildenhuys’ authoritative source on South African expropriation law16 – last updated
14 years ago – suggests that the provisions of the constitutional property clause sup-
plement those of the Expropriation Act.17 This position is incorrect, in that it fails to
acknowledge the supremacy of the constitutional provisions, and instead subordi-
nates them to those of the Expropriation Act. However, the position is borne out of
the challenge of having to reconcile the substantive and procedural statutory provi-
sions dealing with expropriation with the constitutional ideal of transformation as
expressed in the property clause. Current scholarship, particularly that of Van der
Walt,18 rejects this view regarding the subordination of the constitutional meaning,
but indicates that interpretative problems are unlikely to arise because of the lenient

10. Constitution of the Republic of South Africa Act 200 of 1993, s 24. Constitution of the Republic of South
Africa of 1996, Sch 6 Item 2(1).

11. I. Currie & J. DeWaal, The Bill of Rights Handbook, 6th edn, Juta, Cape Town, 2013, pp. 58-59, 187;Goven-
der v. Minister of Safety and Security 2001 (4) SA 273 (SCA), para. 11;National Coalition for Gay and Lesbian
Equality v. Minister of Home Affairs and Others 2000 (2) SA 1 (CC), para. 24.

12. Id. (Currie & De Waal 2013) at pp. 185-187, 290-292; Coetzee v. Government of the Republic of South Africa,
Matiso and Others v. Commanding Officer Port Elizabeth Prison and Others 1995 (4) SA 631 (CC), para. 16;
South African National Defence Union v. Minister of Defence 1999 (4) SA 469 (CC), para. 14; Oriani-Ambro-
sini, MP v. Sisulu, MP Speaker of the National Assembly 2012 (6) SA 588 (CC), para. 93.

13. Id. (Currie &DeWaal 2013) at pp. 185-186; Ferreira v. Levin NO and Others; Vryenhoek andOthers v. Powell
NO and Others 1996 (1) SA 984 (CC), paras. 129-131 [did not strike out offending words but added a
condition which rendered incriminating evidence inadmissible in criminal proceedings, see para. 156].

14. Id. (Currie & De Waal 2013) at pp. 187-189; National Coalition for Gay and Lesbian Equality v. Minister of
Home Affairs and Others 2000 (2) SA 1 (CC), paras. 25, 75.

15. National Coalition for Gay and Lesbian Equality v. Minister of Home Affairs and Others 2000 (2) SA 1 (CC),
paras. 24, 75-76, 80-87, 97-98; Du Toit and Another v. Minister of Welfare and Population Development and
Others 2003 (2) SA 198 (CC), paras. 38-44; Gory v. Kolver 2007 (4) SA 97 (CC), paras. 21-31; Satchwell v.
Present of the Republic of South Africa and Another 2002 (6) SA 1 (CC), paras. 27-41; J and Another v. Director
General, Department of Home Affairs, and Others 2003 (5) SA 621 (CC), paras. 22, 28.

16. A. Gildenhuys, Onteieningsreg, 2nd edn, Butterworths, Durban, 2001.
17. Expropriation Act 63 of 1975.
18. Van der Walt 2011, supra note 2, at pp. 461-462.
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interpretative approach South African courts follow, even when faced with the rather
complicated binary public purpose requirement in section 25(2). The closer look
below at expropriation issues decided in the constitutional era19 suggests that the lat-
ter view is also mistaken, and that in the absence of clearer guidance from the Con-
stitution, the interpretative problem will remain. This renders the revision of South
African expropriation law all the more urgent.

Attempts to rewrite South Africa’s statute on expropriation after 1996 have failed so
far. After several years of work, the Expropriation Bill was shelved in 2008.20 In a
renewed attempt to achieve clarity, a draft bill21 was released for comment in
2013, and after a round of comments and further drafting attempts, another draft
bill was published early in 2015. The important point for present purposes is that,
until the legislature actually enacts an expropriation law that is in line with the
constitutional provisions, the 1975 Expropriation Act remains in force, and will
be accompanied by interpretative difficulties. Even if a new law enters into force,
the power of existing precedent may influence understanding of new and adapted
provisions.

3.2.2 Origins of the Binary Formulation

The inclusion of the term ‘public interest’ in the constitutional provision was a con-
templated response to existing law.22 The 1975 Expropriation Act provides only for
expropriation ‘for public purposes’.23 There is no explicit provision that expropriation
must be in the public interest.24 Section 28(3) of the Interim Constitution (the interim
property clause) contained no reference to public interest either, but simply

19. See section 3.3.2 below.
20. See W.J. du Plessis, ‘The (Shelved) Expropriation Bill B16-2008: An unconstitutional souvenir or an

alarmist momento?’, Stellenbosch Law Review, Vol. 22, No. 2, 2011, p. 352 et seq.
21. Draft Expropriation Bill, 2013.
22. Van derWalt 2011, supra note 2, at p. 244; X.H. Nginase, 2009, supra note 4, at p. 20; M. Chaskalson & C.

Lewis, ‘Property’ in M. Chaskalson et al. (eds.), Constitutional Law of South Africa, 1st edn, Juta, Cape
Town, 1996, Ch. 31, p. 22 attributed the inclusion of this term in s 25(2) of the Constitution of the Repub-
lic of South Africa of 1996 to an attempt to warn the courts to respect the legislative and administrative
policy choices.

23. Note the use of the plural in s. 2, Expropriation Act 63 of 1975: “Subject to the provisions of this Act the
Minister may, subject to an obligation to pay compensation, expropriate any property for public purposes
or take the right to use temporarily any property for public purposes.” (Emphasis added). See further ss. 3,
6, 9(4). For the sake of consistency I prefer to use the singular in the discussion.

24. The term public interest is used in the Expropriation Act 63 of 1975 only in connection with aministerial
decision to withdraw an expropriation. S. 23(1), Expropriation Act 63 of 1975: “Notwithstanding
anything to the contrary contained in any law, if the Minister is of the opinion that it is in the public
interest or otherwise expedient to withdraw an expropriation of property, he may withdraw
such expropriation …”
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demanded – very generally – that expropriation had to be for ‘public purposes’.25 This
raised the question of whether expropriation for land reform purposes would meet
that requirement.26

At the heart of this debate was the issue of whether the public purpose requirement
could be satisfied where property was expropriated to enable a transfer thereof to
another private party. Where land is expropriated within the parameters of a land
reform initiative, none of the advantages that would conventionally be encompassed
by a public purpose are prevalent:27 infrastructure is not built or improved; and the
country’s administration or security is not enhanced or assisted. Instead, land is taken
from an owner and transferred to a third party or parties for their exclusive use.
Expropriation for land reform purposes is expropriation for the benefit of another private
person or a group of persons. Unless such expropriations are explicitly permitted,28 they
would be invalid.29 The Constitution itself provides the justification for this kind of
expropriation. That land reform is constitutionally mandated and stated to be in
the public interest30 relieves the theoretical inconsistency.

Although neither the Interim nor the 1996 Constitution advanced an extensive defi-
nition of the terms public purpose or public interest, section 25(4) of the 1996 Consti-
tution contains a partial definition which determines that, for the purposes of the
property clause, the public interest “includes the nation’s commitment to land
reform”. This definition banishes any doubts as to whether land reform is a constitu-
tionally endorsed goal. Even so, this essay posits, the reasons for including the term
‘public interest’ and the degree to which this inclusion serves its intended purpose
remain questionable, especially in view of the Constitutional Court’s most recent
jurisprudence on expropriation, set out below. To understand the difficulties in this
regard, it is necessary to recall the meaning of this term (‘public purpose’) as it was
understood before the transformative intent of the Constitution created a new lens
through which to examine it. Of course, the public purpose requirement in

25. S 28(3), Constitution of the Republic of South Africa Act 200 of 1993: “Where any rights in property are
expropriated pursuant to a law referred to in subsection (2), such expropriation shall be permissible for
public purposes only …” (Emphasis added).

26. M. Chaskalson, ‘The property clause: Section 28 of the constitution’ SAJHR, Vol. 10, No. 1, 1994, pp. 136-
138; M. Chaskalson, ‘Stumbling towards s 28: Negotiations over the protection of property rights in the
interim constitution’ SAJHR, Vol. 11, 1995, p. 238; G. Budlender, ‘The constitutional protection of prop-
erty rights’ inG. Budlender, J. Latsky & T. Roux (eds.), Juta’s New Land Law, Juta, Cape Town, OS, 1998,
Ch. 1, p. 48; A.J. van der Walt, Constitutional Property Clauses: A Comparative Analysis, Juta, Cape Town,
1999, p. 340.

27. Slade 2012, supra note 1, at p. 53.
28. Van der Walt 1999, supra note 26, at p. 340.
29. Slade 2012, supra note 1, at p. 53.
30. Constitution of the Republic of South Africa of 1996, s. 25(4).
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preconstitutional case law was not binary in as literal a sense as it has been since the
1996 Constitution was introduced. Public interest as a stated element of the require-
ment featured for the first time immediately before the introduction of the Interim
Constitution.31

3.2.3 Deliberate Vagueness of the Definition

The Constitution’s lack of a definition for the term public purpose and its partial def-
inition of public interest deserves further scrutiny. That the public interest ‘includes
the nation’s commitment to land reform, and to reforms to bring about equitable
access to all South Africa’s natural resources’ in terms of section 25(4) of the Consti-
tution, only makes it clear that the constitutional property clause will not preserve
private property in the face of attempts to transform land-holding patterns in South
Africa. But otherwise, it is not particularly helpful in determining what types of
actions would be permissible because of being in the public interest or for public
purposes.

Beyond the narrower confines of expropriation law, the South African courts histor-
ically vacillated between broad and narrow meanings attributed to the term public
purpose, apparently because the different contexts in which the term was used
demanded varyingmeanings to be attached to the modifier ‘public’.32 As an adjective
in terms like public purposes, public use, and public interest, the reference was to mat-
ters that pertain to or affect the people of a country or a local community. Nevertheless
the modifier ‘public’was as frequently employed in a more restricted sense to denote
matters that pertain not to the people directly, but to the State or the Government
representing the people.

The disparate meanings of terms such as public purpose and public interest in the
broader legal context aside, the interpretation of the term public purpose as a require-
ment in pre-1994 expropriation law in itself proved problematic. Early case law ten-
ded to contrast public purpose and public use on the one hand, with public interest on
the other.33 In early precedent, public purpose originally denoted a specific advan-
tage, as opposed to actual physical use required by public use.34 In later cases, the

31. Section 23(1) of the ExpropriationAct 63 of 1975 as amended by section 21 of ExpropriationAmendment
Act 45 of 1992.

32. J. Innes in the case of Rondebosch Municipal Council v. Trustees of the Western Province Agricultural Society
1911 AD 271, p. 283: “[t]he word public is one of wide significance, and it may have several meanings,
between some of which, in spite of their common origin, there are very real differences.”

33. Eisenberg 1995, supra note 3, at p. 208.
34. Previously been defined narrowly in the USA and India (see Karesh v. City Council of City of Charleston

1978 (247) S.E.2d 342 (S.C.); City of Owensboro v. McCormick 1979 (581) SW 2d 3 (Ky.); State of Bihar v.
Kameshwar Singh AIR 1952 252 (S.C.); Poletown Neighbourhood City Council v. City of Detroit 1981 (304)
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distinction became obsolete, as public use was understoodmore broadly to entail an
advantage for the public, not necessarily linked to actual physical use of the prop-
erty. However, both public use and public purpose anticipated a direct public
advantage as a requirement for expropriation, through either actual use of, or access
to the property.35 By contrast, public interest particularly in the context of limita-
tions on property rights required only that the public derive at least some indirect ben-
efit.36 Until almost immediately before the introduction of a new constitutional
dispensation, however, the term public interest did not appear in expropriation-related
case law.

. PUBL IC PURPOSE/PUBL IC INTEREST IN SOUTH AFRICAN

EXPROPRIATION LAW

The terms public interest and public purpose have been subject to varying interpre-
tations.37 Most foreign jurisdictions attribute a broad meaning to the term public
purpose.38 The 1975 Expropriation Act39 also defines public purpose broadly, to
include any purpose connected with the administration of any law by an organ
of state. However, the meanings attached to public interest, public purpose, and
other similar terms could still depend on the context in which they are used. It is
thus possible that the meanings of these terms may vary from one situation to
another. It seems, however, that in pre-constitutional property and administrative
law the terminology was not particularly contentious.40 The following paragraphs
consider the different applications of the term public purpose in expropriation cases
and other cases outside the expropriation context. Attention is then specifically paid
to how the policies of apartheid influenced precedent on the meaning of public pur-
pose, before some remarks are ventured about the poverty of pre-constitutional
precedent.

N.W.2d 455 (Mich.)), public use indicated benefit through the actual physical use by the public of the
property. Recently this term has rather been employed in a broader sense as requiring some public
advantage without actual physical use of the property. Id., at p. 208, n. 9.

35. Id. (Eisenberg 1995), at pp. 218-220 provides a discussion of Rondebosch Municipal Council v. Trustees of
the Western Province Agricultural Society 1911 AD 271;Minister of Lands v. Rudolph 1940 SR 126; Slabbert v.
Minister van Lande 1963 (3) SA 620 (T); Fourie v. Minister van Lande en ’n Ander 1970 (4) SA 165 (O);White
Rocks Farm (Pty) Ltd and Others v. Minister of Community Development 1984 (3) SA 785 (N).

36. Id. (Eisenberg 1995), at p. 209.
37. See Rondebosch Municipal Council v. Trustees of the Western Province Agricultural Society 1911 AD 271;

Fourie v. Minister van Lande en ’n Ander 1970 (4) SA 165 (O); White Rocks Farm (Pty) Ltd. and Others v.
Minister of Community Development 1984 (3) SA 785 (N).

38. Eisenberg 1995, supra note 3, at p. 216 et seq.
39. Expropriation Act 63 of 1975. S. 1 of the Act contains a definitions clause.
40. Eisenberg 1995, supra note 3, at p. 208.
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3.3.1 Precedent under the Expropriation Act and Its Predecessors

The 1975 Expropriation Act, which applies to almost41 all expropriations, contains a
partial definition of the term public purpose, in that it states that the term “includes
any purpose connected to the administration of the provisions of any law by an organ
of state”.42 That the term ‘includes’ these purposes, means that it is not limited to those
stated purposes only. The full extent of the term public purpose has become clear
through judicial engagement with it.

This section reviews case law of the pre-constitutional period to determine how
the term public purpose was understood. By way of introduction, it can be stated that
pre-constitutional case law may be categorized historically by distinguishing between
cases decided before the enactment of the first statute consolidating all powers of expro-
priation in the state, i.e. the 1965ExpropriationAct; cases decidedunder the 1965Expro-
priation Act, and cases decided under its successor, the 1975 Expropriation Act, but
before the introduction of constitutional supremacy in 1994.43 The trend in all three of
these periods was to interpret the term public purpose as it pertained to expropriation
leniently, specifically where such an interpretation was supported by the wording of
the legislation authorizing the expropriation. Given the general trend, a categorization
intopre-1965,post-1965,andpost-1975cases isnotoverlysignificant, butasadescriptive
tool, the categorization is useful, as it eliminates the need to explain the context of each
case specifically. Inparticular, casesdecidedbefore1965seemdisparate in their accounts
of where the power to expropriate originated, simply because the law on expropriation
had not yet been consolidated before this date. Unlike the situation in common law, the
power to expropriate in South Africa originates from statute, not from the sovereign’s
inherentpowerofeminentdomain,andhence thestatutoryoriginsof thepowerwillnec-
essarily be a component of any judicial consideration of the validity of a given
expropriation.44

3.3.1.1 Public Purposes: Different Applications
It is useful to contrast the meaning attached to public purpose in the expropriation con-
text with how this termwas understood in other contexts, beyond expropriation. In the
non-expropriation setting, exemplified byRondeboschMunicipal Council v. Trustees of the

41. Gildenhuys2001, supranote16,atp.75pointsout that theonlyexceptionsare for statutesenactedafter1992.
42. S 1, Expropriation Act 63 of 1975.
43. Slade 2012, supra note 1, at pp. 18-36.
44. Joyce & Mcgregor Ltd v. Cape Provincial Administration AD 658, p. 671; Pretoria City Council v. Modimola

1966 (3) SA 250 (A), p. 258;Harvey v. Umhlatuze Municipality and Others 2011 (1) SA 601 (KZP), para. 81;
Groengras Eiendomme (Pty) Ltd and Others v. Elandsfontein Unlawful Occupants and Others 2002 (1) SA 125
(T), p. 137; Van der Walt 2011, supra note 2, at pp. 452-456; Badenhorst, Pienaar & Mostert 2006, supra
note 8, at p. 566; Gildenhuys 2001, supra note 16, at pp. 9-10, 13-15, 48-50, 49-59, 59 fn 80, 93.
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Western Province Agricultural Society,45 the termwas interpreted narrowly. More specif-
ically, the case indicated that when pertaining to the question whether land qualifies as
‘rateable property’,46 the term ‘public purposes’ in legislation refers to ‘governmental
purposes’, i.e. matters pertaining to the state or government.47

In decisions involving expropriation, themeaning attributed to the termpublic purpose
wasnotablybroader.48 InSlabbertv.Minister vanLande,49decidedbefore1965, itwasheld
that the legislative intention in section 2 of the Expropriation of Lands and Arbi-
tration Clauses Proclamation50 was that the words ‘public purposes’ had to be
understood in their unrestricted sense. The court had to determine whether an
expropriation of private land adjoining the official residence of the head of state
(then called the ‘Prime Minister’) was ‘for public purposes’ in terms of the men-
tioned Proclamation. The expropriation was necessary apparently to enlarge the
premises, to provide more security and privacy for the Prime Minister. The court
reasoned that the proclamation was phrased in such wide terms that ‘public pur-
poses’ could refer to purposes serving much more than merely governmental goals,
and could include purposes serving the interests of the community in general. The
court contrasted the phrase ‘public purposes’ with ‘private’ and/or ‘personal’ pur-
poses,51 and thus indicated that an expropriation would be for a public purpose as
long as it is not for a private and/or personal purpose. This reasoning is not helpful
if one attempts to distinguish the narrow meaning (i.e. public purpose refers to gov-
ernmental purposes only) from the broader understanding of the term, which would
refer to the public interest more generally. To confuse matters, the Slabbert judgment
stated that expropriating private lands under the circumstances served the purpose of
improving state administration (in other words it had a governmental purpose52), by
improving the security and privacy of the Prime Minister, which was of general public
interest.53 The judgment accordingly does not provide a satisfactory justification for
attaching a broad meaning to the term public purpose, and it is not helpful in

45. RondeboschMunicipal Council v. Trustees of the Western Province Agricultural Society (RondeboschMunicipal
Council) 1911 AD 271.

46. In the context of section 115 of the Municipal Act 45 of 1882.
47. In Rondebosch Municipal Council De Villiers CJ, at p. 280, Innes J, at p. 286 and Laurence J, at p. 292 also

indicated that “it is not sufficient, to make purposes public, that they should be altruistic, neither must
the object in view be merely sectional, however large or important the section concerned” and con-
firmed the strict interpretation of the term.

48. Fourie v.Minister van Lande en ’nAnder 1970 (4) SA 165 (O), p. 175D;White Rocks Farm (Pty) Ltd andOthers
v. Minister of Community Development 1984 (3) SA 785 (N), p. 794B-D.

49. Slabbert v. Minister van Lande 1963 (3) SA 620 (T), para. 621; see Fourie v. Minister van Lande en ’n Ander
1970 (4) SA 165 (O), p. 173H-174E.

50. A. Gildenhuys & G. Grobler, ‘Expropriation’ in W. Joubert (ed.), LAWSA, 10, 1990 as amended by the
Expropriation Amendment Act 31 of 1958.

51. Slabbert v. Minister van Lande 1963 (3) SA 620 (T), p. 621H.
52. Referring to public purposes in the narrow sense.
53. Slabbert v. Minister van Lande 1963 (3) SA 620 (T), pp. 622A-B, 622D-E.
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attempting to clarify the possible distinction between public purpose in the broader
sense and public interest. Nevertheless, the judgment reflected the trend in pre-
1965 law on expropriation, in favor of a generous understanding of the term public
purpose, which was carried into the next phase of expropriation law.54

The generous understanding of the term public purpose in expropriation matters was
traditionally taken to denote issues whereby the whole population or the local public
is affected, and not merely matters pertaining to the state or the government.55 This is
explained in Fourie v.Minister van Lande,56 a case decided in terms of the 1965 Expropri-
ation Act, in which the court distinguished between usage of the term in expropriation
matters andmatters not concernedwith expropriation. Thematter concerned an expro-
priation of land to maintain and extend the national telecommunication system; a pur-
posewhichwascontestedbytheexpropriatee.The judgment indicated that todetermine
themeaning of the phrase in a given context, the historical use of the term in that context
mustbeestablished.Then it canbepresumed that subsequentuseof sucha terminanact
which is in pari materiawith previous legislationwould not deviate from the established
meaning.57 The court stressed the broadmeaningof the termpublic purpose established
bya long lineof earlierdecisions, towhich it sawitselfbound,because the same termwas
used in subsequent enactments without further qualification by the legislature.58 The
approach in Fourie was endorsed in the later decision of White Rocks Farm v. Minister
of Community Development.59

Whereas decisions such as Fourie and White Rocks endorse a generous interpreta-
tion of the term public purpose, the type of expropriations involved there (to
extend or maintain the country’s infrastructure) do not assist much in gaining fur-
ther insight into solutions for the three practical problems mentioned above,
namely third-party transfers, change of purpose and intrusiveness issues. For fur-
ther clues, one would need to look at other decisions, such as the pre-1965 case of
African Farms and Townships Ltd v. Cape TownMunicipality,60 which indicated that a
public purpose did not necessarily require that the expropriator actually had to
use the land; or Administrator, Transvaal v. J van Streepen (Kempton Park) (Pty)
Ltd61 which did not regard the expropriation for the sake of a third-party transfer
as compliant with the requirement of public purpose. Pre-constitutional precedent
in this regard appears to be inconsistent and confusing.

54. E.g. Fourie v. Minister van Lande en ’n Ander 1970 (4) SA 165 (O), p. 174C-D.
55. White Rocks Farm (Pty) Ltd and Others v. Minister of Community Development 1984 (3) SA 785 (N), p. 793I.
56. Fourie v. Minister van Lande en ’n Ander 1970 (4) SA 165 (O), p. 170D.
57. Id., at p. 170G-H, 174H-175A.
58. Id., at p. 170F-G.
59. White Rocks Farm (Pty) Ltd and Others v. Minister of Community Development 1984 (3) SA 785 (N), p. 793I.
60. E.g. African Farms and Townships Ltd v. Cape Town Municipality 1961 (3) SA 392 (C), p. 396H.
61. Administrator, Transvaal, and Another v. J van Streepen (Kempton Park) (Pty) Ltd. 1990 (4) SA 644 (A).
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Van Streepen was a landmark expropriation judgment in the pre-constitutional
period.62 The Appellate Division of the Supreme Court (as it was then called) here
interpreted the phrase “any purpose in connection with the construction or mainte-
nance of a road” in section 7(1) of the Transvaal Roads Ordinance63 very generously.
In the first traceable reference to the public interest in expropriation prior to the enter-
ing of the constitutional order, the court here held that an expropriation must ‘gen-
erally speaking’ be ‘for a public purpose or in the public interest’.64 The court
further held that whether an expropriation was for a public purpose or in the public
interest was to be determined by considering the “practical and economic implica-
tions of the project as a whole”.65 The decision resulted directly in an interpretation
of the public purpose provision that included any purpose reasonably expedient to
the main purpose for the specific expropriation in terms of the ordinance (namely,
the building of roads). At first, this decision was understood as signaling that expro-
priation to achieve a third-party transfer could be for a public purpose or in the public
interest,66 but subsequent decisions tend to tread cautiously around this aspect of the
judgment. More recent scholarly treatment of the Van Streepen judgment tends to
highlight its relevance for the distinction between public purpose and public interest,
indicating that “the distinction has lost most of its meaning in the constitutional
era”.67 This statement is contested in the analysis below.

3.3.1.2 Apartheid as a Public Purpose
Undeniably, expropriation was an important tool in achieving spatial segregation
along racial lines.68 The Expropriation Act69 and its predecessors70 were used to
expropriate white-owned property for the purposes of homeland consolidation
and black-owned property for the removal of so-called ‘black spots’.71 Legislation
aimed at giving effect to the segregation policy under apartheid also frequently
made specific reference to public purpose.72 The courts would uphold racially
discriminatory legislation which permitted expropriation for the sake of social

62. Id.
63. Transvaal Roads Ordinance 22 of 1957.
64. Administrator, Transvaal, and Another v. J van Streepen (Kempton Park) (Pty) Ltd. 1990 (4) SA 644 (A), p. 662.
65. Id., at p. 661.
66. Van der Walt 1999, supra note 26, at p. 343.
67. Van der Walt 2011, supra note 2, at p. 462.
68. The state’s broad powers to expropriate for ‘public purposes’ also included purposes aimed at social

engineering, e.g. by implementing the then government’s racially discriminatory policies such as the
Group Areas legislation.

69. Expropriation Act 63 of 1975.
70. See Gildenhuys, supra note 16, at pp. 43-47.
71. See examples mentioned in Eisenberg 1995, supra note 3, at p. 219, n. 74.
72. I.e. s 13(3), Development and Trust Land Act 18 of 1936.
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restructuring, because of the supposed importance of this purpose.73 Alternatively,
racially discriminatory actions by the state were not questioned by the courts on the
basis of public purpose served. The case of Minister of the Interior v. Lockhat and
Others74 is a telling example of this attitude.

Lockhat demonstrates how the law on expropriation was (ab)used to achieve the
social structuring that was envisaged by the apartheid policy. The matter called
for an evaluation of an expropriation for purposes of effecting the policy of racial
segregation around 1961. The court simply avoided becoming embroiled in consid-
ering the virtues of the social transformation envisaged by Parliament in enacting
the Group Areas Act,75 and remarked that it did not have the power to determine
whether the legislation was for the ultimate common weal of all South Africans.76 In
this sense, Lockhat is a striking example of the extent to which the judiciary under
apartheid was ready to defer to Parliament when dealing with policy choices, even
where these lead to extreme injustice. By now it is trite that apartheid and injustices
associated with it were rarely questioned by the judiciary, despite the massive pov-
erty, degradation and suffering it caused. The laws implementing apartheid were
treated as ‘normal’ law, with judicial officers rarely remarking on its racist and unac-
ceptable character.77

3.3.1.3 The Poverty of Pre-Constitutional Precedent
The analysis above confirms the views of the authoritative sources on South African
expropriation law78 that pre-constitutional precedent interpreted the public purpose
requirement generously to the extent that the authorizing statutes permitted it. Accor-
ding to pre-constitutional case law, anything done by an organ of state which benefits
the public at large will be for a public purpose.79 Hence, public purpose has obviously
not been interpreted literally as meaning ‘public use’ only. It was understood in a
broader sense. Instead of facilitating direct public use and access to the property only,
the broad pre-constitutional public purpose standard rather required that the

73. More detail in Mostert 2002, supra note 4, at p. 332.
74. Minister of the Interior v. Lockhat and Others 1961 (2) SA 587 (A).
75. Group Areas Act 77 of 1957.
76. Minister of the Interior v. Lockhat and Others 1961 (2) SA 587 (A), p. 602E-F.
77. Even where legislation could not, as a matter of law, be ignored, judges should have acknowledged

situations where law and justice diverged. The divergence between law and justice was only rarely
acknowledged by judges. “Anonymous, ‘The law created apartheid, but apartheid didn’t quite destroy
the law’, The Sunday Independent, p. 11 (edited version of the submission made to the Truth and Recon-
ciliation Commission by Mohamed, Chaskalson, Corbett, Van Heerden & Langa).”

78. Gildenhuys 2001, supra note 16, at pp. 94-99; Budlender 1998 in G. Budlender et al. (eds.), Juta’s New Land
Law, Juta, Cape Town, OS, 1998, supra note 26, at pp. 48-50; Van derWalt 2011, supra note 2, at pp. 461-462.

79. Fourie v. Minister van Lande en ’n Ander 1970 (4) SA 165 (O), p. 176B.
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expropriation generate some particular advantage for the public in general.80 It
included expropriations whereby the entire population or a local community was
affected and not only matters pertaining to the state or government.81

Pre-constitutional case law adopted no conclusive stance on the matter of third-party
transfers, which was thought to present problems of justification for expropriations to
be undertaken pursuant to the constitutional mandate for land reform. To overcome
such difficulties, early constitutional-era scholarship relied on the existing broadmean-
ing attached to public purpose to assume that land reform would be a public purpose,
even if it meant that land would be taken from some and transferred to other private
parties.82 The opportunity to test these views only arosemuch later, however.83 The fact
that the ‘public interest’ element was added to the requirement in the 1996 Constitution
suggests that the constitutional drafters were not prepared to hedge their bets on pre-
constitutional precedent of a continued generous interpretation of the term public pur-
pose alone.

The public purpose requirement in its pre-constitutional formwas directed at making
the expropriation benefit the community as awhole, not just one particular individual
or group. Even so, cases in which the courts did attempt to interpret the term public
purpose can – at best – only provide rather vague guidelines for interpretation of
binary public purpose requirement under the new constitutional order.84 As men-
tioned, some controversy accompanied the possible extension of the meaning of
public purpose as it related to the land-redistribution objectives of the government.
A restrictive definition of public purpose (or even public interest for that matter)
would preclude the possibility of third-party transfers and thereby render the land
redistribution program ineffective. A too liberal definition of either terms might,
by contrast, leave the legislature with unlimited capacity to control private property
at a whim, leaving the courts with too weak control over the normative limits of this
legislative capacity. Either way, the preventative and control functions of the public
purpose requirement would be compromised.

In Administrator, Transvaal and Another v. J van Streepen (Kempton Park) (Pty) Ltd,85 for
instance, the court was at pains to distinguish between public purpose and public
interest on the basis of whether it would permit third-party transfers. The Court

80. African Farms and Townships Ltd v. Cape Town Municipality 1961 (3) SA 392 (C); Gildenhuys 2001, supra
note 16, at p. 95.

81. White Rocks Farm (Pty) Ltd and Others v. Minister of Community Development 1984 (3) SA 785 (N), p. 793I.
82. Eisenberg 1995, supra note 3, at p. 221.
83. See Section 3.3.2.1 below.
84. Mostert 2002, supra note 4, at p. 331.
85. Administrator, Transvaal, and Another v. J van Streepen (Kempton Park) (Pty) Ltd 1990 (4) SA 644 (A).
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indicated that the meaning of public purpose, even if taken generously, cannot justify
third-party transfers. Public interest, however, could justify third-party transfers if the
circumstances permitted.86 The decision was criticized in subsequent case law for not
motivating its distinction better. In Offit Enterprises (Pty) Ltd and Another v. Coega
Development Corp (Pty) Ltd and Others,87 a post-1996 judgment, the SCA attempted
to explain the Van Streepen stance, by musing that it must have “flowed from [an out-
dated] perception of the role of the State and private participants in the public
arena”.88 It stressed that nowadays “many functions hitherto regarded as public
are carried out by private concerns in co-operation with state authorities”.89 A mere
twenty years had passed between the Van Streepen judgment and Offit’s case.

Moreover, pre-constitutional precedent begs the question of how governmental
manipulation of the law for purposes of social restructuring should be handled by
the courts. In this regard, the choice of terminology and interpretation thereof poses
problems. The inclusion of both public purpose and public interest in the binary, post-
constitutional requirement suggests that the terms are not synonymous. Yet, the gen-
erous interpretation of the term public purpose in pre-constitutional expropriation
cases leaves very little scope for attributing a non-synonymous meaning to the term
public interest in the constitutional context. In fact, the only aspect of meaning where
there seems to be no overlap, is in relation to whether third-party transfers are per-
mitted. The supposition is that even the broad pre-constitutional meaning attached
to public purpose could not include such action, based on the Van Streepen reasoning
(mentioned above), despite scholarly arguments to the contrary. One could speculate
whether the inclusion of the public interest element in the post-constitutional,
binary requirement meant that the term public purpose under the constitutional
provisions would have a narrower meaning than it had before. The inclusion of
the public interest element into the constitutional provisions must support such
a view. However, the next section shows that courts in the post-apartheid era con-
tinued to attribute a broad meaning to public purpose.

Pre-constitutional case law is often inadequate for application in the constitutional
context.90 But lessons can still be learned from it. Past experience with the interpreta-
tion of the public purpose requirement in expropriation law continues to caution the

86. Id., at para. 48.
87. Offit Enterprises (Pty) Ltd and Another v. Coega Development Corp (Pty) Ltd and Others [2010] (2) All SA 545

(SCA), paras. 15-16.
88. Offit Enterprises (Pty) Ltd and Another v. Coega Development Corporation and Others 2010 (4) SA 242 (SCA),

para. 15.
89. Offit Enterprises (Pty) Ltd and Another v. Coega Development Corporation and Others 2010 (4) SA 242 (SCA),

para. 15.
90. First National Bank of SA Ltd t/a Wesbank v. Commissioner, South African Revenue Service and Another; First

National Bank of SA Ltd t/a Wesbank v. Minister of Finance 2002 (4) SA 768 (CC), para. 59.
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judiciary not simply to accept that the manipulation of the law by the government for
purposes of social (re)structuringwill necessarily be in the public interest or for a pub-
lic purpose. South Africa’s experience with expropriation for racially discriminatory
and social structuring purposes – and the mentioned judicial responses thereto –

shows that, no matter how honorable the intentions of the legislature or the expropri-
ator might be, a constitutional standard should still apply to avoid injustices in cases
of interference with existing property rights. The crucial question now is what this
constitutional standard represented by the binary requirement means.

In earlier work,91 I argued that the binary constitutional requirement had an even
wider import than that of the pre-constitutional public purpose requirement under
ordinary statute. I based this argument on the partial definition of public interest
in section 25(4)(a). It legitimized expropriations that might not have passed muster
in terms of the narrower public purpose concept of the Interim Constitution92 or
the Expropriation Act. I did not support the view of Chaskalson and Lewis93 that
the inclusion of the public interest element into the requirement was a signal to the
judiciary to follow a hands-off approach when it came to legislative or executive choi-
ces. Lockhat’s case had shown that South Africa went down that road before, and
ended up in a dead-end street, with the deplorable policy of apartheid.

So, pointing to the need to avoid judicial deference and the abuses of legislative and
executive powers, my argument was that the judiciary should be entrusted with
ensuring that the transformative intent of the Constitution pervaded the understanding
of the terms public interest and public purposes.94 Section 25(4)(a) of the Constitution
supports this view, because it wants the public interest to include the “nation’s commit-
ment to land reform and to reforms to bring about equitable access to all South Africa’s
natural resources”. This, I thought, signaled an additional mechanism to ensure that
terms such as public purpose or public interest are not misconstrued.95 At the time,
there was almost no post-constitutional precedent to analyze. This has changed.

3.3.2 Precedent from the Constitutional Era

The following section considers cases decided after the enactment of the Interim and
Final Constitutions (1994 and 1996, respectively); to establish the extent to which
pre-constitutional precedent survived the transition to constitutional supremacy.

91. Mostert 2002, supra note 4, at pp. 394-395.
92. See Van der Walt 1999, supra note 26, at p. 341.
93. Chaskalson & Lewis 1996, in M. Chaskalson et al. (eds.), Constitutional law of South Africa, 1st edn, Juta,

Cape Town, 1996, supra note 22, Ch. 31, at p. 22.
94. Mostert 2002, supra note 4, at pp. 394-395.
95. Id., at pp. 394-395.
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It attends specifically to how the public interest is employed in cases pertaining to land
reform (which do not necessarily have an expropriation angle), before commenting on
the current status of precedent relating to the public purpose requirement.

3.3.2.1 Public Purposes/Public Interest in the Expropriation Context Since 1996
With the introduction of a constitutional provision reshaping the parameters within
which expropriation is to occur, it was to be expected that the tenor of judgments on
expropriation would change. Whereas the public interest element did not feature in
pre-constitutional precedent (with the exception of Van Streepen, the last in a long line
of judgments handed down before the constitutional provisions were introduced)
expropriation-related cases sported generous interpretations of the public purpose
requirement. In other contexts, the interpretations tended to be more restrictive.

In the alreadymentioned case ofOffit Enterprises, the Supreme Court of Appeal (SCA)
endorsed the generous pre-constitutional interpretation of the public purposes
requirement, quoting from the Van Streepen judgment. In particular, the SCA
highlighted that according to Van Streepen a third-party transfer cannot be for public
purposes, but the circumstances will dictate whether it is nevertheless in the public
interest.96 The SCA criticizes this distinction, indicating that nowadays major devel-
opment initiatives are frequently undertaken through public-private partnerships.
This court pointed out that “there is no apparent reason why the identity of the party
undertaking the relevant development, as opposed to the character and purpose of
the development, should determine whether it is undertaken for a public purpose”.97

It thenmentioned the example of expropriation to enable private development of low-
cost housing to hold that third-party transfers can be for a public purpose. It is notable
that the SCA chose to continue using the term public purpose, rather than to take its
cue from the Constitution and justify the particular expropriation as being in the public
interest. In doing so, it creates the possibility of continuity between pre-constitutional
and post-constitutional meaning of the term public purpose, thereby relieving the pres-
sure on the conflicted relationship between the ExpropriationAct and the Constitution.
The ruling was that an expropriation in the circumstances of that case (to establish a
Deepwater Port at Coega and a surrounding industrial area in the Eastern Cape,
one of the poorest regions in South Africa) would be for a public purpose.98 In the par-
ticular case, the expropriation eventually did not proceed, for various reasons docu-
mented in the subsequent CC decision.99 These reasons are not relevant for present
purposes.

96. Offit Enterprises (Pty) Ltd and Another v. Coega Development Corporation and Others 2010 (4) SA 242 (SCA),
para. 15.

97. Id., at para. 15.
98. Id., at para. 17.
99. Offit Enterprises (Pty) Ltd and Another v. Coega Development Corp (Pty) Ltd andOthers 2011 (1) SA 293 (CC).
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Bartsch Consult (Pty) Ltd v. Mayoral Committee of the Maluti-A-PhofungMunicipality100

(Bartsch) concerned a dispute arising from the respondent municipality’s attempt to
expropriate the applicant’s land. The purpose of the expropriation was to construct
a road and ‘undertake ancillary actions’. More specifically, a part of the expropri-
ated property would be transferred to a private party for the construction of a shop-
ping mall. The expropriatee-applicant (Bartsch) questioned whether the public
purpose requirement as expounded in section 2 of the Expropriation Act was met.
Arguing that the municipality needed only a portion of the land to construct the
road, the expropriatee asked the court to find that the expropriation of the whole
of the property was unlawful in that the stated purpose for the expropriation, to
build a shopping mall, was unreasonable and “could not be said to be for a public
purpose”.101

Bartsch’s case accordingly is an example of both the ‘third-party transfer’ and the ‘intru-
siveness’ conundrum.102 It deals with the question whether the public purpose require-
ment is met where more property is expropriated than what is strictly necessary for a
stated purpose, in particular where that purpose involves the transferring of the prop-
erty to a third party. The Free State High Court held that the expropriation for the con-
struction of a road was a valid public purpose, and that the broad description of the
purpose in the expropriation notice (to do all things necessary in connectionwith build-
ing the road) sufficiently included the purpose of erecting the shopping mall.103

The court considered the meaning of the term public purposes as established in pre-
constitutional case law.104 It indicated that the established understanding of the
phrase is that it refers, in the broad sense, “to things affecting the entire population
of the local public and not only to things concerning the State or the Government”.105

Dealing with the difficulty of whether a third-party transfer could meet the public
purpose requirement, the court indicated106 that dispossessing an owner for the ben-
efit of a third party “can never be characterized as a public purpose”.107 It promptly

100. Bartsch Consult (Pty) Ltd v. Mayoral Committee of the Maluti-A-Phofung Municipality 2010 ZAFSHC 11.
101. Id., at paras. 1 and 5.
102. As discussed in Van derWalt 2011, supra note 2, at p. 499, et seq.; Slade 2012, supra note 1, at pp. 3-4, 51,

110-111, 134-138.
103. Bartsch Consult (Pty) Ltd. v. Mayoral Committee of the Maluti-A-Phofung Municipality 2010 ZAFSHC 11,

para. 6.
104. Id., at para. 4.
105. Bartsch Consult (Pty) Ltd v. Mayoral Committee of the Maluti-A-Phofung Municipality 2010 ZAFSHC 11,

para. 4. Relying on Fourie v.Minister van Lande en ’nAnder 1970 (4) SA 165 (O), pp. 170E-175;Rondebosch
Municipal Council v. Trustees of the Western Province Agricultural Society 1911 AD 271, pp. 283 – 284.

106. Bartsch Consult (Pty) Ltd v. Mayoral Committee of the Maluti-A-Phofung Municipality 2010 ZAFSHC 11,
para. 5.2.

107. Id., at para. 5.2.
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added, however, that such an expropriation could nevertheless be valid “if it could be
brought within the realms of an act performed in the public interest”. The court was
open to the economic opportunities presented by establishing a shopping mall, men-
tioning increased financial returns, health and wealth. Accordingly, it found that the
expropriation was valid and in the public interest, even though it was made available
to a third party.108

The court dismissed the ‘intrusiveness’ argument, i.e. that the expropriation of the
entire propertywas unlawful since only part of the propertywas needed for an appar-
ent lawful purpose. It held that the expropriatee confusedmotive with purpose in this
respect, by attempting to argue that “the true reason for the expropriationwas a finan-
cial one, namely, the generation of income for the [developers of the shopping mall]
by utilizing the applicant’s land”.109 What seemed to save the day was that the muni-
cipality’s bona fides was beyond doubt.110 This enabled the court to view the purpose
of the expropriation as being unequivocally public, even though the motive might
have been financial:111 the overall reason for the expropriationwas to benefit the public.

Three points are worth noting: First, the court’s point of departure, that third-party
transfers can never be for a public purpose, gets turned around quite abruptly when
the term public interest is thrown into the mix. Public interest is not, however, con-
ceptualized to the same extent as public purposes. The assumption that a court will
recognizewhat is in the public interest when confrontedwith the question seems to be
regarded as good enough. Second, as Slade112 clearly points out, the Van Streepen
model of distinguishing between the primary and secondary purpose of the expropri-
ation obviously influenced the court. The difference between the two cases, however,
is that the secondary purpose in Van Streepen was clearly linked to the primary
purpose. The same cannot be said of the Bartsch scenario: the development of a shop-
ping mall had very little – if anything at all – to do with the construction of a road.
Third, the court’s distinction between the motive for an expropriation and the public
purpose requirement needs further scrutiny. Earlier case law did not draw such a clear
line between the reasons and the justification for an expropriation. In post-constitutional
case law, however, this distinction is rearing its head. Apparently, “when it is clear that
the expropriation is for a valid public purpose and exercised in good faith, the motive to
expropriate the property is irrelevant in the face of additional options other than
expropriation”.113

108. Id., at para. 5.3.
109. Id., at para. 6.
110. Id., at para. 6.
111. Id., at para. 6.
112. Slade 2011, supra note 1, at p. 111.
113. Id., at p. 1.
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In Harvey v. Umhlatuze Municipality114 the good-faith argument surfaced yet again.
The facts render it a typical ‘change of purpose’ case. The court had to decide
whether to grant an order for the re-transfer of residential property to its former
owner in a scenario where the original purpose for which the property was expro-
priated was no longer possible. In this case the property was expropriated to create
recreational, green space. Several intervening factors rendered the expropriating
municipality’s original goal infeasible, and so it wanted to use the land already
expropriated for a medium-density housing development. The court rejected the
former owner’s claim to have the property retransferred, holding that the claim is
unfounded in South African law.115 The implication is that once an expropriation
is completed, it is irrelevant whether the purpose for which property was expropri-
ated materializes. Furthermore, the court in Harvey did not investigate whether the
new purpose for which the property was to be used met the public purpose require-
ment. It merely relied on the expropriator’s good faith at the time of the initial
expropriation.116

Arguing that public purpose must be understood in contradistinction to private pur-
pose, the court explained that if the state were to expropriate property to build a road
or a hospital, the purpose would be public and the expropriation would be valid. If,
however, the expropriation specifically were to benefit an individual or if it were to
increase the state’s wealth, it would not be for a valid public purpose and would
therefore be unlawful.117 Dealing with the ‘third-party transfer’ stumbling block,
the court acknowledged that the ‘jurisprudential principles applicable’ did not sup-
port expropriation in such circumstances to be valid,118 although incidental benefits
to third parties would not exclude the possibility of a valid expropriation altogether.
Relying onOffit,119 the court acknowledged that even outside the land reform context
an expropriation could be valid, although private persons ultimately benefitted from
it.120 It cautioned, however, against expropriators disguising a true motive such as
increasing the wealth of the state or achieving exclusive benefit for a third party by
masking it as a public purpose.121 If a third party is to benefit from an expropriation,
it must require the property to perform a public function.122

114. Harvey v. Umhlatuze Municipality and Others 2011 (1) SA 601 (KZP).
115. Para. 1.
116. Slade 2012, supra note 1, at p. 55; A.J. van der Walt & B.V. Slade, ‘Public purpose and changing cir-

cumstances: Harvey v. Umhlatuze Municipality & Others’, SALJ, Vol. 129, No. 2, 2012, pp. 225-226.
117. Harvey v. UmhlatuzeMunicipality and Others 2011 (1) SA 601 (KZP), paras. 124-125 as discussed in Slade

2012, supra note 1, at p. 115.
118. Id., at para. 125.
119. Offit Enterprises (Pty) Ltd andAnother v. CoegaDevelopment Corporation andOthers 2010 (4) SA 242 (SCA).
120. Harvey v. Umhlatuze Municipality and Others 2011 (1) SA 601 (KZP), para. 125.
121. Id., at para. 125.
122. Slade 2012, supra note 1, at p. 116; Van der Walt 2011, supra note 2, at pp. 462, 491; E. du Plessis, ‘Res-

titution of expropriated property upon non-realisation of the public purpose’, TSAR, 2011, 579.
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Two further cases illustrate the same line of reasoning in relation to the intrusiveness
issue identified above. Erf 16 Bryntirion v. The Minister of Public Works123 involved an
expropriation motivated by the need to secure government premises containing the
official residence of the President and someMinisters. Ethekwini Municipality v. Spet-
siotis124 involved an expropriation of a lease of beachfront restaurant premises, for
purposes of developments necessitated by the hosting of the 2010 FIFA World Cup
Soccer tournament. In both cases, the argument that the public purpose could be
achieved through less invasive means was raised. The judgments in both decisions
illustrate the courts’ readiness to defer choices about the need for an expropriation to
the relevant organ of state involved.125 The courts are criticized in this regard by
scholars such as Slade126 and Van der Walt127 who opine – correctly, in my view
– that scrutinizing an expropriation for its invasiveness is required by the constitu-
tional property clause, in particular section 25(1), which contains the requirements
that must be met by all interferences with property, also those amounting to
expropriation.

It seems that the meaning of the term public purpose is nowmore-or-less settled in so
far as it pertains to the control and preventative functions of the public purpose
requirement. Van der Walt128 remarks:

In view of the formal, normative and interpretive superiority of the Constitution and the
obvious effort to frame the constitutional requirement purposefully to leave room for
land reform related expropriation, the lenient approach should now always prevail
when a statute authorizes expropriation in terms of either ‘public purpose’ or ‘public
interest’.

The concept of public interest appears more regularly in judicial reasoning, but is not
theorized to the same extent as public purpose in the expropriation context. Van der
Walt129 highlights the implication of themore recent cases’ endorsement of the lenient
pre-constitutional precedent to interpreting the term public purpose:130 the broad
understanding of public purpose aligns so well with the general conception of the
public interest that it practically eliminates the need for a ‘double-barreled’ (i.e.
binary) provision in the Constitution. The one instance in which courts understand
public interest to afford the expropriator more leeway than what public purpose
would, is in undertaking legitimate third-party transfers.

123. Erf 16 Bryntirion (Pty) Ltd v. Minister of Public Works 2011 JDR 1218 (GNP).
124. eThekwini Municipality v. Spetsiotis [2009] JOL 24536 (KZD).
125. Slade 2012, supra note 1, at p. 142.
126. Id., at p. 142.
127. Van der Walt 2011, supra note 2.
128. Id., at p. 462.
129. Van der Walt 2011, supra note 2, at p. 462.
130. Where the authorising statute and context permitted.
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3.3.2.2 Public Interest and Social Justice
Nginase points out that the introduction of constitutional control over expropriation
after 1994 enabled an analysis of the purpose of expropriation “in the specific context
of social and economic transformation, particularly because of the strong emphasis on
social justice and land reform in the South African constitutions of 1993 and 1996”.131

While the binary public purpose requirement itself has seen very little application in
this context, the statement holds true, because the term public interest is also used in
another context of the constitutional property inquiry, namely, in the determination
of just and equitable compensation. The same can be said of other contexts in which
the public interest requirement has been conceptualized: restitution proceedings as
redress for past injustices, and eviction proceedings.

a Calculation of Just Compensation
Section 25(3) determines:

The amount of the compensation and the time andmanner of paymentmust be just and equi-
table, reflecting an equitable balance between the public interest and the interests of those
affected, having regard to all relevant circumstances, including – (a) the current use of the
property; (b) the history of the acquisition and use of the property; (c) the market value of
the property; (d) the extent of direct state investment and subsidy in the acquisition and ben-
eficial capital improvement of the property; and (e) the purpose of the expropriation.

The partial definition of public interest in section 25(4)(a), which provides that “the
public interest includes the nation’s commitment to land reform, and to reforms to
bring about equitable access to all South Africa’s natural resources”, applies to the
use of the term in section 25(3) as well. In applying section 25(3) read with section
25(4)(a) to disputes about the justness of compensation, the judiciary has explored
the meaning of public interest.

Du Toit v. Minister of Transport132 involved a dispute about the payment of compensa-
tion for the expropriation of the right to extract gravel from a particular piece of land for
the maintenance of an important national road. The Cape High Court held that the
South African road system was a national asset and its maintenance was a matter of
public interest. On the basis of this reasoning, it was decided that compensation at full
market value of the land would, in the circumstances, be unfair and favor the expro-
priatee’s interests at the expense of the public interest. Consequently the amount of

131. Nginase 2009, supra note 4, at pp. 1-2
132. Du Toit v. Minister of Transport 2003 (1) SA 586 (C).
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compensation granted was significantly (40%) belowmarket value.133 What is interest-
ing in this judgment, is the court’s conflation of aspects of the public interest that relate
to the achievement of ‘social justice’ and aspects that pertain merely to themaintenance
of the country’s infrastructure. Relying on the Constitutional Court’s (CC) interpreta-
tion of a statement by Van der Walt134 about the demands of social justice in the inter-
pretation of the constitutional property clause, theCapeHighCourt found that itwould
be contrary to the public interest to allow the argument that the expropriatee in this
instance lost land, rather than the material (i.e. the gravel) that was taken from it.135

The decisionwas subsequently appealed, and both the SCA andCChad opportunity to
air their views. Both confirmed the a quo judgment, although the reasoning differed.
The SCA limited its decision to the finding that no actual financial loss was proven
and that the Minister’s payment of market value of what was taken (the gravel, as
opposed to the land) was appropriate. The CC brought the issue back to the
balancing of private and public interests, holding that application of s 25(3) of the Con-
stitution justified a conclusion that the compensation the expropriatee receivedwas just
and equitable and reflected an equitable balance between the private and public
interests.136

b Restitution through the Land Claims Court’s Orders
The Cape High Court’s judgment is interesting for present purposes, because it intro-
duces the consideration of social justice and the public interest when considering the
amount of compensation to be grantedpursuant to an expropriation.However, it is really
in the jurisprudence of the Land Claims Court where the full import of the social justice
consideration becomes clear. The Land Claims Court was instituted primarily to deal
with disputes in the context of restitution, but its jurisdiction was promptly expanded
to incorporate most matters pertaining to land reform.137 As such, it has become a forum

133. Id., at paras. 46, 50-52.
134. Id., at para. 29. Quoted is a statement from First National Bank of SA Ltd t/a Wesbank v. Commissioner,

South African Revenue Service and Another; First National Bank of SA Ltd t/a Wesbank v. Minister of Finance
2002 (4) SA 768 (CC), at para. [50] in which it is highlighted that “one of the purposes of [the Consti-
tution] was to establish a society based on [inter alia] … ‘social justice’ and that this means that the
‘tension between individual rights and social responsibilities has to be the guiding principle’ in analy-
sing section 25 of the Constitution. The FNB court also then points out that s 25 must protect existing
private property rights and serve the public interest, ‘mainly in the sphere of land reform but not lim-
ited thereto’.” SeeA.J. van derWalt, The constitutional property clause: a comparative analysis of Section 25
of the South African constitution of 1996, Juta, Kenwyn, 1997.

135. Id. (Du Toit v. Minister of Transport), paras. 32, 47.
136. Du Toit v. Minister of Transport 2006 (1) SA 297 (CC), para. 54.
137. See, e.g. the discussion of J.M. Pienaar, Land Reform, 1st edn, Juta, Cape Town, 2014, pp. 576-582 regard-

ing the duties and functions of the Land Claims Court as set out in s 22(1), Restitution of Land Rights
Act 22 of 1994.
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for conceptualizing the demands of social justice on the constitutional property clause.
The difficulties with which the court has to grapple are aptly summarized by Harms
JA in the SCA judgment of Khosis Community Lohatla v. Minister of Defence:138

Land is finite and there are millions out there who also wish to have their share. All claims
and aspirations cannot be satisfied. A balancemust be struck and the limited resources of the
country must be considered.

TheLandClaimsCourthashad theopportunity todevelop the conceptofpublic interest
mainly in the context of its capacity to order139 that certain landmust be excluded from
restitution.140 The court will only make an order excluding land from restoration if it is
satisfiedthat it is in thepublic interestandthat,but for theorder, thepublicorasignificant
part thereofwillsuffersubstantialprejudice.141Theexamplesdiscussedbelow(Northand
South Central; Nkomazi Municipality) illustrate that in these cases, the public interest is
assessed mainly by contrasting it with and balancing it against private interests.

Ex Parte North Central and South Central Metropolitan Substructure Councils of the Dur-
ban Metropolitan Area and Another142 is a case in point. It arose from the purported
development of Cato Manor, an area from which a large group of people were forc-
ibly removed during Apartheid. Two metropolitan councils applied for an order to
exclude a particular strip of land from the restitution process, and were opposed
by restitution claimants. The parties wanted to incorporate a settlement they reached
during the proceedings into the court order.143 They settled to proceedwith the devel-
opment as planned, but subject to the proviso that where restoration was feasible any
respondent who wished to pursue a claim, would be entitled to do so. Respondents
who wished to return to the area without insisting on restoration, or respondents for
whom restoration was not a viable option, could also benefit from the development.

The parties’ wish to have the settlement included in the court order compelled the
court to scrutinize the concept of public interest.144 The Land Claims Court (LCC)
found that both development and restoration of the landwould serve the public inter-
est: the devastation caused by dispossession, and the resultant hardship suffered, ren-
dered restoration a logical response in addressing historical injustice, and thus ‘in the

138. Khosis Community, Lohatla, and Others v. Minister of Defence and Others 2004 (5) SA 494 (SCA), para. 31.
139. S 34, Restitution of Land Rights Act 22 of 1994.
140. See Badenhorst, Pienaar & Mostert 2006, supra note 8, at pp. 645-646.
141. S 34(6) of the Restitution of Land Rights Act 22 of 1994.
142. Ex Parte North Central and South Central Metropolitan Substructure Councils of the Durban Metropolitan

Area 1998 (1) SA 78 (LCC).
143. Under section 34(5)(d) of the Restitution of Land Rights Act.
144. Ex Parte North Central and South Central Metropolitan Substructure Councils of the Durban Metropolitan

Area 1998 (1) SA 78 (LCC), pp. 83B-C, E-F.
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public interest’. However, a blanket restoration order would result in the loss of the
intended development, which ultimately was also ‘in the public interest’ for supporting
the provision of affordable housing for a disadvantaged community, creating employ-
ment opportunities; upgrading informal settlements; promoting foreign investments
and economic upliftment for the whole area.145 The court thus found that any agreement
that accommodated both development and restoration, with the consent of all the parties
concerned, would eminently be in the public interest.146

Another example is found inNkomazi Municipality v. Ngomane of Lugedlane Community
and others,147 which concerned an application148 for an order149 that certain land, com-
prising four towns, should not be restored to any claimant in terms of the land res-
titution process. In granting such an order, the Land Claims Court had to consider
several factors,150 such as feasibility of restoration, social upheaval, current use of
the property and ultimately the public interest. The LCC indicated that an assessment
of the public interest requires a “comparison of the deprivation of some private con-
venience or resource … with the benefit that is likely to result from such deprivation
for the general public or part thereof”.151

In this case, the benefit – that the Community be restored to properties within the delin-
eated urban edges of the four towns –was weighed against the financially prohibitive
fact that the land would need to be expropriated, at the cost of the public purse. Also,
what the claimant communitywould receivewould be farmore valuable than the rural
land ofwhich theyweredeprived; a consideration aggravated by the fact that the claim-
ant community had already been restored to other land, paid for by the public purse.
They would hence be ‘substantially overcompensated’ and it would be ‘contrary to the
interests of justice and equity’ to allow the land claim to the four towns to succeed.152

145. Id., at pp. 86H-87D.
146. A section 34(5) order was consequently granted. In Singh and Others v. North Central and South Central

Local Councils and Others 1999 (1) All SA 350 (LCC), another application was brought before the court
by participants and other claimants in respect of land in Cato Manor who were not party to the agree-
ment that was incorporated into the s 34 court order. The applicants claimed that the respondentswere
in breach of numerous obligations under the said agreement and claimed, in most instances, orders of
specific performance. The application was dismissed on the facts.

147. Nkomazi Municipality v. Ngomane of Lugedlane Community and Others [2010] (3) All SA 563 (LCC).
148. In terms of section 34 of the Restitution of Land Rights Act 22 of 1994.
149. In terms of section 34(5)(b) of the Restitution of Land Rights Act 22 of 1994.
150. In Nkomazi Municipality v. Ngomane of Lugedlane Community and Others [2010] (3) All SA 563 (LCC),

para. 9, indicating that not all the factors listed in section 33 of the Restitution Act are necessarily
always applicable the LCC highlighted the feasibility of restoration (section 33(c)A), social upheaval
(section 33(d)) and the current use of the land as factors closely related to the public interest consid-
erations in section 34(6)(a).

151. Id., at para. 26.
152. Id., at para. 27.
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c Eviction Proceedings
Another context which requires a similar modus operandi, of weighing public inter-
ests against private interests, is eviction proceedings. South Africa’s tainted past of
forced removals under Apartheid renders eviction a particularly sensitive and
heavily regulated aspect of the law. Legislation describing the parameters within
which eviction can take place has several safeguards in place to ensure that those
to be evicted are not prejudiced. The Prevention of Illegal Eviction from and Unlaw-
ful Occupation of Land Act153 is the legislative centerpiece in the eviction context,
but several other statutes also prescribe procedures to achieve eviction legitimately.
Essentially, an order will be granted if it is just and equitable and after the court has
considered all the relevant circumstances.154 This includes questions such as
whether the occupant is in occupation of land or has erected a structure without
the necessary consent; or whether it is in the public interest to grant such an order.155

The interests and safety of those occupying the land, as well as the interests of the
general public need to be considered.

The context in which eviction proceedings play out very frequently involve invasion-
like behavior from larger groups of people who have nowhere else to go, or who have
been onwaiting lists for state housing for longer than they care to remember. Where a
landowner succeeds in obtaining an eviction order against groups of unlawful occu-
piers, the relevant municipality must frequently participate in finding suitable alter-
native accommodation for the occupiers. This is the context in which the next-
mentioned example from case law needs to be understood.

Kungwini Local Municipality v. Puntlyf 520 Investments (Pty) Ltd & others156 involved an
application to stay an eviction order, duly granted to the landowners of properties in
the applicant municipality’s jurisdiction, against some three families of unlawful
occupants, comprising 24 persons. The Municipality applied for the stay of the evic-
tion order, arguing that it intends to expropriate the land to provide suitable alterna-
tive accommodation for the unlawful occupants, as is their duty in terms of relevant
legislation. The LCC held in this instance that the Municipality’s duty157 to provide
housing and its concomitant right to expropriate the land depends on whether the
imminent eviction would deprive the unlawful occupiers of their constitutional right
of access to housing and whether this outweighs landowners’ constitutional right to
the property from which the unlawful occupiers are to be evicted.

153. Prevention of Illegal Eviction From and Unlawful Occupation of Land Act 19 of 1998.
154. See D.L. Carey Miller & A. Pope, Land Title in South Africa, 1st edn, Juta, Kenwyn, 2000, pp. 522-523.
155. Sec. 6(1), Prevention of Illegal Eviction From and Unlawful Occupation of Land Act 19 of 1998.
156. Kungwini Local Municipality v. Puntlyf 520 Investments (Pty) Ltd & Others 2011 JOL 27244 (LCC).
157. Envisaged in section 79(24)(a) of the Local Government Ordinance (Transvaal) 17 of 1939.
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Relying on Australian case law to distinguish between themotive for an expropriation
and its purpose, the LCC found that the true purpose of the intended expropriation is
not to develop housing, but to prevent the imminent eviction of the three families
unlawfully occupying the property. The LCC expounded the relationship between
the unlawful occupants and the Municipality, indicating that the latter had exerted
huge efforts, including footing the lawyers’ bills, in assisting the former to remain
on the property, even though these occupiers were not considered to be indigent,
and hence were not particularly vulnerable.158 The LCC further considered that there
was no reason advanced why the three families could not be accommodated in
another housing development scheme of the Municipality, already in process.

The inference the LCCdrew from these considerationswas that the real purpose of the
purported expropriation was “neither to provide housing nor to protect the occu-
piers’ constitutional right to housing”.159 It was to enable the unlawful occupiers,
described by the Court as “land invaders”,160 to “continue their illegal occupation
of a large farm where they graze their cattle and which they regard as their own.”
The LCC found that such an expropriation would not be for a public purpose and
would not be in the public interest.161

The Kungwini judgment was discussed with approval by the High Court in the subse-
quent case of Grobler v. Msimanga,162 in which the court had to grapple with the ques-
tionwhether refusal of an eviction order amounted to a de facto expropriation. The court
found it inconceivable that the legislature in regulating eviction would have intended
unlawful occupation of property to result in a de facto expropriation of that property
without compensation to the landowner. The Court hence emphasized that a just
and equitable order must consider the availability of alternative land and the other
requirements referred to in section 4(7) of the PIE,which include all the relevant circum-
stances.163 It stressed that expropriation cannot occur for an unintended purpose, and
that expropriating land to assist unlawful occupiers is not in accordance with the law.

The most interesting insight to be gleaned from cases, such as Nkomazi and Kungwini
for present purposes, is that considerations of public interest are used in the restitu-
tion and eviction contexts to curtail expectations based on the acknowledged need for
transformation and social justice.

158. Kungwini Local Municipality v. Puntlyf 520 Investments (Pty) Ltd & Others 2011 JOL 27244 (LCC), paras.
26-27.

159. Id., at para. 34.
160. Id., at para. 31.
161. Id., at para. 34.
162. Grobler v. Msimanga [2008] (3) All SA 549 (W).
163. [92].
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3.3.2.3 The Poverty of Post-Apartheid Precedent
If the point of incorporating the term public interest into the Constitution’s provision
on expropriationwas to eliminate the problem of a limited interpretation164 stemming
from judicial precedent on the matter, it has not achieved its goal. Instead, its use in
subsequent case law is creating further confusion.165 Contrary to what might have
been expected by the constitutional drafters, the public purpose requirement has fea-
tured much less in the context of cases dealing with social justice and transformation
issues such as land reform, and much more frequently in run-of-the-mill expropria-
tion cases. In fact, it is in the area of expropriation for reasons of economic develop-
ment that most of the post-1996 judicial activity is noticeable. What complicates
matters is that expropriation for economic reasons, unlike land and natural resource
reform, is not explicitly foreseen in the Constitutional definition of public interest.
This does not mean that it must be excludedwithout more. It means that more judicial
footwork is necessary if economic reasons are to be included in the public purpose
requirement. This footwork is to be done by employing the public interest aspect
of the binary requirement.

In a relatively short, but clear line of reasoning since Van Streepen, it seems as if the
judiciary has no doubt that expropriation of property for the benefit of a third party
cannot be for a public purpose. Nevertheless, none ofVan Streepen, Bartsch orHarvey’s
cases resulted in a ruling that the expropriation was invalid for this reason. In each of
these cases the third party’s business enterprise was regarded as so important for the
public as a whole that it was accepted that the expropriation would be salvaged by
applying the public interest standard. The approach in Bartsch is particularly telling:
the court accepted that the expropriation of property to benefit of a third party cannot
be for a public purpose, but added that “it could qualify as a valid act of expropriation
if it could be brought within the realm of an act performed in the public interest”.166

The process of considering the applicability of the public purpose requirement first,
before consideringwhether the public interest considerationmakes a difference to the
outcome, does not seem to be a deliberatemodus operandi of the courts. The courts nev-
ertheless are quite consistent in this approach.

Nevertheless the distinction between public purpose and public interest is more
nuanced than what first meets the eye. Slade167 indicates convincingly that case
law does not support a finding that expropriation that is undertaken for the benefit

164. C. van der Merwe & J. Pienaar, ‘Land reform in South Africa’ in P. Jackson & D. Wilde (Eds.), The
Reform of Property Law, New Hampshire, Ashgate, 1997, p. 358.

165. Van der Walt, 1997, supra note 134, at p. 135.
166. Bartsch Consult (Pty) Ltd v. Mayoral Committee of the Maluti-A-Phofung Municipality 2010 ZAFSHC 11,

para. 5.2.
167. Slade 2012, supra note 1, at p. 51.
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of a third party meets the public purpose requirement. However, the case seems to be
different “where the expropriated property is transferred to a third party to enable the
third party to realize a public purpose”.168 The distinction here is between the private
and public benefit. This is borne out by the SCA’s statement in Offit that

[t]here is no apparent reason why the identity of the party undertaking the relevant devel-
opment as opposed to the character and purpose of the development should determine
whether it is undertaken for a public purpose.169

Of the three cases of Van Streepen, Bartsch and Harvey,170 it is the Bartsch decision that
seems most problematic when evaluating it from the point of view of the public pur-
pose requirement. Here the gap between the primary purpose (building a road) and
the secondary purpose (building a shopping center) seems so large that it is hard to
see how the latter can be ‘ancillary’ to the former.What seemed tomotivate the court’s
position was the consideration that the shopping center would enhance the economy
of Harrismith, the town outside which the shopping center was to be built, and that it
was therefore in the public interest. Slade correctly points out that the legislation and
expropriation notice, which allowed the expropriation, “cannot be read this
broadly”.171 It is one thing to expropriate land to relocate water and electricity ducts
to enable the construction of a road, and then also to take gravel, as was the case in
Van Streepen. It is quite another to expropriate property to build a road, and then also a
shopping center. As Slade172 points out, onemight have thought differently about this
if the propertywas expropriated to establish a petrol filling station alongside the road,
but a shopping mall is too far removed to qualify as being ancillary to the building of
the road. The inconsistency of the approach is thrown into even starker light if one
bears in mind that the property was expropriated from a landowner who wanted
to develop the land for commercial purposes anyway.

Be that as it may, Bartsch now provides precedent for motivating an expropriation on the
consideration that the economy will thus be stimulated. Once this argument can be
made, it seems irrelevant, on the strengthofBartsch, that thegoal is to beachieved through
a third-party transfer. Had Offit eventually resulted in an expropriation, it would likely
havebeenmotivatedonsimilar reasoning.As it stands,both theOffit a quo173 andSupreme

168. Id., at p. 51.
169. Offit Enterprises (Pty) Ltd and Another v. Coega Development Corp (Pty) Ltd and Others [2010] (2) All SA

545 (SCA), para. 15.
170. Id., is discounted here because it eventually did not result in an expropriation.
171. Slade 2012, supra note 1, at p. 117.
172. Id., at p. 117.
173. The high court accepted that the development would create many permanent and temporary jobs and

would add to social benefits, such as increasing the per-capita income. Because the investment poten-
tial of the development exceededR20 billion, the high courtwas satisfied that the development scheme
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Court of Appeal174 decisions referred to the economic advantages that the development
in the Coega Industrial Development Zone would bring to justify the expropriation. In
this sense it endorses the conclusion in respect of Bartsch. It means that, as Slade175 says,

the courts [have] effectively opened up the public interest requirement to include the expro-
priation of property for economic development purposes, even in the absence of legislative
authority, purely on the basis of a particular interpretation of the public interest
requirement.

What is more, the judicial development has occurred without a proper engagement
with what the public interest entails. What the courts seem to do is to distinguish
between the purpose for the expropriation and the motivation for it, and slipping
whatever considerations would be discounted, even under the broadest meaning
of public purposes, back in through the back door of public interest. As Slade once
again remarks,

in the absence of clear and specific legislative authority, increased employment opportuni-
ties, increased revenue and the general improvement of the economy are … not enough to
justify the expropriation of property for the state to implement projects of economic
development.176

The Bartsch decision demonstrates verywell, that a set of economic reasons to support
a particular development may be just as applicable to support a development across
the road. The only difference would be in the decision as to which third party gets to
benefit, andwho gets to lose their land involuntarily. The courts cannot allow the state
to play loose and fast with private property in this way.

By now, it is generally accepted that expropriation may be necessary to reverse histor-
ically unjust land-holding patterns. In this respect, the judiciary’s consistently broad
understanding of the term public purposes in the new constitutional dispensation is

fell within the scope of the broad meaning of ‘public purpose’: it would benefit specifically the local
community of Port Elizabeth and hence be in the general public interest. The high court concluded that
the expropriation would be in the public interest and therefore valid if the goal would be achieved by
using the property.Offit Enterprises (Pty) Ltd and Another v. Coega Development Corp (Pty) Ltd and Others
2009 (5) SA 661 (SE), pp. 674H-675A.

174. Considering the provincial government and Department of Trade and Industry’s stakes in the Coega
development project, the Supreme Court of Appeal found that Coega Development Corporation’s input
was of national and provincial importance. Accordingly the “industrial development with all its con-
comitant benefits of employment and economic growth is manifestly a public purpose, and indeed a
central public purpose in South Africa”Offit Enterprises (Pty) Ltd and Another v. Coega Development Cor-
poration and Others 2010 (4) SA 242 (SCA), para. 17.

175. Slade 2012, supra note 1, at pp. 117-118.
176. Id., at pp. 118-119
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commendable, and it allays Van der Walt’s initial apprehension177 that courts could
frustrate essential reforms by interpreting the public purpose requirement too strictly.
The more imminent problem in the South African context seems to be that the vague-
ness of public interest within the binary public purposes requirement may attract rep-
rehensible attempts by individuals and organs of state to ‘play the system’ in away that
would secure advantages where they are not due. It is ironic that, of all branches of the
judiciary, it is in the judgments of the Land Claims Court – a driver of social change if
ever there was one – that the need to draw limits to the expectations upon the public
interest concept as an agent of change are made clearest.

Treatment of the public interest consideration in other branches of the judiciary is less
commendable, especially where it is aimed at avoiding a situation that invalidates
third-party transfers outside the social reconstruction context. Noticeably, it is in
those cases (such as Bartsch) where the expropriator was unable to bring an expropri-
ation within the rather broad ambit of the South African public purpose requirement,
and the courts were at pains to validate the expropriation, that reliance on public
interest related arguments raise the red herring of the good faith of an expropriating
authority. That an expropriation is to be undertaken in good faith goes without say-
ing. There should be no need for a court to consider this argument in lieu of a finding
that the public purpose requirement has been met. Yet, in cases such as Bartsch and
Harvey, good faith on the part of the expropriator, it seems, is what allows the court to
defer to the expropriator the decision about whether the expropriation is or remains
legitimate.

The question with which this piece concludes is this: if the critique of existing prece-
dent on the interpretation of the binary public purpose requirement stands, what les-
sons can be learned in reconceptualizing the requirement for future use? It is not
acceptable for an expropriator to advance any old reason that would make a partic-
ular expropriation seem to fall within the public interest without that this is subjected
to proper, thorough judicial scrutiny.

. CONCLUS ION: RETHINKING PUBL IC INTEREST

Were it not for the manner in which the courts introduced the public interest consid-
eration into their jurisprudence on expropriations for economic development reasons,
one could have concluded that the public interest aspect of the binary public purpose
requirement is obsolete.178 As things stand, however, it is necessary to present an
alternative to the current judicial treatment of the public interest concept.

177. Van der Walt 1997, supra note 134, at pp. 135-139.
178. In this regard, see, e.g. Van der Walt 2011, supra note 2, at p. 460.
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What remains, then, is to re-examine the role and place of the public interest element of
our binary public purpose requirement. In the most recent version of the Expropriation
Bill, 2015, clause 2(1), the binary requirement as found in the Constitution is reprodu-
ced, and in the definitions clause themeanings of public purpose and public interest are
confirmed to be those that have already become established in South African law. Exis-
ting precedent is hence likely to remain relevant, even if the statute is amended.

Ostensibly, the binary public purpose requirement serves to justify an expropriation:
a substantial part of the public should benefit from the expropriation. It is not suffi-
cient that the state is enriched by the expropriation.179 If it is merely an individual/
group of individuals benefitting, then there is normally no justification for the expro-
priation. The exception here is expropriation for purposes of achieving land and nat-
ural resource reform, which is specifically to be validated in terms of the Constitution,
even though it might benefit private individuals only.

In the past, authors already engaged with the difficulties experienced in giving con-
tent to public interest and related terms,180 especially in the context of expropriation.
Matters are complicated by the meanings attached to the term in different con-
texts.181 Public interest seems to be a term used when policy choices need to be jus-
tified. As such, it is useful to evaluate all those factors (like economic considerations,
state security, as well as administrative and legal interests) which could influence
the wellbeing of a body politic. The state can rely on these factors to motivate
infringements upon individual rights, but must also take these factors into account
to determine whether such infringements are justified. The problem arises when the
term is employed in the legal context, to provide a means of measuring state con-
duct. It begs the judiciary to make a call on the appropriateness of the choices made
for the people by their elected representatives.

It is quite understandable that courts would be weary of interfering in the political
process. It is necessary to distinguish between the use of this term in the legal context
and itsmotivation of policy choices. Blaauw182 illustrated the distinction by relying on

179. Slade 2012, supra note 1, at p. 48.
180. Eisenberg 1995, supra note 3, at p. 221; Van derWalt 1997, supra note 134;M. Chaskalson & Lewis 1996,

in M. Chaskalson et al. (eds.), Constitutional Law of South Africa, 1st edn, Juta, Cape Town, 1996, supra
note 22, ch. 31, at pp. 17-18; J. Murphy, ‘Interpreting the property clause in the Constitution Act of
1993’, SAPL, Vol. 10, 1995, pp. 124-128; M. Chaskalson, ‘The property clause: Section 28 of the consti-
tution’, SAJHR, Vol. 10, No. 1, 1994, 131, pp. 136-138; G. Budlender, J. Latsky & T. Roux, Juta’s New
Land Law, Juta, Cape Town, 1998, Ch. 1, pp. 48-54; C.A. Reich, ‘The new property’, The Yale Law Journal,
Vol. 73, No. 5, 1964, pp. 771-783.

181. See Eisenberg 1995, supra note 3, at pp. 208-209 who also draws attention to other similar terms (like
public use, public weal, public purposes) used in differently overlapping ways.

182. L. Blaauw, The Constitutional Tenability of Group Rights, LLD, University of South Africa, 1988, pp. 179-185.
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existentialist engagement with the concept of ‘sociality’: in the vertical relationship
between the state and its subjects that lies at the heart of public law, the public at large
is not a direct player. On this level, as ‘a regulative legal principle’, public interest is a
legal norm applicable in resolving disputes.183 This differs from the understanding of
ideas in liberal philosophical traditions, where the general communal will may be
characterized more normatively184 through endorsement of fundamental values such
as freedom, justice, security, peace and prosperity.185

By way of example, the South African Constitution’s property clause is a reflection of
some of the values uponwhich South African society wants to be founded: respect for
private property and responsibility to redress injustice and reform proprietary rela-
tions to achieve dignity, equality and freedom. The inclusion of public interest in
the binary public purpose requirement must be understood in this context, and the
directive of section 25(4) of the Constitution must be kept in mind: land reform
and equitable access to natural resources are explicitly mentioned as being in the pub-
lic interest for the sake of justifying expropriation and determining compensation.
Land and resource reform are hence sufficiently important to render expropriation
for those purposes possible.186

Practically, expropriation occurs with a specific objective in mind, and a realization
strategy at hand.187 At the very least, the public interest consideration must be asses-
sed by scrutinizing the development plan in which such objectives and strategies are
exposed. Some further guidance can be taken from the cases in which public interest
was considered in the context of social reconstruction, even though this did not nec-
essarily deal with expropriation. InNkomazi, the court’s contrasting of public and pri-
vate interests was helpful to understand its ruling that the private benefit to be gained
by restoring land onwhich four towns are established to a claimant community under
the Restitution Act could not topple the public interest in maintaining the status quo.
Similarly, and perhaps even more clearly, the Kungwini judgment exposes the fallacy
of an argument that tries to dismember the motive for an expropriation from its
purpose.

To conclude, the review of past precedent confirms that in South African expropria-
tion law, public purpose and public interest are not two terms denoting one and the
same thing. The role of public interest in the binary requirement for expropriation is to

183. Id., at p. 180.
184. Id., at pp. 180-182.
185. Id., at p. 185.
186. D. Kleyn, ‘The constitutional protection of property: A comparison between the German and the South

African approach’, SAPL, Vol. 11, 1996, p. 417.
187. Gildenhuys 2001, supra note 16.
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enable the execution of social restructuring; to reverse unjust patterns of land-holding.
In that context it can be theorized, as the LandClaimsCourt is doing. However, public
interest is not conceptualized well outside the sphere of social transformation. Where
it is applied outside this context, it makes for confusion and anomaly. In transforma-
tion cases – where land reform goals have to be assessed – the role and influence of
public interest is quite different. There it simultaneously entrenches reform and places
limits on it. It is especially in the context of cases that have nothing to do with social
restructuring, but rather with run-of-the-mill expropriations and expropriations for
economic development purposes that some academic intervention is urgently
needed. And now is the time to do so, with the expropriation law being reconsidered
by the South African Parliament.
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 “SOMEWHAT AT SEA”
PUBLIC USE AND THIRD-PARTY TRANSFER LIMITS IN TWO US STATES

John A. Lovett*

. INTRODUCTION

The jurisprudence of the United States Supreme Court interpreting the ‘public use’
requirement of the Fifth Amendment has powerfully influenced the exercise of
eminent domain in the United States. At the same time, though, state courts, state con-
stitutions, and state statutes have played an increasingly important role in establis-
hing the limits on the power of state and local governments to expropriate private
property. In recent years particularly, a number of US states have established juris-
prudential, constitutional, and statutory limits on the power of state and local govern-
ments to expropriate private property and transfer it to private parties for purposes of
economic development. This chapter does not attempt to survey all of these state level
attempts to regulate or control economic development takings. Surveys of that nature
have generally shown that these state efforts to ‘reign in’ economic development tak-
ings have producedmixed results, with some states imposing significant prohibitions
on economic development takings, but many others leaving the field more or less
unchanged, especially in light of permissive regulation of so called ‘blight’ takings.1

* DeVan D. Daggett Jr., Distinguished Professor, Loyola University New Orleans College of Law. The author
gratefully acknowledges the research assistance of C. Faye Sheets and Emily Breaux, candidates for Juris Doc-
torate, Loyola University New Orleans College of Law. All errors and omissions are those of the author.
1. See S. Gay & N. Nasser-Ghodsi, ‘Guarding the Subjective Premium: Condemnation Risk Discounts in

the Housing Market’, Tul. L. Rev., Vol. 89, No. 1, 2014, pp. 93-113 (evaluating relationship between effi-
cacy of anti-Kelo responses and housing prices in all 50 states); C. Serkin, ‘Response: Testing the Value of
Eminent Domain’, Tul. L. Rev., Vol. 89, No. 1, 2014, pp. 115-123 (responding to Gay &Nasser-Ghodsi); I.
Somin, ‘The Limits of Backlash: Assessing the Political Response to Kelo’, Minn. L. Rev., Vol. 93, No. 6,
2012, pp. 2100-2178 (arguing that the state legislative reaction toKelo has, with a few notable exceptions,
failed to produce significant curbs on economic development takings because legislatures generally pre-
served the power of states andmunicipal corporations to use ‘blight’ takings to achieve the same ends as
nakedKelo-style expropriations); I. Somin, ‘The Judicial Reaction toKelo’,Alb. Gov’t L. Rev., Vol. 4, No. 1,
2011, pp. 1-37 (analyzing judicial reactions toKelo and concluding that at least three state supreme courts
have explicitly repudiated Kelo and other state supreme court opinions have imposed restraints on tak-
ings that are more rigorous than Kelo, even if they do not reject the Kelo approach entirely). But see I.
Somin, ‘Let There Be Blight: Blight Condemnations in New York after Goldstein and Kaur’, Fordham
Urb. L. J., Vol. 38, No. 4, 2011, pp. 1193-1219 (lamenting two controversial decisions byNewYork’s high-
est state court that allowed economic development takings to go forward on the basis that the targeted



Numerous scholars have also explored the important normative questions of whether
economic development expropriations should be prohibited entirely, permitted and
subjected to deferential judicial scrutiny, allowed but subjected to heightened forms
of judicial scrutiny or community level review, or allowed but coupled with more
robust forms of compensation that would protect vulnerable property owners and
residents, especially in distressed urban communities.2

In light of this voluminous scholarship, this chapter focuses on two particular states
(Michigan and Louisiana) that have implemented especially rigorous legal frameworks
designed to constrain economic development expropriations even though state and
local government actors have often pursued such expropriations in response to signif-
icant economic dislocation and natural disaster. One of these states (Michigan) has also
played a particularly important role in the evolving normative debates over the propri-
ety of economic development takings.

Section 4.2 of this chapter explains why, in the wake of the United States Supreme
Court’s decision inKelo v. City ofNew London,3 state courts and legislatureswill continue
to play a crucial role in defining the limits of the expropriation of private property for
third-party transfers in the United States. Section 4.3 identifies the origins of Michigan
expropriation law in the work of Thomas M. Cooley, the influential, late 19th century

land was blighted). See also ‘50 State Report Card’, Castle Coalition, <http://castlecoalition.org/
tracking-eminent-domain-reform-legislation-since-kelo> (last visited 22 February 2015).

2. See, e.g., G.S. Alexander, ‘The Public Use Requirement and the Character of Consequential Reasoning’, in B.
Hoops, E. Marais, H. Mostert, J. Sluysmans, L.C.A. Verstappen (Eds.), Rethinking Expropriation Law II: Con-
text, Criteria, andConsequences of Expropriation, Groningen (2015) (arguing that economic development expro-
priations are permissible but should be subject to a searching, contextualized judicial scrutiny that takes
account of the social value of the property to the condemnees and the extent of the interests of the broader
community that will benefit from the condemnation); J.J. Kelly, ‘“We Shall Not beMoved”: Urban Commu-
nities, EminentDomain and the Socioeconomics of JustCompensation’,St. John’s L. Rev., Vol. 80,No. 3, 2006,
pp. 923-990 (advocating for legislative reforms that would provide themajority of residents in communities
targeted by an economic development takingwith a democratic right to withhold consent to the taking and
a right to replacement housing in the redevelopment district); J.E. Krier & C. Serkin, ‘Public Ruses’,Mich. St.
L. Rev., Vol. 2004,No. 4, pp. 859-875 (proposingmore flexible compensation schemes, rather thanheightened
scrutiny, to address economic development takings); E. Claeys, ‘Public-Use Limitations and Natural Prop-
erty Rights,’Mich. St. L. Rev., Vol. 2004, No. 4, pp. 877-928 (contending that heightened judicial scrutiny of
condemnations and transfers to private third-parties is justified by natural rights theory); L.A. Fennell, ‘Tak-
ing Eminent Domain Apart’, Mich. St. L. Rev., Vol. 2004, No. 4, pp. 957-1004; W.E. Pritchett, ‘The ‘Public
Menace’ of Blight: Urban Renewal and the Private Uses of Eminent Domain’, Yale L. & Pol’y Rev., Vol.
21, No. 1, 2003, pp. 1-52 (chronicling the history of urban renewal blight takings in U.S. cities and their
destructive impact on low income,minority communities); T.W.Merrill, ‘The Economics of Public Use,’Cor-
nell L. Rev., Vol. 72, No. 1, pp. 61-116 (using a law and economics analysis to argue for heightened judicial
scrutiny in condemnation cases in which there is high subjective value on the part of the condemnees, the
potential for secondary rent seeking on the part of condemners, and intentional or negligent thick market
bypass on the part of condemners).

3. 545 U.S. 469, 125 S.Ct. 2655 (2005).
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Michigan Supreme Court Justice and legal scholar. It then analyzes how Cooley’s prin-
ciples subsided and then re-emerged in two landmark decisions: PoletownNeighborhood
Council v. City of Detroit4 and County of Wayne v. Hathcock.5 Section 4.3 also takes note of
other important post-Kelo developments in Michigan, including strict constitutional
prohibitions on economic development and blight takings and strengthened compen-
sation rights for residential property owners affected by expropriation.

Section 4.4 examines Louisiana’s enactment of constitutional prohibitions on economic
development takings and third-party transfers in reaction to Kelo and traces how, after
Hurricane Katrina, the state struggled to modify those strict limits in the face of
demands for post-disaster community revitalization. This part also details recent juris-
prudential developments in Louisiana, including an important decision that threatens
to create a significant loophole in Louisiana’s otherwise apparently strict constitutional
limits on post-condemnation, third-party transfers by allowing condemning authorities
to disguise such transfers in quasi-feudal property forms. Section 4.5 concludes.

While expropriation can play an important role in a state’s efforts to respond to an eco-
nomic crisis or a natural disaster, the approaches of Michigan and Louisiana to limita-
tions on the expropriation power reveal significant internal contradiction. On the one
hand, these two states’ stories reveal the growing skepticism of courts and legislatures
in the United States towards economic development expropriations that appear to con-
centrate the benefits of such expropriations in the hands of a limited number of private
interests while concentrating the sacrifice exacted by the expropriation in often weak
and vulnerable communities. On the other hand, and especially as the experience in
Louisiana demonstrates, legislators and courts sometimes respond to the pressures cre-
ated by economic crisis and natural disasters by loosening these limitations on eco-
nomic development expropriation and creating more malleable standards.

. WHY STATE LAW MATTERS

Writing in theAlabama LawReview,6 retiredUnited States SupremeCourt Justice JohnPaul
Stevens, the author of the Court’s majority opinion in Kelo, offers a curious admission:

The majority opinion that I authored in the Kelo case incorrectly assumed – as Justice Ken-
nedy and each of the dissenting opinions also did – that the case required us to construe the
‘Takings’ or ‘Public Use’ clause of the Fifth Amendment to the Constitution.7

4. 304 N.W.2d 455 (Mich. 1981).
5. 684 N.W.2d 765 (Mich. 2004).
6. Justice J.P. Stevens (Ret.), ‘Kelo, Popularity, and Substantive Due Process’, Ala. L. Rev., Vol. 63, No. 5,

2012, pp. 941-954.
7. Id., at p. 946.
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Althoughmany judges and scholars have long assumed that the Fifth Amendment to
the United States Constitution was made applicable to the states by the Fourteenth
Amendment in a 1897 Supreme Court decision, Chicago B. & Q.R. Co. v. Chicago,8

which the Kelo majority opinion duly cited, Justice Stevens now acknowledges that
this 1897 decision did not actually ‘even cite the Fifth Amendment’ and, moreover,
‘neither that case nor any later Supreme Court case’ with which Stevens is familiar
‘explained how or why the Takings Clause might have been made applicable to
the states’.9

Not to worry, though, according to Justice Stevens. The Court still reached the correct
result in Kelo. Why? Because what the Court addressed in 1897 and what almost all of
the Court’s subsequent ‘public use’ takings cases really concern is substantive due pro-
cess. According to Stevens, it is the substantive dimensions of the Fourteenth Amend-
ment’s statement that property cannot be taken ‘without due process of law’ that
should have been the focus in Kelo. Under Steven’s new version of a substantive
due process/public use analysis, courts should generally defer to state and local pol-
icy determinations as to whether a particular proposed use of property taken via emi-
nent domain is purely private, and thus a violation of substantive due process, or
sufficiently public in some respect to satisfy minimal substantive due process
guarantees.10

In support of his new substantive due process rationale for federal constitutional defer-
ence to state and local government exercise of eminent domain, Stevens now invokes Jus-
tice Oliver Wendell Holmes’well-known dissent in Lochner v. New York.11 Just as courts
applying substantive due process should defer to state level decisions regarding the con-
tours of economic regulation, so too should courts defer, as a matter of substantive due pro-
cess, to state level determinations regarding the sufficiency of a particular public use for
eminent domain. As Holmes famously stated, “a constitution is not intended to embody
aparticular economic theory,whether of paternalismand the organic relation of citizen to
the state or of laissez faire”.12 Similarly, despite his ownmistake in framing Kelo as a Fifth
Amendment Public Use case, Stevens now claims the majority reached the right result in
Kelo because, except in rare cases of blatant irrationality or abuse that violate baseline
principles of substantive due process, determining the permissible public ends that state
and local governments can invoke to justify exercising their expropriation power is a
function best handled by state legislatures and, concomitantly, state courts interpreting
state constitutions and state statutes.

8. 166 U.S. 226, 17 S.Ct. 581 (1897).
9. Stevens 2012, supra note 6, at p. 946.
10. Stevens 2012, supra note 6, at pp. 947-950.
11. 198 U.S. 45, 25 S.Ct. 539, at pp. 546-547 (1905) (J. Holmes dissenting).
12. Lochner, 25 S.Ct., at p. 547 (emphasis in original).
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In theKelo decision itself, Justice Stevens indicated asmuch at the conclusion of his own
now admittedly unnecessary Fifth Amendment ‘takings’ analysis, when he observed
“that nothing in our opinion precludes any State from placing further restrictions on
its exercise of the takings power” and when he further noted that “the necessity and
wisdomof using eminent domain to promote economic development are certainlymat-
ters of legitimate public debate”.13 Assuming that Stevens’ analysis is technically cor-
rect or at least that he is correct in prophesying that the real action regarding the ‘public
use’ limitation on eminent domain will take place at the state level, it will be fruitful to
examine two states, Michigan and Louisiana, that have been the locus of important
attempts to define the proper scope of the expropriation power, especially in the context
of economic crises and natural disaster response, tomeasure how state legal systems are
controlling the power that Stevens suggests properly belongs to them.

. MICHIGAN

Perhaps no state has played a more important role in defining the terms of the Amer-
ican debate over the limits of state expropriation power thanMichigan. TheMichigan
Supreme Court’s decision in County of Wayne v. Hathcock14 helped launch a period of
intense national scrutiny into the wisdom and constitutionality of the actions of
municipal corporations in expropriating private property and transferring it to pri-
vate third-party developers for the purpose of economic development. That Hathcock
was decided while the property owners’ appeal in Kelo was pending raised expecta-
tions that the Court might declare economic development takings unconstitutional
under the United States Constitution. Of course, the majority decision in Kelo disap-
pointed property rights advocates but simultaneously ignited a widespread legislative
and judicial backlash against the use of expropriation as an economic development tool,
a backlashwhose long-term impacts remain uncertain.15 The following analysis reveals
the pattern of Michigan’s experience with the public use requirement for expropriation
and other related restraints.

4.3.1 Thomas M. Cooley and the Origins of Michigan’s Constitutional Limitations
on Public Use

The roots of Michigan’s constitutional jurisprudence on eminent domain are found in
the work of Thomas McIntyre Cooley – perhaps the most important judge, law
teacher and law scholar during a crucial period when American courts struggled

13. Kelo, 545 U.S. 469, 125 S.Ct., at p. 2668.
14. 684 N.W.2d 756 (Mich. 2004).
15. See, generally, Somin 2012 (The Limits of Backlash); Somin 2011 (The Judicial Reaction to Kelo); Somin

2011 (Let There Be Blight), discussed supra note 1.
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to define the relationship between the state and the individual in the second half of the
19th century.16 Born in New York in 1824, Cooley first studied law in 1842 under the
tutelage of Theron Strong, a lawyer who had just completed a term in the United Sta-
tes Congress as a representative of New York. In 1843, Cooley moved to Michigan
where he continued his legal studies for two more years. He was admitted to the
Michigan bar in 1846, just 9 years after Michigan was admitted to the Union.17

Cooley’s legal career accelerated quickly once he became a member of the Michigan
bar. He compiled and published statutes and became an early reporter of Michigan
Supreme Court decisions.18 Before the outbreak of the Civil War, Cooley moved to
AnnArbor where hewas one of the founding professors of the University ofMichigan
Law School, on whose faculty he served until 1885 andwhere he served as Dean from
1871 to 1883.19 In 1865, just before the conclusion of the Civil War, Cooley was elected
to the Michigan Supreme Court, one of the most highly regarded appellate courts in
theUnited States at the time, and served on that court for the next 20 years, including a
period as its Chief Justice.20 Cooley’s politics mirrored those of other idealistic men of
his era with humble origins, who identified with the interests of small farmers and the
working poor. Though he began his career as a Democrat, he helped found the Free
Soil party in Michigan in the 1850s. In 1856, following Abraham Lincoln, whom he
revered, Cooley joined the Republican Party and became a supporter of both eman-
cipation and preservation of the Union.21

In the beginning of his judicial career, Cooley was not a proponent of laissez-fair con-
stitutionalism, even though he later became associated with this school of constitu-
tional thought.22 Rather, just like Stephen J. Field and Christopher G. Tiedeman,
Cooley began his legal career as a supporter of “the Jacksonian political ideals of lib-
erty and equality, not the economic ideal of unregulated markets”.23 Cooley feared
growing concentrations of wealth and worried about the potentially undemocratic

16. See, generally, P.D. Carrington, ‘Law as “the Common Thoughts ofMen”: The LawTeaching and Judging of
Thomas McIntyre Cooley’, Stan. L. Rev., Vol. 49, No. 3, 1997, pp. 495-546; P.D. Carrington, ‘The Constitu-
tional Law Scholarship of Thomas McIntyre Cooley’, Am. J. Legal Hist., Vol. 41, No. 3, 1997, pp. 368-399.

17. Id. (Carrington 1997, Common Thoughts of Man), at p. 517.
18. Id., at p. 518.
19. For details on Cooley’s impact as a law teacher and founder of the University of Michigan Law School

and how the law school he built differed from Langdell’s emergingmodel of legal education at Harvard
Law School, see, generally, id., at pp. 496-520.

20. Id., at p. 496.
21. Id., at p. 518.
22. G.S. Alexander, Commodity and Propriety, 1st edn., University of Chicago Press, Chicago, 1997, p. 249;

J.W. Ely, ‘Thomas Cooley, “Public Use”, and New Directions in Takings Jurisprudence’, Mich. St. L.
Rev., Vol. 2004, No. 4, pp. 849-850.

23. Id. (Alexander 1997), at p. 249. See also, id. (Thomas Cooley, ‘Public Use’, andNewDirections in Takings
Jurisprudence), at p. 850.
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impact of ‘class legislation’. As Alexander notes, Cooley “argued not simply that gov-
ernment should avoid redistributing property from the rich to the poor but should not
favor any class, rich over poor any more than poor over rich”.24 In Cooley’s egalitar-
ian vision of society, class should not influence the government’s allocation of benefits
and burdens at all. Instead, as Cooley himself put it, “[e]quality of rights, privileges,
and capacities unquestionably should be the aim of the law”.25 One contemporary
legal historian has claimed that, far from being a ‘social Darwinist’, Cooley was actu-
ally ‘among the first American Progressives’ or, alternatively a ‘communitarian’ or
‘Burkean’ conservative.26

Although Cooley authored several well-regarded academic treatises, his most impor-
tant scholarly work was undoubtedly Constitutional Limitations Which Rest upon the
Legislative Power of the States of the American Union. First published in 1868, Constitu-
tional Limitations analyzed state constitutions and state lawmaking power.With its six
editions, the last of which was published in 1890, Constitutional Limitations became the
most widely circulated, best-selling and most frequently cited book on American law
in the second half of the 19th century.27

Cooley’s other crucial texts on ‘public use’ from this period were majority opinions he
authored for the Michigan Supreme Court in 1870 and 1877. In the first, People Ex Rel.
Detroit and Howell Railroad Co. v. Township of Salem,28 the court invalidated a statute
that would have allowed several Michigan townships to pledge 5% of their local
property tax revenue to secure bonds that were to have been sold to fund the construc-
tion of a railroad line from Detroit through the townships by a private railroad com-
pany. Writing for the majority in Salem, Cooley found the statute unconstitutional
because it imposed a tax for a private, not a public, purpose, even though the railroad
project would likely have produced incidental public benefits.29

In the second case, Ryerson v. Brown,30 the court invalided a statute authorizing pri-
vate mill owners to dam the flow of water in rivers and streams and obtain the right to

24. Id. (Alexander 1997), at pp. 258-259.
25. T.M. Cooley, Treatise on the Constitutional Limitations Which Rest Upon the Legislative Power of the United

States of the American Union, 4th edn., Little Brown & Co., Boston, MA, 1878, p. 493.
26. Carrington 1997, ‘Constitutional Law Scholarship’, supra note 16, p. 370; Carrington 1997, ‘Common

Thoughts of Man’, supra note 16, p. 530.
27. Alexander 1997, supra note 22, p. 259 (citing A. Jones, ‘Thomas Cooley and Laissez-Faire Constitution-

alism: A Reconsideration,’ J. Am. Hist., Vol. 54, 1967, p. 757. See also Carrington 1997, ‘Constitutional
Law Scholarship’, pp. 372-373 (attesting to the widespread popularity and regard for Cooley’s ‘Consti-
tutional Limitations’ including appreciation by Oliver Wendell Holmes).

28. 20 Mich. 452 (1870).
29. Salem, 20 Mich., at pp. 477-478 (emphasis in original).
30. 35 Mich. 333 (1877).
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flow water on the land of upstream neighbors by paying these neighbors damages
determined by appointed commissioners.31 Although earlier Mill Acts had been
upheld frequently in the first half of the 19th century as state governments sought
to encourage industrial development,32 and although the United States Supreme
Court itself evaded a constitutional determination of the propriety of Mill Acts by
classifying them as mere property regulation “whose constitutionality could be sus-
tained without an explicit response to the public use limitation”,33 Cooley held that
Michigan’s ownpost-CivilWarMill Act amounted to an unconstitutional taking of prop-
erty for a private use.34 Cooley’s reasoning in Ryerson is particularly important because it
represents one of the few 19th-century judicial decisions invalidating a Mill Act.

Two basic principles emerge from Cooley’s decisions and academic writing in this
period. The first concerns the argument that the public use requirement for eminent
domain should be construed liberally because the public purpose requirement for the
government’s power to tax is also construed liberally. For Cooley, the requirements
regarding the public ends for both of these exercises of governmental power should
not necessarily be equivalent. Although both eminent domain and taxation require an
infringement of an individual’s private property – whether in the form of income,
land or some other intangible wealth – Cooley rejected the notion that a public pur-
pose sufficient to justify the exercise of one of these powers was necessarily sufficient
to justify the other. Cooley resisted this conflation of the tax and expropriation power
most clearly in this passage from his opinion in Salem:

Reasoning by analogy from one of the sovereign powers of government to another, is
exceedingly liable to deceive and mislead. An object may be public in one sense and for
one purpose, when in a general sense and for other purposes, it would be idle and mislead-
ing to apply the same term. All governmental powers exist for public purposes, but they are
not necessarily to be exercised under the same conditions of public interest.35

Curiously in Salem, Cooley asserted that the public purpose necessary to sustain an
exercise of the eminent domain power should be more liberally construed than a public
purpose alleged to support an exercise of the taxing power because the former resulted
in ‘forced sale for a reasonable compensation paid’ while the latter produced ‘a forced
exactionwithout any pecuniary return’.36 In time, as the state’s taxing power expanded,
the degree of scrutiny applied to assertions of public purpose to support the taxing

31. Ryerson, 35 Mich., at p. 334.
32. See, generally, R.A. Epstein, Takings: Private Property and the Power of Eminent Domain, 1st edn., Harvard

University Press, Cambridge, MA, 1985, pp. 170-176.
33. Id., at p. 171 (discussing Head v. Amoskeag Mfg. Co., 113 U.S. 9. (1885)).
34. Ryerson, 34 Mich., at pp. 334-342.
35. Salem, 20 Mich., at pp. 477-478.
36. Ryerson, 35 Mich., at p. 339. See also Salem, 20 Mich., at pp. 478-479.
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power and the eminent domain power inverted, with Michigan courts eventually con-
struing the public purpose requirement for eminent domainmore narrowly than for the
taxing power.37What remains crucial, though, is Cooley’s disaggregation of public pur-
pose analysis, his insistence that each distinctive formof governmental intrusion on pri-
vate property rights deserved a specialized, contextual evaluation of the fit between the
alleged public end served and the means used to achieve that end.

Cooley’s second key principle concerning eminent domain focused specifically on
post-condemnation third-party transfers. Although he recognized that state and local
governments could, in certain cases, use the expropriation power to take property
from one private person and transfer it to another private person, Cooley asserted that
third-party transfers were constitutionally permissible only in a few narrow circum-
stances – specifically when the third-party transferee would be a common carrier or
some other private entity that would be subject to some form of government control to
guarantee that the public would receive some direct benefit from or direct access to the
activity made possible by the expropriation and third-party transfer. For Cooley, inci-
dental public benefitswould never be sufficient to justify expropriation benefiting a pri-
vate party. Put differently, Cooley took the position that expropriation followed by a
third-party transfer should only be permitted when the accomplishment of a public
purpose is otherwise impossible or highly impracticable.

Cooley’s opinion in Ryerson reveals the degree to which he had come to distrust rati-
onalizations of expropriation that provided a mixture of public and private benefits.
Indeed, in a striking passage, Cooley pointed out that a local water mill which would
benefit from a de facto expropriation of the common law right of an upstream neighbor
to be free from flooding could profit handsomely in the international market without
providing any significant benefit to the local economy:

Whether the use to which the machinery is to be put which is to be operated by the power
can be declared a public use, is the question that remains to be considered. If the act were
limited in scope to manufacturers which are of local necessity, as gristmills are in a new
country not yet penetrated by railroads, the question would be somewhat different from
what it is now. But even in such a case, it would be essential that the statute should require
the use to be public in fact; in other words that it should contain provision entitling the pub-
lic to accommodation. A flouring mill in this state may grind exclusively the wheat of Wis-
consin, and sell the product exclusively to Europe; and it is manifest that in such a case the
proprietor can have no valid claim to the interposition of the law to compel his neighbor to
sell a business site to him, any more than could the manufacturer of shoes or the retailer of
groceries. Indeed, the last named would have far higher claims, for they would subserve

37. Poletown Neighborhood Council v. City of Detroit, 394 N.W.2d 455, at p. 474 (J. Ryan dissenting).
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actual needs, while the former would at most only incidentally benefit the locality by fur-
nishing and adding to the local trade.38

This passage reveals Cooley’s Jacksonian fear that powerful commercial forces could
easily capture the reigns of the eminent domain power and use it to improve their
own economic interests without providing any material benefit to local constituen-
cies. As Greg Alexander has observed, Cooley worried that the eminent domain
power, like other forms of governmental power, could be wielded to achieve the ends
of class legislation – legislation that benefited the powerful at the expense of the weak.

Cooley’s narrow interpretation of the public use requirement for eminent domain in
the context of proposed third-party transfers also surfaces inConstitutional Limitations,
particularly the Fifth Edition, published in 1883, which was often cited by Michigan
courts in the 20th century. By this point, Cooley had acquired a sufficiently long view
of his own work on the Michigan Supreme Court and the work of other American
courts to distill a more generalized theory of public use limitations on eminent
domain. First, Cooley noted the general consensus that a legislature could not “take
the property of one individual and pass it over to another without reference to some
use to which it is to be applied for the public benefit”.39 At the same time, Cooley
doubted that either direct takings under the eminent domain power or indirect tak-
ings under other provisions of law could be justified ‘on vague grounds of public
benefit’ that would result from the ‘profitable use’ to which a post-expropriation
transferee may devote the expropriated property.40 Although he admitted “[w]e find
ourselves somewhat at sea…when we undertake to define, in light of the judicial deci-
sions, what constitutes a public use”, Cooley clearly disapproved of the carte blanche
deference to legislative determinations of public benefit that Kent had recommended
in his commentaries earlier in the 19th century and that had been used to authorize the
effective condemnation of lands for mill sites under the earlier Mill Acts.41

Cooley also emphatically rejected the contention that increasing land values, intensi-
fying economic activities occurring on land or generalized economic development
could ever be a sufficient justification for taking private property. As he explained:

It may be for the public benefit that all the wild lands of the State be improved and culti-
vated, all the low lands drained, all the unsightly places beautified, all dilapidated buildings
replaced by new; because all of these things tend to give an aspect of beauty, thrift and

38. Ryerson, 35 Mich. at p. 338.
39. T.M. Cooley, Treatise on the Constitutional Limitations Which Rest Upon the Legislative Power of the United

States of the American Union, 5th edn., Little Brown & Co., Boston, MA, 1883, p. 657.
40. Id., at p. 659.
41. Id., at p. 659 (emphasis added).
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comfort to the country, and thereby to invite settlement, increase the value of lands, and
gratify the public taste; but the common law has never sanctioned an appropriation of prop-
erty based upon these considerations alone; and some further element must therefore be
involved before the appropriation can be sanctioned by our constitution.42

For Cooley, the elusive ‘further element’ that could justify an expropriation and third-
party transfer arose in only two situations: (1) when ‘the government is supplying its
own needs’, by which he meant direct ‘possession, occupation, and enjoyment of the
land by the public at large, or by public agencies’;43 and (2) when the government is

furnishing facilities for its citizens in regard to those matters of public necessity, conve-
nience, or welfare, which on account of their peculiar character and difficulty – perhaps
impossibility – ofmaking provision for them otherwise, it is alike proper, useful and needful
for the government to provide.44

By this latter category, Cooleymeant simply common highways and common carriers
and perhaps appropriations under the early Mill Acts, when power generation was
more or less solely dependent on water power, but not Mill Acts enacted in the 1860s
or later when power generation was increasingly diversified as a result of the
steam power revolution.45 In short, this ‘further element’ was, as Cooley explained
in Salem, “the necessity of accomplishing some public good which is otherwise
impracticable”.46

But here it is worth noting Cooley’s unease even with regard to common carrier
expropriations. Even though railroads were often characterized as a ‘species of public
highway’, Cooley pointed out that, once established and operating, railroads did not
actually function like public highways:

They are not, when in private hands, the people’s highways; but they are private property,
whose owners make it their business to transport persons and merchandise in their own
carriages, over their own land, and for such pecuniary compensation asmay be stipulated.47

In sum, Cooley’s constitutional decision making and commentary expressed a deep
skepticism of the legitimacy of governmental expropriation designed to aid private
economic actors, even those who provided services directly available to the public.

42. Id., at p. 660.
43. Id., at p. 659.
44. Id., at p. 660.
45. Id., at pp. 660-667.
46. Salem, 20 Mich., at p. 481.
47. Salem, 20 Mich., at p. 478.
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As we will see, this skepticism about expropriation and third-party transfers resurfa-
ced powerfully in Michigan’s two famous late 20th-century eminent domain cases.

4.3.2 Poletown: General Motors and Justice James L. Ryan

It is difficult to understate the importance of the Michigan Supreme Court’s decision
in Poletown Neighborhood Council v. City of Detroit48 to the development of American
eminent domain jurisprudence. The controversy crystallized formany American law-
yers at least the potential for abuse that condemnations of private property in the
name of economic development could inflict on economically disadvantaged, polit-
ically weak communities. At a more formal level, though, the dueling opinions in
the case – the mild, conclusory per curium majority opinion upholding the city’s con-
demnation of 465 acres (145 within the City of Detroit and the remainder within the
adjoining City of Hamtramck) at the behest of General Motors Corporation so that it
could build a new automobile manufacturing facility and supposedly save over 6,000
jobs, and the dissenting opinions of Justice John Warner Fitzgerald and James L.
Ryan – all cast themselves in the shadows of Cooley’s public use jurisprudence. In
the end, it was Justice Ryan’s powerful evocation of Cooley in his dissent that set
the stage for the Michigan Supreme Court’s eventual return to a restrictive interpre-
tation of the public use requirement 23 years later and helped set the stage for the con-
troversy surrounding the United States Supreme Court’s opinion in Kelo.

The per curium majority opinion in Poletown is primarily noteworthy because of its
thin analysis. It ignores the human and social costs of the condemnation it sanctioned.
It assumes, without any significant explanation, that (1) the concepts of public use and
public purpose are generally synonymous; (2) the concept of public benefit, which the
court used to encapsulate both public use and public purpose, is ‘protean’ and can
evolve dynamically with the changing conditions of society; and (3) the fundamental
problem in a case involving a proposed post-condemnation third-party transfer is
simply one of line drawing – determining whether the ‘primary benefit’ of the pro-
posed condemnation and transfer will be a public or a private one.49

The majority opinion also sent mixed signals about the appropriate level of judicial
scrutiny to apply in these kinds of cases. On one hand, the majority evoked Justice
Douglas’ practically blind judicial deference to legislative discretion in Berman v. Par-
ker,50 but, on the other hand, after announcing its conclusion that the proposed con-
demnation in Poletown served a public purpose of “alleviating unemployment and

48. 304 N.W.2d 455 (Mich. 1981).
49. Poletown, 304 N.W.2d, at pp. 457-458.
50. Id., at p. 459 (“When a legislature speaks, the public interest has been declared in terms ‘well-nigh con-

clusive’” (quoting Berman v. Parker, 348 U.S. 26, at p. 32 (1954)).
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revitalizing the economic base of the community” and that the benefit to General
Motors was ‘merely incidental’, it suggested that a court must use a form of height-
ened scrutiny whenever ‘specific and identifiable private interests’ are advanced by a
condemnation.51 After stating this test, though, the court simply declared in conclu-
sory fashion that the purported public benefit for the people of Michigan had been
demonstrated.

Finally, aware of Cooley’s importance to constitutional legitimacy in Michigan, the
per curium opinion in Poletown cited Cooley’s opinion in Salem for the proposition that

the most important consideration in the case of eminent domain is the necessity of accom-
plishing some public good which is otherwise impracticable … the law does not so much
regard the means as the need.52

The per curium opinion, however, failed to note that the court in Salem actually rejec-
ted a broad interpretation of public use to justify the pledge of tax revenues to collat-
eralize the private railroad construction project, just as it failed to acknowledge
Cooley’s general view that third-party transfers were rarely ever a justifiable acces-
sory to the power of eminent domain.

Dissenting in Poletown, Justice John Warner Fitzgerald was far more skeptical of eco-
nomic development takings. Citing Salem, Fitzgerald first noted that determination of
whether a particular condemnation serves a public or private use is ‘always one of
law’ and that legislative judgments about public use should never be ‘conclusive’
or else “citizens could be subjected to the most outrageous confiscation of property
for the benefit of other private interests without redress”.53 Evoking Cooley’s refusal
to conflate the public use requirements for eminent domain and taxation, Fitzgerald
observed that the risk of abuse is actually greater with regard to exercise of the emi-
nent domain power than it is with taxation because the former “places the burden of
aiding industry on the fewwho are likely to have limited power to protect themselves
from the excesses of legislative enthusiasm for the promotion of industry”.54 Fitzger-
ald also noted that the only instances in which post-condemnation transfers to private
parties had been sanctioned were in so called ‘slum clearance’ cases where the pri-
mary public purpose served is the ‘elimination of existing blight’ and that in these
instances post-condemnation transfers to third parties constitute only incidental

51. Id., at pp. 459-460. Under this heightened scrutiny test, a court must determine whether the claimed
public interest is the ‘predominant interest being advanced’ and whether that interest is ‘clear and sig-
nificant’ or merely ‘speculative and marginal’.

52. Id., at p. 459 (quoting People ex rel Detroit & Howell R. Co. v. Salem Twp. Bd., 20 Mich. 452, at pp. 480-481
(1870)).

53. Id., at pp. 461-462.
54. Id., at p. 463.
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benefits.55 Finally, Fitzgerald offered up an apocalyptic specter of unlimited economic
development takings under the majority’s rationale, a specter that Justice O’Conner
would evoke decades later in Kelo:

Now that we have authorized local legislative bodies to decide that a different commercial
or industrial use of property will produce greater public benefits than its present use, no
homeowner’s, merchant’s, or manufacturer’s property, however, productive or valuable
to its owner, is immune from condemnation for the benefit of other private interests that
will put it to a ‘higher’ use.56

For all the force of Justice Fitzgerald’s dissent, Justice Ryan’s dissenting opinion,
which was not released until several weeks after the majority opinion in Poletown,
is more remarkable still. Simply put, it is a striking example of contextualized reason-
ing and a thoughtful exegesis of Cooley’s 19th century writings that laid the doctrinal
framework for the eventual cabining of economic development takings by the Mich-
igan Supreme Court in County of Wayne v. Hathcock.

Ryan’s dissent draws its power from several sources. First, Ryan was absolutely can-
did about the severity of the economic crisis affecting the City of Detroit in the early
1980s and acknowledged the almost irresistible economic and political pressure that
General Motors could bring to bear on the city’s political leadership. He scoured the
record of the trial court to show not only Mayor Coleman Young’s willingness to
cooperate with General Motor’s every whim and desire but also the harsh economic
terms that General Motors was able to extract from the city.57 Unlike the majority
opinion, Ryan also humanized the property owner plaintiffs in the case – “the gen-
erally elderly, mostly retired and largely Polish-American residents of the neighbor-
hood”58 – and repeatedly drew attention to their vulnerable political and economic
status. For Ryan, the city’s action would not simply require an involuntary transfer
of relatively fungible property but would result in

55. Id., at p. 462 (citing In re Slum Clearance, 50 N.W.2d 340 (Mich. 1951); Ellis v. City of Grand Rapids, 257 F.
Supp. 564 (W.D. Mich. 1966)).

56. Id., at p. 464. See also Kelo v. City of New London, 545 U.S. 469, 125 S.Ct. 2655, at p. 2676 (2005) (J. O’Conner
dissenting) (“The specter of condemnation hangs over all property. Nothing is to prevent the State from
replacing anyMotel 6with a Ritz-Carlton, any homewith a shoppingmall, or any farmwith a factory”).

57. Id., at pp. 465-469. Ryan was careful to note that the total costs Detroit was forced to absorb to complete
the condemnations and ready the site for General Motor’s occupancy amounted to more than $200 mil-
lion, but that the city was only scheduled to receive $8 million from General Motors as the purchase
price for the land. Id., at p. 469. What is more, General Motors was able to extract an additional twelve
years of property tax abatements from the City. Id., at p. 470. In the long run, the City claimed that it
might realize more than $15 million in new property taxes at some point in the future. Id., at p. 467.

58. Id., at p. 470.
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sweeping away a tightly-knit residential enclave of first and second-generation Americans,
for many of whom their home was their single most valuable and cherished asset and their
stable ethnic neighborhood the unchanging symbol of the security and quality of their
lives.59

After his detailed, humanizing restatement of the facts, Ryan’s analysis of the funda-
mental issue in the case (“the right of government to expropriate property from those
who do not wish to sell for the use and benefit of a strictly private corporation”60)
divided into three main branches. First, Ryan resuscitated Cooley’s insistence that
the ‘public purpose’ requirement for the exercise of the government’s power to tax
and spend and the ‘public use’ requirement for eminent domain were two distinct
concepts and that a liberal construction of the former did not necessarily justify a lib-
eral construction of the latter. Quoting extensively from Salem and Ryerson, Ryan
argued that the majority’s failure to maintain a clear distinction between the two con-
cepts was a clear error,61 whereas Cooley had beenwise to untangle the concepts. Fur-
ther, Cooley’s greater solicitude for the exercise of eminent domain in Salem and
Ryerson could be explained by (1) the generally more skeptical view of taxation in
the 19th century and (2) the fact that the private corporations that were the beneficia-
ries of governmental power in both cases were ‘engaged in the establishment of
instrumentalities of commerce’, a special category of private actors who could legit-
imately benefit from eminent domain under certain conditions.62 By the time of Pole-
town, Ryan observed, it was reasonable to restrict the eminent domain power more
narrowly than the taxation power, especially when eminent domain was being
employed to aid private corporations for purposes unrelated to the development
of avenues of commerce.63 Ryan justified this narrow conception of public use for emi-
nent domain by pointing to the loss experienced by the property owner:

It is one thing to disagree with the purpose for which one’s taxes are spent; it is quite another
to be compelled to give up one’s land and be required, as in this case, to leavewhatmaywell
be a lifelong home and community.64

The second branch of Ryan’s dissent presciently introduced the themes of federalism
and localism that Justice John Paul Stevens has recently evoked in his post-Kelo writ-
ings. Ryan pointed out that the majority’s reliance on Berman v. Parker and other cases
purportedly standing for the proposition that courts must show great deference to
legislative determinations regarding public use was misplaced. In particular, Ryan

59. Id., at p. 470.
60. Id., at p. 471.
61. Id., at pp. 472-474.
62. Id., at p. 474.
63. Id., at p. 474.
64. Id., at p. 474.
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called the majority’s reliance on Berman ‘disingenuous’ because there the Court only
insisted upon “minimal judicial review of acts of Congress by federal courts with
respect to application of the Fifth Amendment taking clause, which per se applies only
to the federal government”.65 Although he assumed (just as Justice Stevens mistak-
enly did in Kelo) that the takings clause is incorporated into the Fourteenth Amend-
ment due process clause and applies to the states, Ryan noted that other federal court
decisions showing deference in questions of public usewere actually deferring to state
court interpretations of state law on the scope of public use.66 For Ryan, none of these
authorities mandated that a Michigan court interpreting the Michigan Constitution
should defer to a Michigan legislative determination of public use.

The third branch of Ryan’s analysis consisted of a review of the traditional rationales
for post-condemnation transfers of expropriated property to private corporations
engaged in “instrumentalities of commerce”.67 While his reasoning may not appear
particularly novel today, what is important is Ryan’s appeal to Cooley and his 19th

century colleagues on the Michigan Supreme Court to illuminate the narrow reasons
such expropriations may be warranted. Ryan also acknowledged several ‘slum clear-
ance’ cases that had been decided in Michigan but was careful to cabin their holdings
as standing only for the proposition that in those cases “clearance in and of itself is a
public use” because the object in those cases was “not to convey land to a private cor-
poration as it is in this case, but to erase blight, danger, and disease”.68

Building on his recognition of the instrumentalities of commerce exception, Ryan
moved on to consider whether the reasons justifying this exception might justify
another exception to the general prohibition against third-party transfers to private
corporations – and specifically one that would justify the proposed condemnation
by Detroit for General Motors. Reviewing all of the jurisprudence described above,
Ryan distilled three common elements that justify the use of eminent domain to ben-
efit a private corporation.

First, under the heading of ‘Public Necessity of the Extreme Sort Otherwise Imprac-
ticable: The Indispensability of Collective Action’, Ryan explained that corporations
engaged in instrumentalities of commerce were entitled to benefit from eminent
domain because their “very existence depends on the use of land that can be assem-

65. Id., at p. 475 (emphasis in original).
66. Id., at p. 475 (citing Rindge v. Los Angeles County, 262 U.S. 700, at pp. 705-706 (1923)).
67. Id., at pp. 476-477.
68. Id., at p. 477 (emphasis in original) (discussing In re Slum Clearance, 50 N.W.2d 340 (Mich. 1951); General

Development Corp. v. City of Detroit, 33 N.W.2d 919 (Mich. 1948); In re Jeffries Homes Housing Project, 11 N.
W.2d 272 (Mich. 1943); In re Brewster Street Housing Site 289 N.W. 493 (Mich. 1939)).
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bled only by the coordination central government alone is capable of achieving”.69

General Motors did not fit into this category because it could certainly assemble a
sufficiently sized tract of land somewhere to construct a new manufacturing facility.
The fact that it could not find a sufficiently large tract of land within the boundaries
of Detroit, Ryan noted, did not justify the city’s use of eminent domain in Poletown.70

Second, Ryan observed that in most cases governed by the instrumentalities of
commerce exception, the private corporation is subject to some form of government
regulation or control to guarantee that the public will have ‘fair access to use’ as long
as the expropriated property remains in the hands of the expropriation beneficiary.71

Again, the proposed condemnation in Poletown failed to meet this test, according to
Ryan, because the use of the condemned land byGeneralMotorswould not be subject
to any public oversight or control after the post-condemnation transfers took place.
Indeed, sounding Cooley’s populist themes, Ryan noted that the only persons Gen-
eral Motors would be accountable to would be its stockholders.72

The third element common to both the instrumentality of commerce exception and the
slum clearance cases was, according to Ryan, that the choice of land condemned is gen-
erallymadewithout regard to the private interests of a benefited corporation but based
upon ‘Facts of Independent Public Significance’; i.e. the selected land is condemned
because the railroad or canal company must acquire relatively straight parcels linking
population centers and must take account of natural phenomena such as rivers and
mountains, or, in the case of slum clearance, when the condemnation must focus on
the actual location of blight.73 Once again, Detroit’s condemnation of Poletown failed
this test inRyan’s eyes because the sitewas determined solely to satisfyGeneralMotor’s
private interests, not because of any inherent and independent facts.74

In conclusion, Ryan identified an even more fundamental principle underlying all of
Michigan’s jurisprudence interpreting its taking clause:

[t]he right to own and occupy land will not be subordinated to private corporate interests
unless the use of the land condemned by or for the corporation is invested with public attri-
butes sufficient to fairly deem the corporate activity governmental.75

69. Id., at p. 478.
70. Id., at p. 478.
71. Id., at p. 479.
72. Id., at p. 480.
73. Id., at p. 480.
74. Id., No doubt, supporters of Detroit’s action in Poletownwould note that the location of the expropriation

did have independent significance if the zone of available landwas limited to the jurisdictional boundaries
of Detroit and excluded suburban sites or sites in other states withmore favorable regulatory environments.

75. Id., at p. 481.
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It appears that Ryan saw economic development expropriation primarily as an occa-
sion for corporate rent seeking. He saw condemnees in these cases primarily as help-
less victims of powerful corporate interests who could easily capture the eminent
domain power of local municipal development corporations for their own private
gain. In a word, economic development expropriations threatened to turn a healthy
democratic political system upside down:

Eminent domain is an attribute of sovereignty. When individuals are forced to suffer great
social dislocation to permit private corporations to construct plants where they deem it most
profitable, one is left to wonder who the sovereign is.76

In his Poletown dissent, then, Justice Ryan powerfully echoed Thomas Cooley’s
‘underlying fear’, as described by James Ely, that “eminent domain, unless confined,
would become a tool for the powerful and politically well-connected to promote their
interests, to the detriment of individuals with little political clout”.77

4.3.3 Hathcock: Resurrecting Cooley and Ryan

In 2004, the Michigan Supreme Court was confronted with another classic economic
development expropriation controversy. InWayne County v. Hathcock,78 the local gov-
ernment’s involvement in economic development activities evolved out of a $2 billion
construction program to build a new terminal and runway at Detroit’s Metropolitan
Airport. Concerned that neighboring land owners would be harmed by increased avi-
ation noise and aided by a federal noise abatement grant, Wayne County officials
began purchasing neighboring properties through voluntary sales. During this pro-
cess, local officials decided it would be a good idea to construct a large business
and technology park with a conference center adjacent to the airport. The ‘Pinnacle
Project’, as it came to be known, encompassed 1300 acres and aimed to create thou-
sands of jobs and hundreds of millions of dollars in tax revenue for the county over its
lifetime.79

Eventually 1000 of the necessary 1300 acres were acquired voluntarily by the county.
After resolutions paving the way for expropriation were readied and appraisals con-
ducted, 27 more property owners acceded to the county’s wishes and sold their par-
cels. Now only 19 additional parcels, whose owners refused to sell to the county,
remained. Finally, in 2001, the county filed condemnation actions to acquire these
remaining parcels. The affected property owners then filed motions to review the
necessity of the proposed condemnations. The trial court and intermediate court of

76. Id.
77. Ely 2004, supra note 22, p. 850.
78. 684 N.W.2d 765 (Mich. 2004).
79. Hathcock, 684 N.W.2d, at pp. 770-771.
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appeal affirmed the county’s finding that the condemnations were authorized by the
relevant Michigan condemnation statute (MCL 213.23). Further, the lower courts
found that the county did not abuse its discretion in exercising its eminent domain
power and, moreover, concluded that the Pinnacle Project served a ‘public purpose’
as defined by Poletown. The Michigan Supreme Court, however, reversed, holding
that the proposed condemnation violated the ‘public use’ clause of Michigan’s Con-
stitution and overruled Poletown both prospectively and retroactively.80

Interestingly, a substantial part of Justice Robert Young’s majority opinion for the
Michigan Supreme Court in Hathcock actually upheld the lower courts’ determina-
tions that the county possessed the power of eminent domain and that the proposed
condemnations fell within the scope of the Michigan’s condemnation statute because
they advanced the ‘public purpose’ of promoting the transition from an industrial to a
‘technology-driven economy’ andwere in fact ‘necessary’ to achieving that purpose.81

In other words, as a matter of statutory law, the court found that Wayne County’s
actions were reasonable, despite objections by the landowners that the county was
using eminent domainmerely to ‘stockpile’ land for future development without hav-
ing identified specific private purchasers or having determined how all the condem-
ned parcels would be used.82

According to the court, however, the problem with the county’s Pinnacle Project con-
demnations in Hathcock was lack of compliance with the ‘public use’ requirement for
eminent domain under Article 10, Section 2 of the Michigan Constitution. In a dra-
matic change of course, the court in Hathcock completely resuscitated Thomas Coo-
ley’s late 19th-century constitutional jurisprudence and Justice Ryan’s dissent in
Poletown. The constitutional core of the Hathcock decision re-established that there
are only the three instances in which a condemning authority can transfer property
post-condemnation to a private person: (1) when the condemned property is trans-
ferred to a private entity involved in ‘public necessity of the extreme sort otherwise
impracticable’, i.e. railroads, gas lines, highways, and other such ‘instrumentalities of
commerce’;83 (2) when the private entity enriched by the condemnation ‘remains
accountable to the public in its use of that property’;84 or (3) when the condemned
land is selected based on ‘facts of independent public significance’, and not merely
to satisfy the ‘interests of the private entity to which the property is eventually trans-
ferred’.85 Not surprisingly, given the majority’s loyalty to Cooley and Justice Ryan’s
anti-corporatist vision of public use, the court found that the Pinnacle Project

80. Id., at pp. 770-772, 787-788.
81. Id., at p. 776. See, generally, id., at pp. 773-778.
82. Id., at pp. 776-777.
83. Id., at p. 781 (quoting Poletown, 304 N.W. 2d 455 (J. Ryan dissenting)).
84. Id., at p. 782.
85. Id., at p. 783.
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condemnations failed to qualify under any of these pre-Poletown exceptions.86 The
majority in Hathcock devoted the remainder of its opinion to a detailed rebuttal of
the reasoning in Poletown based on a careful reading of Cooley and Ryan’s Poletown
dissent,87 and to its determination to overrule Poletown retroactively despite the like-
lihood that Wayne County officials relied on that precedent in planning the Pinnacle
Project.88

Although it is true that theHathcock decision is only binding precedent inMichigan for
purposes of interpretation of the Michigan Constitution, one should not underesti-
mate its importance. Rendered on July 30, 2004, just 1 year before the United States
Court’s decision in Kelo,Hathcock legitimized a more traditional, less plastic approach
to economic development takings in the United States and attracted the attention of
many commentators.89 In another important decision, the Supreme Court of Ohio
examined the principles set forth in Hathcock favorably in holding that an economic
or financial benefit to a community, standing alone, is insufficient to satisfy the public
use requirement for appropriations under the Ohio Constitution.90 Similarly, the
Supreme Court of Oklahoma also relied on Hathcock in holding that economic devel-
opment alone was not a public use or public purpose sufficient to justify the exercise
of eminent domain under the Oklahoma constitution.91

4.3.4 Distinguishing Hathcock and Constitutional Codification

SinceHathcock, Michigan courts have only been required to apply that decision’s prin-
ciples in a few reported cases. In one decision rendered a year afterHathcock, theMich-
igan Supreme Court held that a municipality’s expropriation of land for the
construction of a public spur road designed to be used primarily by a single private
entity, which had actually contributed funds for the project, still satisfied the ‘public

86. Id., at pp. 783-784.
87. Id., at pp. 784-787.
88. Id., at pp. 787-788. Two justices dissented on this last issue and would have only overruled Poletown

prospectively. See id., at pp. 799-800 (J. Cavanagh & J. Kelley dissenting in part and concurring in part).
89. See A. Mossoff, ‘The Death of Poletown: The Future of Eminent Domain and Urban Development after

County of Wayne v. Hatchcock’,Mich. St. L. Rev., Vol. 2004, No. 4, pp. 837-844; J.E. Krier & C. Serkin, ‘Pub-
lic Ruses’,Mich. St. L. Rev., Vol. 2004, No. 4, pp. 859-875; E. Claeys, ‘Public-Use Limitations and Natural
Property Rights,’ Mich. St. L. Rev., Vol. 2004, No. 4, pp. 877-928; W. Fischel, ‘The Political Economy of
Public Use in Poletown: How Federal Grants Encourage Excessive Use of Eminent Domain,’Mich. St. L.
Rev., Vol. 2004, No. 4, pp. 929-955; L.A. Fennell, ‘Taking Eminent Domain Apart,’Mich. St. L. Rev., Vol.
2004, No. 4, pp. 957-1004; I. Somin, ‘Overcoming Poletown, County of Wayne v. Hathcock, Economic
Development Takings, and the Future of Public Use’, Mich. St. L. Rev., Vol. 2004, No. 4, pp. 1005-
1039; Allan T. Ackerman, ‘The Changing Landscape and Recognition of the Public Use Limitation: Is
Hathcock the Precursor of Kelo?,’ Mich. St. L. Rev., Vol. 2004, No. 4, pp. 1041-1070.

90. Norwood v. Horney, 835 N.E.2d 1115, at pp. 1139 & 1141 (Ohio 2006).
91. Board of County Commissioners of Muskogee County v. Lowery, 136 P.3d 639, at p. 651, n. 20 (Okla. 2006).
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use’ requirement of Article 10, Section 2 of the Michigan Constitution because the
road would be open to public use by any member of the public.92 In other words,
although one private entity would be the primary beneficiary of the project, the prin-
ciples articulated in Hathcock did not bar the expropriation because the condemning
agency would retain ownership and control over the newly constructed road.93

Responding to the public outcry that ensued after the United States Supreme
Court decision in Kelo, Michigan voters approved a constitutional amendment
to codify Hathcock in 2006. The amendment explicitly prohibited economic devel-
opment takings by revising Article 10, Section 2 of the Michigan Constitution to
provide:

‘Public use’ does not include the taking of private property for transfer to a private entity for
the purpose of economic development or enhancement of tax revenues.94

In addition, the same constitutional amendment provided broader compensatory
protection for homes in any condemnation. Specifically, any time that a condemned
property is ‘an individual’s principal residence’, the Michigan Constitution now
requires that the amount of compensation shall not be “less than 125% of that proper-
ty’s fair market value, in addition to any other reimbursement allowed by law”.95 Sev-
eral other states have experimented with similar premium compensation regimes for
homes.96 Yet Michigan’s constitutional amendment is one of the most direct and sim-
ple protections enacted to compensate homeowners for loss of the subjective values
frequently associated with an individual’s personal residence.

92. City of Novi v. Robert Adell Children’s Funded Trust, 701 N.W.2d 144, at p. 151 (Mich. 2005).
93. Id.
94. Mich. Const. Art. X, § 2 (1963, amended 2006)
95. Id.
96. Missouri requires that compensation for condemnation of a primary residence be equal to 125% of fair

market value and 150%of fair market value if the condemned property has been ownedwithin the same
family for fifty or more years. Mo. Ann. Stat. §§ 523.001, 523.039 (2006). Indiana requires compensation
of 125% of fair market value for agricultural land taken, unless the landowner chooses to receive an
equally sized parcel, and 150% of fair market value for primary residences taken. Ind. Code. Ann.
§§ 32-24-4.5-8(1)(A),-8(2) (2006). Iowa allows administrative agencies to offer compensation equal to
130% of condemned property’s fair market value in lieu of relocation expenses plus fair market value.
Iowa Code Ann. § 6B.2b (2006). Connecticut and Rhode Island require municipalities or redevelopment
agencies to pay 125% and 150% of fair market value respectively when they take any property for eco-
nomic development purposes. Conn. Gen. Stat. Ann. § 8-129(a)(2) (2007); R.I. Gen. Laws § 42-64.12-8(a)
(2008). For criticism of these premium compensation approaches, see B.A. Lee, ‘Just Undercompensa-
tion: The Idiosyncratic Premium in Eminent Domain,’ Colum. L. Rev., Vol. 113, No. 3, 2013, pp. 593-
655, at pp. 634-649 (criticizing attempts to rectify under-compensationwith awards of a fixed percentage
above fair market value and advocating for premium compensation in the form of fixed amounts above
fair market value to each resident of a condemned property).
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At the same time, Article X, Section 2 of the Michigan Constitution was also amended
to provide additional safeguards against potentially abusive blight takings, which, as
some scholars have noted, can be used to evade legislative or constitutional restric-
tions on explicit economic development takings.97 While a condemning authority
must generally prove that a taking of private property is for a public use by only a
‘preponderance of the evidence’, Article X, Section 2 now requires that in blight tak-
ings the condemning authority must prove that the private property is taken for a
public use by ‘clear and convincing evidence’.98 In theory, this elevated burden of
proof will provide private property owners with additional judicial protection from
over-reaching blight takings.

. LOUIS IANA

Prior to August 2005, when Hurricane Katrina came ashore and causedmassive dam-
age to NewOrleans andmuch of the United States Gulf Coast, Louisiana’s experience
with the public use requirement for expropriation was not exceptional. Although Kelo
was decided a few months prior to Katrina’s landfall, the Louisiana legislature’s
response to both events was not well coordinated. As the years unfolded, the desire
of local governments to eradicate blighted houses and other structures, promote eco-
nomic development and rebuild critical public infrastructure came into conflict with
the state legislature’s goal of responding to Kelo in a way that would eliminate the
perceived risk of abusive economic development takings. Today, Louisiana’s Consti-
tution reflects an attempt to balance these conflicting interests, but recent judicial deci-
sions show how precarious this balance can be.

4.4.1 The Post-Kelo Constitutional Amendments

The Louisiana story begins, not with Hurricane Katrina, whose physical destruction
and social disruption has been recounted by so many, but with two acts of the Lou-
isiana legislature passed in the summer of 2006 in direct response to the widespread
public dismay over Kelo.99 These two acts amended the Louisiana Constitution in
several important ways. Prior to these amendments, the Louisiana Constitution pla-
ced few restrictions on the kind of purpose that an act of expropriation could serve but

97. See, generally, Somin 2011, ‘Let There Be Blight’, supra note 1.
98. Mich. Const. Art. X, § 2 (1963, amended 2006).
99. 2006 La. Acts 851 (amending La. Const. Art. I, §§ 4(B), 21(A) and adding Art. VI, § 21 (D)); 2006 La. Acts

859 (adding La. Const. Art. I, § 4(H)). For the full text of the relevant parts of the Louisiana Constitution
after the 2006 amendments, see F.S. Alexander, ‘Louisiana Land Reform in the Storm’s Aftermath’, Loy.
L. Rev., Vol. 53, No. 4, 2007, pp. 759-761, apps. A and B. For additional commentary, see S.C. Stone, ‘Two
Tales of One City: Eminent Domain Post-Katrina and a Response to Kelo’, Loy. L. Rev., Vol. 53, No. 1,
2007, pp. 115-155; J. Miller, ‘Saving Private Development: Rescuing Louisiana from its Reaction to Kelo’,
La. L. Rev., Vol. 68, No. 2, 2008, pp. 631-679.
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sought to constrain expropriation primarily by requiring somewhat more generous
compensation than is mandated under the United States Constitution.

Prior to the 2006 amendments, Article 1, Section 4(B) of the Louisiana Constitution pro-
vided two different public interest standards for two distinct kinds of expropriations:

Property shall not be taken or damaged by the state or its political subdivisions except for
public purposes and with just compensation paid to the owner or into court for his benefit.
Property shall not be taken or damaged by any private entity authorized by law to expropri-
ate, except for a public and necessary purpose andwith just compensation paid to the owner.100

As is evident, Louisiana does not employ the ‘public use’ qualification of the United
States Constitution and instead adopts the potentially broader ‘public purposes’ lan-
guage as the limitation for an expropriation conducted either by the state or one
of its political subdivisions. With respect to expropriation by authorized private
entities (e.g. common carriers), however, the Louisiana Constitution adds the addi-
tional limitation that the expropriation be for a ‘public and necessary purpose’.

Although Louisiana had generally not been targeted by property rights advocates as a
state afflicted by widespread ‘eminent domain abuse’,101 courts had occasionally
interpreted the ‘public purposes’ requirement of the state constitution liberally to
allow a municipal development corporation to expropriate private property and
transfer that property to other private persons. In those cases, the courts reasoned that
the post-expropriation transferwas only a secondary effect of the expropriation, while
municipal redevelopment was the primary public purpose.102

100. La. Const. Art. 1 § 4(b) (1974) (emphasis added).
101. SeeMiller 2008, supra note 99, at p. 649, n. 103 (discussing analyses by the Institute for Justice, the plain-

tiffs’ counsel in Kelo, and the Castle Coalition, another property rights advocacy group, which found
that Louisiana was not plagued by so called ‘eminent domain abuse’ prior to Kelo).

102. See Town of Vidalia v. Unopened Succession of Ruffin, 663 So.2d 315, at p. 319 (La. App. 3 Cir. 1995)
(broadly interpreting ‘public purpose’ requirement of Art 4, § 1 of the Louisiana Constitution to permit
expropriation of land for riverfront development project to consist of a river walk, hotel, commercial
and retail space, a marina and boat ramp, even though it would result in use of some of the expropri-
ated property by a private individual or corporation “when such use is merely incidental to the public
use of the property” and when project’s projected ‘stimulation of economic growth’would contribute
to “the general welfare and prosperity of the community”); City of Shreveport v. Chanse Gas Corp., 794
So.2d 962, at p. 972 (La. App. 2 Cir. 2001) (approving expropriation of private property for construction
of convention center and an adjacent hotel, relying on Berman and Midkiff, and reasoning that courts
should not disturb a determination of public necessity if made in ‘good faith’). For a detailed discus-
sion of these decisions, see S.C. Stone, 2007, supra note 99, at pp. 139-141. See also NewOrleans Exhibition
Hall Authority v. Missouri Pacific Railroad Co., 625 So.2d 1070, at pp. 1074-1075 (La. App. 4 Cir. 1993)
(approving expropriation of commercial property for convention center, to be operated by a private,
non-profit corporation, when economic development was cited as purpose for the taking).
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Starting in 1974, when the Louisiana Constitution was substantially amended, the far
more important restraint on expropriations emerged from the Constitution’s require-
ment that an owner be compensated ‘to the full extent of his loss’.103 Louisiana courts
have interpreted this language to mean that condemnees are entitled to recover not
just the fair market value of the condemned property, but also attorney fees, moving
and relocation costs, lost profits, and sometimes even damages for inconvenience.104

In addition, several courts had interpreted this language to mean that the fair market
value of expropriated property should be determined “in light of the highest, best,
and most profitable use to which it may reasonably be put in the future”.105

The 2006 amendments to the Louisiana Constitution, which were inspired by the anti-
Kelo backlash across the United States, changed this landscape dramatically. First,
Article 1, Section 4(B) was specifically amended to prohibit a naked economic devel-
opment expropriation that would involve a post-expropriation third-party transfer to
a private person as sanctioned by the United States Supreme Court in Kelo:

(B)(1) Property shall not be taken or damaged by the state or its political subdivisions except
for public purposes and with just compensation paid to the owner or into the court for his
benefit. Except as specifically authorized by Article VI, Section 21 of this Constitution, prop-
erty shall not be taken or damaged by the state or its political subdivisions: (a) for predominate
use by any private person or entity; or (b) for transfer of ownership to any private person or entity.106

To make the anti-Kelo intent even clearer, this subsection of Article 1 was further
amended to specify that

[n]either economic development, enhancement of tax revenue, or any incidental benefit to
the public shall be considered in determining whether the taking or damaging of property is
for a public purpose.107

Moreover, another amendment spelled out that ‘public purpose’ as used in subpara-
graph 4(B)(1) “shall be limited to the following”:
a. A general right to a definite use of the property.
b. Continuous public ownership of property dedicated to one or more of the follow-

ing objectives and uses.

103. La. Const. Art. 1 § 4 (1974). Prior to its 1974 amendment, the Louisiana Constitution only required that
property owners receive ‘just and adequate compensation’. La. Const. Art. 1 § 4(b) (1921). Courts typ-
ically interpreted this language to mean ‘fair market value’. See e.g. State Dep’t of Highways v. Tripper
Realty Corp., 276 So.2d 315 (La. 1973); State Dep’t of Highways v. Hayward, 150 So.2d 6 (1963).

104. State, DOTD v. Dietrich, 555 So.2d 1355, at p. 1358 (La. 1990); Miller 2008, supra note 99, at p. 648.
105. Exxon Pipeline Co. v. Leblanc, 763 So.2d 128, at p. 133 (La. App. 1 Cir. 2000), abrogated on other grounds,

Exxon Pipeline Co. v. Hill, 788 So.2d 1154 (La. 2001).
106. La. Const. Art. 1 § 4(b)(1) (1974, amended 2006) (emphasis added).
107. La. Const. Art. 1 § 4(b)(3) (1974, amended 2006) (emphasis added).
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c. The removal of a threat to public health or safety caused by the existing use or disuse of the
property.108

Finally, as if all of these changes were insufficient to register the state’s disapproval of
economic development takings, the 2006Amendmentswent one step further. Article 1,
Section 4(H)(1) was amended to impose significant hurdles in the way of almost any
post-condemnation transfer of expropriated property to a new private owner:

(H)(1) Except for leases or operation agreements for port facilities, highways, qualified trans-
portation facilities or airports, the state or its political subdivisions shall not sell or lease property
which has been expropriated and held for not more than thirty years without first offering the prop-
erty to the original owner or his heir, or if there is no heir, to the successor in title to the owner at
the time of the expropriation at the current fair market value, after which the property can only
be transferred by competitive bid open to the general public. After thirty years have passed from
the date the property was expropriated, the state or political subdivision may sell or other-
wise transfer the property as provided by law.109

In effect, this paragraph required that any expropriated property that had not been
held for at least 30 years by the expropriating entity could not be sold or leased to a
designated private person, unless it was first offered back to the original owner (or
the heir or successor) at fair market value. Then, even if the original owner declined
to take advantage of this effective right of first refusal, the property had to be offered
to the public-at-large through an auction, thus thwarting a local government’s ability
to guarantee a developer that it would be able to acquire the expropriated property for
a specific redevelopment project.110

4.4.2 Failed Test Case and Constitutional Revision

Several commentators soon warned that Louisiana’s post-Kelo amendments could
seriously frustrate post-Katrina redevelopment efforts in New Orleans and its envi-
rons, especially for purposes of remediating blighted property.111 Acting on their

108. Id.
109. La. Const. Art. 1 § 4(h) (1974, amended 2006) (emphasis added).
110. It is noteworthy that even though these constitutional amendments were passed almost unanimously

in the Louisiana legislature in the summer of 2006, they were approved more narrowly when they
were placed before the state’s registered voters in a referendum, with only 55% of actual voters
approving Amendment V, the key amendment to Art. 1, Section 4(b) containing the prohibitions
on Kelo-style economic development takings. See Miller 2008, supra note 99, at p. 652.

111. Alexander 2007, supra note 99, at pp. 740-743 (2007); D.A. Marcello, ‘Housing Redevelopment Strat-
egies in the Wake of Katrina and Anti-Kelo Constitutional Amendments: Mapping a Path through the
Landscape of Disaster’, Loy. L. Rev., Vol. 53, No. 4, 2007, pp. 763-838, at pp. 771-789; J.J. Costonis, ‘New
Orleans, Katrina and Kelo: American Cities in the Post-Kelo Era’, Tul. L. Rev., Vol. 83, No. 2, 2008, pp.
395-437, at pp. 420-426.
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advice, the New Orleans Redevelopment Authority (NORA), the city’s leading rede-
velopment agency,112 filed a lawsuit in 2007 to challenge the state’s post-Kelo amend-
ments in the hope that the Louisiana Supreme Court would interpret them narrowly
and allow the expropriation of several blighted lots and their subsequent transfer to a
respected, not-for-profit private developer selected by NORA.

The condemned property in New Orleans Redevelopment Authority v. Burgess113 was
carefully chosen – two vacant lots in the upper Ninth Ward, a neighborhood that
had suffered significant Katrina flooding. The property owners had not paid property
taxes on the lots since 1996. The house that once stood on one of the lots had been
demolished in 1997 because of its dangerous condition. In 2002, an administrative tri-
bunal operated by the city’s Department of Health certified the weed and debris filled
property as blighted and authorized NORA to acquire it pursuant to the applicable
administrative proceeding rules. At the time of the expropriation petition, the total
amount of unpaid taxes, liens, penalties and interest relating to the property was
in excess of $37,000. Relying on a recent appraisal, NORAproposed to pay the owners
(or their estate) $8,500.114 After the expropriation, NORA proposed to transfer the lots
to Habitat for Humanity, a widely respected non-profit builder of affordable homes
for low income households, which in turn promised to build several tidy houses that
would form part of the widely acclaimed Musician’s Village Project.115

The potential benefits to the public and the City of New Orleans were undeniable. A
formerly vacant, weed-infested lot would be transformed, at relatively low cost, into
several well-maintained homes that would anchor a residential neighborhood strug-
gling to stabilize. The potential harm to the property owners appeared to be minimal.
The property owner’s long neglect of the lots –whether intentional or unintentional –
suggests that their economic and subjective interests in the condemned property were
modest, perhaps even non-existent.

Unfortunately, this test case did not produce the clear judicial blessingNORA hoped to
achieve. Although the Louisiana Fourth Circuit Court of Appeal agreed with the trial
court and held that NORA could exercise the power of expropriation to acquire bligh-
ted property with the intent to transfer it to a private party, it declined, on justiciability

112. For details of NORA’s considerable powers to expropriate not just individual blighted parcels but
entire neighborhoods – so-called “community improvement area[s]” – in the name of urban redevel-
opment, see Costonis 2008, supra note 111, at pp. 403-407. For a more critical perspective on the power
of municipal redevelopment corporations to target entire areas with eminent domain, even though
individual parcels within them are not blighted, see G. Lefcoe, ‘After Kelo, Curbing Opportunistic
TIF-Driven Economic Development: Forging Ineffectual Blight Tests, Empowering Property Owners
and School Districts’, Tul. L. Rev., Vol. 83, No. 1, 2008, pp. 45-110.

113. 16 So.3d 569 (La. Ct. App. 4 Cir. 2009).
114. Burgess, 16 So.2d, at pp. 571-574.
115. Id., at pp. 584-585, n. 29.
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grounds, to address the provisions of Article 1, subsection 4(h)(1) granting the original
owner a right of first refusal and requiring a public auction before a post-condemnation
transfer could occur. The court refused to address the applicability of these post-con-
demnation requirements because neither NORA, the condemning authority, nor Hab-
itat for Humanity, the potential transferee, had actually sought court authorization to
transfer the blighted lots in question.116 The Louisiana Supreme Court then refused to
grant writs,117 leaving NORA and its opponents in an ambiguous tie.

In 2010, however, the tie was broken when the Louisiana legislature enacted, and the
state’s voters narrowly approved, another constitutional amendment that expressly
exempted property acquired through blight takings from the onerous right of first
refusal and public auction requirements of Article 1, subsection 4(h)(1).118 So, today,
redevelopment authorities like NORA can expropriate blighted property and freely
transfer it to private third parties.

Despite this prodigious amount of litigation and constitutional revision, eminent
domain has not turned out to be a central tool in the effort to create affordable housing
in the New Orleans region. One reason is that the mixed income housing developers
who took advantage of a federal tax credit program and other special post-Katrina
subsidies found plenty of well situated, and sufficiently large, parcels for housing
redevelopmentwithout having to resort to eminent domain for land assembly. In par-
ticular, the city’s former public housing projects, which the city decided to demolish in
late 2007,119 provided a ready pool of such parcels whose title was already in public
hands. Many other underused and inexpensive parcels were also available through-
out the city for smaller scale, tax credit financed projects.120 A second reason that emi-
nent domain became less important for post-Katrina redevelopment is that NORA,
the city’s lead redevelopment agency, itself acquired thousands of small dispersed
parcels for free from the Louisiana Land Trust, the state entity that acquired proper-
ties directly from homeowners who accepted buy-out offers under the state’s Road
Home Homeowner Assistance Program.121 In short, NORA simply had more than

116. New Orleans Redevelopment Authority v. Burgess, 16 So.3d 569, at pp. 578-585 (La. Ct. App. 4 Cir. 2009).
117. New Orleans Redevelopment Authority v. Burgess, 18 So.3d 66 (La. 2009).
118. La. Acts 2010 No. 1052, amending La. Const. Art. 1, § 4(H)(1).
119. On the history and impact of the decision to demolishNewOrleans’ ‘Big Four’ public housing projects,

see R. Campanella, Bienville’s Dilemma: A Historical Geography of New Orleans, Center for Louisiana
Studies, Lafayette, 2008, pp. 183-185; D. Finger, ‘Public Housing in New Orleans Post Katrina: The
Struggle for Housing as a Human Right’, Black Polit. Econ., Vol. 38, No. 4, 2011, pp. 327-337.

120. See, generally, J.A. Lovett, ‘Tragedy or Triumph in Post-Katrina New Orleans?: Reflections on Posses-
sion, Dispossession, Demographic Change and Affordable Housing’, J. Affordable Housing & Commu-
nity Dev. L., Vol. 23, No. 2, 2015, pp. 289-305.

121. In Orleans Parish, more than 5,000 homeowners accepted one of the RoadHome Program’s two buy-
out options. The Louisiana Land Trust acquired these properties and has begun transferring them to
NORA, which will then be responsible for placing them back into commerce. See<www.noraworks.
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enough land at its disposal and thus had no need to pursue aggressive, large scale
expropriation in the name of economic development.122

Eminent domain did not disappear completely from the New Orleans redevelopment
landscape. The city and the state of Louisiana used it to acquire and then demolish a 26-
block, largely residential andAfricanAmerican neighborhood near downtown tomake
way for a vast medical complex that will feature both a new Veterans Administration
Medical Center (VAMC) and a new Louisiana State University (LSU) Medical School
Hospital.123 Neighborhood activists and historic preservation advocates both protested
against this massively scaled medical center project and urged public officials to either
renovate the city’s historic Charity Hospital building or locate the new medical center
project in another area that already housed a vacant hospital, but the coalition of local,
state, and federal officials who supported the newVA-LSUmedical center proved to be
unstoppable. Curiously, the most important legal precedent to emerge from this rede-
velopment effort did not concern the scope of the ‘public purpose’ requirement for
expropriation, but rather the limits imposed in the amended state constitution on
post-condemnation transfers.

4.4.3 Evading Third-Party Transfer Limits – Feudal Tenures to the Rescue

In March 2010, LSU’s Board of Supervisors filed a petition to expropriate a tract of
land and an office building located on Canal Street near downtown New Orleans.
The stated purpose of the expropriation was to facilitate the construction of the
new VAMC, to be operated by the United States Department of Veterans Affairs
(the VA).124 Prior to the expropriation, LSU, the City of New Orleans and the State
of Louisiana entered into a cooperative endeavor agreement (CEA) to acquire the
property for the VAMC. In September 2011, LSU and the owner of the condemned
property, 2400 Canal Street L.L.C. (2400 Canal), settled all claims and causes of actions
arising out of the expropriation. After the settlement, 2400 Canal claimed to have dis-
covered for the first time that LSU intended to transfer the expropriated property to
the VA.125

org/resources/studies-and-analytics>; click on New Orleans Redevelopment Authority Transition
Report; see section entitled ‘NORA’s Current Programs’.

122. See D. Hammer, ‘Red Tape Holds Up Property Sales’, Times Picayune, March 23, 2012, p. B-1 (recoun-
ting NORA’s travails in acquiring and disposing of its Land Trust properties).

123. For maps of the LSU-VA Medical Center footprint and portraits of some of the lawyers and commu-
nity activists involved in the effort to encourage the state to rebuild the former Charity Hospital rather
than demolish the mid-city neighborhood, see <http://insidethefootprint.blogspot.com>; and
<http://savecharityhospital.com/content/review-plans>.

124. 2400 Canal LLC v. Board of Supervisors of Louisiana State University Agricultural and Mechanical College,
105 So.3d 819, at pp. 821-822 (La. App. 4 Cir. 2012).

125. Id.
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Although the purported post-expropriation transfer did not alter the ostensible pur-
pose supporting the expropriation, 2400 Canal soon filed a lawsuit against LSU, alleg-
ing in particular that the ‘Right of Possession, Use and Occupancy Agreement’ (the
Use Agreement), signed by LSU and the VA a few weeks prior to the filing of LSU’s
expropriation suit, violated Article 1, Section 4(H) of the Louisiana Constitution
because LSU did not offer the expropriated property back to the original owner
at its current fair market value.126 In effect, the suit sought to nullify the Use Agree-
ment on the ground that it actually constituted a lease or a sale of the condemned
property in violation of Article 1, § 4(H).

To be sure, the Use Agreement was a curious juridical act. Pursuant to its terms:
• LSU (the grantor) gave the VA (the grantee) ‘an irrevocable right of possession,

use, and occupancy for the premises’.
• The VA agreed to pay LSU rent of one dollar per year during the term.
• The VA’s plan to construct the VMAC ‘in close proximity’ to a new University

medical center being constructed by LSU was ‘additional consideration’ for the
agreement.

• LSUwould not obtain any property interest in any improvements placed upon the
property by the VA, and all improvements would remain property of the United
States.

• The VA would be responsible for all real property taxes assessed against its inter-
ests in the land and buildings.

• But the agreement would ‘not constitute a transfer of a fee simple title ownership in
the Premises’ to the VA.127

It appears that, even though the parties intended for LSU to remain the residual, nom-
inal owner of the land under the agreement, the VA would acquire almost all of the
valuable incidents of ownership, including an ‘irrevocable right of possession, use,
and occupancy’ and permanent ownership of all improvements constructed on the
land. Although no real rent was owed by the VA to LSU, there was real consideration
for the transaction – the construction of a billion dollar medical center that would ben-
efit the state’s long-term economic interests.

The trial court dismissed the suit on multiple grounds, including that the property
owner’s constitutional claims were barred by res judicata based on the September
2010 settlement of all of the potential claims and causes of action arising from the ini-
tial expropriation suit.128 The Louisiana Fourth Circuit Court of Appeal affirmed the
dismissal, but for completely different reasons. It held that the property owner lacked

126. Id., at pp. 822-823.
127. Id., at p. 827.
128. Id., at p. 823.
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a cause of action under the Louisiana Constitution, reasoning that the February 2010
Use Agreement executed by LSU and the VA was not a lease (and presumably not a
sale either), but only a transfer of a ‘right of use’, that is, one of the permissible dis-
memberments of ownership under the Louisiana Civil Code.129

Rights of use are ubiquitous in Louisiana. A right of use is best understood as the civil
law equivalent to an easement in gross. A right of use allows a person to acquire a
possessory interest in another person’s immovable property, even in the absence of
a dominant estate, which is required for the existence of a predial servitude.130 In Lou-
isiana, a right of use can only “confer an advantage that may be established by a pre-
dial servitude”.131 Themost common examples of a right of use are rights of way held
by utility companies and pipeline companies. Rights of use are both transferable and
heritable unless the contrary has been provided for by law or contract.132

Prior to this case, Louisiana courts had tended to classify ambiguous agreements that
did not fit the traditional model of a right of use as creating a mere personal obligation,
andnot one of the recognized dismemberments of ownership.133 But here, in 2400Canal,
the court characterized the Use Agreement confected by LSU and the VA as a right of
use because it conferred ‘real rights on theVA’.134According to the court, theUseAgree-
ment betweenLSU and theVAwasnot a lease, i.e. a ‘synallagmatic contract’ that creates
‘personal rights’ in the lessor and lessee,135 even though it used the term ‘rental’ and
provided for the VA to pay LSU a dollar a year in rent. Nor was it a sale, a “contract
whereby a person transfers ownership of a thing to another for a price in money”,136

even though the VA acquired ‘an irrevocable right of possession, use, and occupancy’
and the United States acquired ownership of all improvements on the property. All that
mattered to the appellate court was LSU’s apparent intent to convey a right of use.137

129. Id., at pp. 824-826. See La. Civ. Code Art. 639 (1976) (‘The personal servitude of right of use confers in
favor of a person a specified use of an estate less than full enjoyment’).

130. Compare La. Civ. Code Art. 646 (1977) with La. Civil Code Art. 639 (1976).
131. La. Civ. Code Art. 640 (1976).
132. La. Civ. Code Arts. 643-44 (1976).
133. See, e.g. Wagner v. Alford, 741 So.2d 884 (La. App. 3 Cir. 1999) (refusing to classify recorded agreement

by which resort owner agreed to provide condominium owner with rights to use resort facilities and
receive certain services in perpetuity for a set fee as a right of use). For more on the traditional resis-
tance of Louisiana courts to recognize new types of property forms, see J.A. Lovett, ‘Creating and Con-
trolling Private Land Use Restrictions in Scotland and Louisiana: A Comparative Mixed Jurisdiction
Analysis’, Stellenbosch L. Rev., Vol. 19, No. 2, 2008, p. 231 et seq.; J.A. Lovett, ‘Commercial Title Con-
ditions in Scotland and Louisiana’, in V. Palmer & E. Reid (Eds.),Mixed Jurisdictions Compared: Private
Law in Louisiana and Scotland, Edinburgh, Edinburgh University Press, 2009, pp. 30-66.

134. 2400 Canal, 105 So.3d, at p. 827.
135. La. Civ. Code Art. 2668 (2004).
136. La. Civ. Code Art. 2438 (1993).
137. 2400 Canal, 105 So.3d, at p. 827. Curiously, the court also ignored two instruments labeled an Act of

Exchange and an Amended Act of Exchange, which also might have violated the prohibition against
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The court’s highly formalistic ruling in 2400 Canal creates a significant loophole in
Louisiana’s constitutional restrictions on post-expropriation third-party transfers. If
the state or a political subdivision can avoid the limitations imposed by Article 1,
Section 4(H)(1) on such transfers merely by conveying a ‘right of use’, rather than exe-
cuting a lease or a sale, property owners would be unprotected from an expropriation
whose actual purpose is economic development and tax revenue enhancement.
Despite the Constitution’s prohibitions to the contrary, an expropriating authority
could simply retain nominal ownership in its own right and transfer a right of use
to any third party, whether an insider developer with ties to the expropriating author-
ity or another governmental agency planning to engage in a traditional public
purpose such as operating a hospital for military veterans.

Perhaps the court in 2400 Canal sincerely believed that the evil Article I, § 4(H)(1) was
designed to prevent – insider deals in which government authorities use their expro-
priation power to acquire valuable property and turn it over to pre-selected third-
party developers –was not implicated in this case. Indeed, the court may have noted
sub silentio that if the VA had simply executed the expropriation in the first instance,
there would have been no reason for 2400 Canal to question the propriety of the
expropriation at all. But regardless of the court’s ultimate rationale in 2400 Canal,
its decision opens a potentially wide loophole in Louisiana’s constitutional limitations
against the use of eminent domain for economic development purposes. Indeed, since
the decision in 2400 Canal, the state of Louisiana and the VA have used a similar trans-
actional structure to acquire additional property, outside the original VA-LSU Med-
ical Center footprint, and avoid time-consuming expropriations through the City of
New Orleans.138

. CONCLUS ION

In this Chapter, I have not attempted to make a general theoretical or empirical case
for either a narrow or liberal view of the power of state and local governments to
expropriate property from one private owner and transfer it to another. Rather, I have
traced how the legal systems of two states, both of which have faced severe economic
crises, have responded to the difficult legal question of whether the public use

post-condemnation sales in Art. 1, § 4(H)(1) of the Constitution because the property owner failed to
introduce the instruments in the trial court. Id.

138. See Dixie Brewing Co. v. U.S. Dept. of Veterans Affairs, 2013WL 2557108 (E.D. La. 10 June 2013) (dismis-
sing Louisiana Constitutional claims asserted by owner of historic brewery in federal court on juris-
dictional grounds). As commentators have noted, the VA has benefitted from state expropriations in
this massive redevelopment project because the state of Louisiana enjoys quick-take eminent domain
power that the City of New Orleans lacks. R.B. Gratz, ‘Demolition without Due Process’, The Huffing-
ton Post, 6 January 2013, at <www.huffingtonpost.com/roberta-brandes-gratz/demolition-without-
due-pr_b_4534741.html>.
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requirement for eminent domain should be used to constrain post-condemnation
transfers to third parties to promote economic development and respond to natural
disasters.

Although Michigan has faced some of the most devastating effects of deindustriali-
zation in the United States, its state courts and its legislature have returned to a juris-
prudential position – first articulated by Thomas Cooley in the second half of the 19th

century – that is highly skeptical of condemnations that result in the transfer of private
property from one private owner to another. Michigan has reverted to a class-conscious,
Jacksonian approach to economic development takings that prioritizes the property
rights of individual home owners and constrains attempts of local governments to assist
powerful corporate interests with land assembly for primarily private, corporate gain
despite the potential for incidental benefits to the general public.

Louisiana’s experience after Hurricane Katrina displays a different trajectory. The
Louisiana legislature initially reacted to the widespread public dismay sparked by
the United States Supreme Court’s decision in Kelo by prohibiting economic develop-
ment takings entirely and severely constraining post-expropriation transfers to third
persons. Soon enough, though, the legislature partially undid some of those constitu-
tional limitations after an important test case failed to create room for post-expropriation
transfers of blighted property as part of a post-Katrina community redevelopment pro-
ject. Further, Louisiana courts seem to have cracked open a significant loophole in Loui-
siana’s constitutional limitations on the post-expropriation sale and lease of expropriated
property to third persons by allowing transfers of a ‘right of use’ to third parties.

Taken together, the engagements of Michigan and Louisiana’s legal systems with the
public use limitation on eminent domain and the desire of local governments to
expropriate property with the aim of transferring that property to private interests
or other public actors demonstrate both continuity and change. Continuity emerges
in Michigan’s return to a late-19th-century conception of public use that cabins gov-
ernmental expropriation and third-party transfers to a narrow set of categories
designed to insure broad public benefits and to minimize the sacrifice of individuals’
property interests in their homes and communities. In Louisiana, we also see conti-
nuity, but we also see the legislature and courts struggle for greater flexibility in
the use of expropriation to respond to the pressure of natural disaster recovery.
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 REVIEWING EXPROPRIATIONS

LOOKING BEYOND CONSTITUTIONAL PROPERTY CLAUSES

Rachael Walsh*

. INTRODUCTION

Although most constitutional property clauses expressly or implicitly recognize that
the state is empowered to expropriate private property, they often do not specifically
state the reasons or purposes that should motivate the exercise of that power.1 None-
theless, constitutional challenges (sometimes highly controversial) are brought
against expropriations on the basis of their aims. In responding to such arguments,
courts generally defer to the judgments of legislatures and administrators as to the
need for such interferences with property rights. In particular, judges are usually
reluctant to second-guess the purpose(s) of expropriations.2 Accordingly, they tend
to accept broad objectives as sufficiently specific to justify expropriation powers
and decisions, and do not require evidence that a particular acquisition is actually jus-
tified in light of that broad objective. Rather, a conceivable contribution to the reali-
zation of the broadly stated aim is usually held to be sufficient.3

A common academic (and indeed judicial) response to the seriousness of the impact of
expropriationsonpropertyrightshasbeentofavor ‘strict’or ‘heightened’ scrutinyofvar-
ious forms, usually focused on the connection betweenmeans and ends.4 This approach

* Assistant Professor, School of Law, Trinity College Dublin. The author wishes to express her thanks to all
of the participants at the Colloquiumon the ‘Public Interest’ in Expropriation Law,University of Groningen,
26-28 September 2013, for their insightful comments on an earlier draft of this chapter. The anonymous
reviewer also made helpful suggestions. All errors remain the author’s responsibility.
1. E.g. the Takings Clause of the Fifth Amendment of the US Constitution simply states that property shall

not be taken except for public use, while Article 43 of the Irish Constitution refers to the “delimitation of
the exercise of property rights” in light of the “exigencies of the common good” and “the principles of
social justice”.

2. See, T. Merrill, ‘The Economics of Public Use’, Cornell L. Rev., Vol. 72, 1987, p. 64; L. Mansnerus, ‘Public
Use, Private Use, and Judicial Review in Eminent Domain’, NYU L. Rev., Vol. 58, 1983, p. 409, at 424.

3. See, e.g. in the Irish context, Clinton v. An Bord Pleanála [2005] IEHC 84, [2007] 4 IR 701 and in the US
context, Hawaii Housing Association v. Midkiff 467 U.S. 229 (1984), Kelo v. City of New London 545 U.S.
469 (2005).

4. See, e.g.M.J. Radin, ‘Property and Personhood’, Stan. L. Rev., Vol. 34, 1982, p. 1006; B. Barros, ‘Home as a
Legal Concept’, Santa Clara L. Rev., Vol. 46, 2006, pp. 297-298; A.J. van der Walt, ‘Housing Rights in the
Intersection between Expropriation and Eviction Law’, in Fox O’Mahony & Sweeney (Eds.), The Idea of



is preferred to stringent review of the aims or purposes of expropriations, because it is
focused on theway inwhich the legislature and/or administrators seek to realize public
goals, rather than on the substantive legitimacy of those goals. The Irish experience of
judicial review of expropriations casts into sharp relief the problems caused by this
approach as ameans of constraining and supervising the introduction and implementa-
tion of expropriation powers. The Irish courts have accepted broad objectives for expro-
priations, and have not generally required acquisition-specific justification in light of
those objectives. At the same time, they have articulated a strict scrutiny standard for
judicial reviewofexpropriations.Thishasresulted indoctrinal incoherence thatobscures
the scope of both the right to secure possession of private property and the state’s power
to expropriate such property, since, as this chapterwill argue, strict scrutiny review is in
fact weak when applied to very loosely defined public goals.

This chapter contends that judges may find useful guidance within constitutional texts,
but beyond constitutional property clauses, that could inform judicial review of expro-
priations, both as to their purposes and theirmeans. It argues that doctrinal incoherence
in expropriation law could be reduced if judges paid closer attention to relevant prop-
erty values enshrined in constitutional provisions other than property rights clauses. It
analyses Irish expropriation law to illustrate this argument, considering two alternative
sources of relevant property values contained within the Irish Constitution: first, the
express constitutional values concerning property distribution and use contained in
Article 45 of the Constitution, which could provide a basis for validating the legitimacy
of the specific objectives underpinning expropriations; and second, the protection for
the inviolability of the dwelling in Article 40.5 of the Constitution, which could act
as trigger for requiring greater evidence of project-specific justification of expropria-
tions. Neither of these approaches prescribes the circumstances in which the power
of expropriation can be employed by the state, nor do they require judges to second-
guess legislative or administrative objectives. The first is concerned with attending
to constitutional values that can support the exercise of expropriation powers. The sec-
ond approach is relatively more interventionist, but it still falls short of requiring judi-
cial review of the substantive merits of the objectives of expropriations, and thus of the
proper functions of government. Rather, it requires administrators to demonstrate that
an impugned compulsory acquisition is actually required in pursuance of their stated
objective(s). As such, it does not require the courts to assess the legitimacy or justifiabil-
ity of objective(s), but rather gives meaningful effect to the strict means-ends scrutiny
that the Irish courts already purport to apply in reviewing expropriations.

These approaches draw on rich resources in the text of the Irish Constitution beyond
the constitutional property rights clauses that can support judges in reviewing expro-
priations. While lacking the prescriptive detail of, for example, s. 25 of the

Home in Law: Displacement and Dispossession, Ashgate 2011, pp. 55, 86, 99; N.S. Garnett, ‘The Public Use
Question as a Takings Problem’, Geo Wash L. Rev., Vol. 71, 2003, p. 934.
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Constitution of the Republic of South Africa, 1996,5 the Irish Constitution is certainly
less sparse on the issue of property than the US Constitution,6 and less sparse again
than the common law protection for property rights.7 This chapter argues that the dis-
tinctive guidance that the text of the Irish Constitution provides can assist judges when
they are called upon to review the constitutionality of expropriations, without unduly
limiting legislative freedom, or the exercise of administrative powers. A text-oriented
approachcertainlydoesnotobviate theneedfor judicial interpretationanddevelopment
of relevant constitutional principles in determining when the ‘public interest’ justifies
expropriation.Furthermore, thischapterdoesnotarguethatclosescrutinyof the textwill
yield a uniform ‘core’ of property, or indeed that one single keystone property value
exists.Rather, thechapterargues thatwhereaconstitutional textprovidessignalsconcer-
ning the circumstances inwhich the compulsorydeprivation of privateproperty ismore
or less constitutionallypermissible, those signals shouldbe taken into accountby judges,
even if they are rooted in constitutional provisions other than a property rights guaran-
tee. Toborrow fromAkhilAmar, close attention toproperty values in the text as awhole
may yield useful ‘interpretive leads and clues’ to support and guide judicial interpreta-
tion.8Thechapter analyses this issue in thecontextof Irishconstitutionalproperty law,as
an example of how judges can be assisted in supervising the exercise of expropriation
powers by constitutional sources other than classic property rights guarantees.

Section 5.2 analyses the judicial tendency to favor means-ends scrutiny over objective-
review, and to defer to legislative and administrative decision-making, in the expropri-
ation context. Section 5.3 analyses the meaning of the ‘public interest’ in assessing the
purposes of expropriations in Irish constitutional property law, and the extent to which
the courts have limited the purposes for which expropriation powers can be enacted
and exercised. Section 5.4 explores the guidance that can be obtained from constitu-
tional provisions beyond the property clauses that could help to correct the doctrinal
incoherence that currently pre-dominates concerning themeaning of the public interest
in Irish expropriation law. This strategy could be of assistance in other jurisdictions that
grapple with the same challenge in expropriation law, and could provide a constitu-
tional basis for greater context sensitivity in judicial review of expropriations.

5. It provides, for example, that the ‘public interest’ includes “the nation’s commitment to land reform, and
to reforms to bring about equitable access to land”.

6. It simply prohibits the taking of property except for public use and with the payment of just
compensation.

7. See, e.g. Belfast Corporation v. ODCars [1959] NI 62 (Court of Appeal); [1960] AC 490 (House of Lords). See also,
R. Walsh, ‘Belfast Corporation v. OD Cars [1959]: Setting Parameters for Restricting Use’, in H. Douglas & E.
Waring (Eds.), Landmark Cases in Property Law, Hart Publishing, Oxford 2015, p. 227; K. Gray, ‘Can Environ-
mental Regulation Constitute a Taking of Property at Common Law?’, Envtl. Plan. L. J., Vol. 24, 2007, p. 161.

8. A.R. Amar, ‘Intratextualism’, Harv. L. Rev., Vol. 112, 1999, p. 799.
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. THE PREFERENCE FOR MEANS-ENDS SCRUTINY

IN EXPROPRIATION LAW

Close scrutiny of the objectives of expropriations has generally received little judi-
cial support. As Thomas Merrill argued in his seminal analysis of the public use
requirement for the exercise of the power of eminent domain in the United States,
“with the transition from the minimalist state to the activist state […] courts have
become increasingly uncomfortable in defining the correct or ‘natural’ ends of gov-
ernment”.9 He notes that the exercise of the power of ‘eminent domain’ as it is ter-
med in the United States raises two distinct questions of justification: first, the ends
of the acquisition; and second, the necessity of eminent domain as ameans of achiev-
ing those ends.10 As he points out, the former question considers the proposed use of
the property once acquired, which “…in turn, requires a clear conception of the
legitimate functions or purposes of the state”.11 This means that judicial review
of the objectives of expropriations is a sensitive exercise, with which judges are
uncomfortable for reasons of expertise and legitimacy.12 In a majoritarian democ-
racy, judges are understood (and crucially, understand themselves) to be relatively
less qualified than the other branches of government to determine the permissible
ends of the exercise of the power of eminent domain.13 Accordingly, judges gener-
ally gravitate towards means-scrutiny, which appears to be less political than ends-
scrutiny.14 The same trend exists in the Irish legal context, with Donal Barrington
noting that judges have instinctively avoided the questions of social and economic
policy necessarily at issue in constitutional property law, on the basis of legitimacy
and expertise concerns.15

Perhaps in light of this trend in constitutional property rights adjudication, many
academics arguing for tighter judicial control of the exercise of expropriation

9. Merrill, supra note 2, p. 64.
10. Id., p. 66.
11. Id.
12. Id., p. 67.
13. See, e.g.N.S. Garnett, ‘The Neglected Political Economy of Eminent Domain’,Michigan L. Rev., Vol. 105,

2006, p. 115; Garnett, supra note 4, p. 962; J.D. Mahoney, ‘Kelo’s Legacy: Eminent Domain and the Future
of Property Rights’, Supreme Court Rev., 2005, pp. 130-131; J.E. Krier & C. Serkin, ‘Public Ruses’,Mich. St.
L. Rev., Vol. 859, 2004, pp. 864-865.

14. Id., See also, D.J. Kochan, ‘“Public Use” and the Independent Judiciary: Condemnation in an Interest
Group Perspective’, Tex. Rev. L. & Pol, Vol. 3, 1999, pp. 75-76, 105, 115; and R. Nader & A. Hirsch, ‘Mak-
ing Eminent Domain Humane’, Vill. L. Rev., Vol. 49, 2004, p. 229. A notable exception to this judicial
trend in the US context was the decision of the Michigan Supreme Court in County of Wayne v. Hathcock,
684 NW 2d 765 (Mich. 2004), which focused on the objective of the exercise of the power of eminent
domain in overturning its previous decision in Poletown Neighbourhood Council v. City of Detroit, 304
NW2d 455 (Mich. 1981).

15. D. Barrington, ‘Private Property under the Irish Constitution’, Irish Jurist, Vol. 8, 1973, p. 4.
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powers have focused their attention on strict or heightened means-ends scrutiny,
particularly in the context of expropriation of residential property.16 For example,
Nicole Stelle Garnett contends that heightened means-ends scrutiny is required in
all circumstances whenever eminent domain powers are exercised.17 She argues that
courts should require, “…that a given exercise of eminent domain is ‘reasonably nec-
essary’ to advance or, put differently, ‘related in nature and extent’ to the public pur-
pose used to justify it”.18 Margaret-Jane Radin sought ‘heightened protection’ for
personal property, such as private homes, suggesting that they should be immune from
involuntary acquisition even upon payment of market value compensation, or alterna-
tively that the government should be required to show a ‘compelling state interest’ to
justify acquisition and that the acquisition was the ‘least intrusive alternative’ in order
to justify it.19 However, requiring a ‘compelling’ or ‘important’ public interest rationale
for an expropriation does not necessarily require an expropriating body to establish that
a particular acquisition is actually required in order to realize that objective. Itmay suffice
to show that the acquisition is hypothetically justified in light of a particularly important
public aim (whichmight be very broadly defined).20 Benjamin Barros argued that com-
pulsory acquisitions of homes should be permitted only where an acquiring authority
can show that the property could not be purchased voluntarily, and that there was no
reasonable alternative course of action that would achieve the same public goal.21 Such

16. Others, prompted by the decision of the US Supreme Court in Kelo v. City of New London, have taken a
different approach, arguing for a prohibition on takings for private economic development. See, e.g.C.E.
Cohen, ‘Eminent Domain after Kelo v. City of New London: An Argument for Banning Economic Devel-
opment Takings’, Harv. J. L. & Pub. Pol’y, Vol. 29, 2006, pp. 547-551; I. Somin, ‘Controlling the Grasping
Hand: Economic Development Takings afterKelo’, Sup. Ct. Ec. Rev., Vol. 15, 2007, p. 183. Still others have
focused their attention on the levels of compensation paid for expropriations, see, e.g. J. Fee, ‘Eminent
Domain and the Sanctity of Home’, Notre. D. L. Rev., Vol. 81, 2006, p. 783.

17. Garnett, supra, note 4. See also, J. Lazzarotti, ‘Public Use or Public Abuse’,UMKC L. Rev., Vol. 49, 2000, p.
69, arguing for rationality review of exercise of eminent domain power.

18. Similarly, Mansnerus advocates an ‘actual rationality’ test, “requiring evidence that the condemner did
reasonably consider the taking to serve a public purpose.” L. Mansnerus, ‘Public Use, Private Use, and
Judicial Review in Eminent Domain’, NYU. L. Rev., Vol. 58, 1983, p. 439.

19. Radin, supra note 4, p. 1006. A similar approach is endorsed by Jones in the context of third-party trans-
fers: see, S. Jones, ‘Trumping Eminent Domain Law: AnArgument for Strict Scrutiny Analysis under the
Public Use Requirement of the Fifth Amendment’, Syracuse L. Rev., Vol. 50, 2000, p. 306. See also, Nader
& Hirsch, supra, note 14, pp. 224-225.

20. As Doyle notes in the constitutional equality law context, “[t]here is a crucial distinction between ques-
tioning whether something is justified or whether it could reasonably be justified.” O. Doyle, Constitu-
tional Equality Law, Thomson Round Hall, Dublin 2004, p. 113. He further notes that this distinction is
“[…] routinely ignored in academic commentary.” Id., at note 97.

21. Barros, supra note 4, pp. 297-298.More recently, Andre van derWalt has argued for heightened scrutiny
of expropriation and regulation for economic or general redevelopment purposes causing displacement
or dispossession from homes. Van der Walt, supra note 4, pp. 55, 86, 99.
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tests of ‘necessity’ or ‘least intrusive means’ go further, as they apparently require
acquisition-specific justification. However, that justification may still be established
in light of a very broad objective, relative to which a wide range of means could rea-
sonably be regarded as necessary.22 Accordingly, hypothetical justification remains
possible under necessity tests, depending on how a judge chooses to apply them, since
any given expropriation could be held to be conceivably necessary or required to realize
a broadly stated aim (e.g. economic development).

This chapter argues that project-specific justification, applied so as to require actual as
opposed to hypothetical justification, is needed in order to give meaningful effect to
strict/heightened scrutiny analysis of expropriations.23 Where loosely defined objec-
tives are accepted as justifying an expropriation, a very wide range of means and
impacts might be ‘reasonably necessary’ for achieving a broad public policy goal,
which limits the constraint that such a standard of review imposes on the exercise
of expropriation powers.24 As Garnett acknowledges,

[t]he distinction between – ‘is this policy goal (e.g. economic development) in the public
interest?’ – and – ‘is this particular project reasonably necessary to promote economic devel-
opment?’ – may be real.25

However, she argues “[…] entertaining such a distinction may prove an exercise in
casuistry that intervention-wary courts are simply unwilling to undertake”.26 It is
submitted that this distinction is in fact highly significant in the context of judicial
review of expropriations, and that where judges do not require project-specific justi-
fication, their strict means-ends scrutiny fails to achieve the property rights protection
that it purports to guarantee, resulting in doctrinal incoherence. This is well illustrated
by the Irish experience of judicial review of expropriations, to which this chapter now
turns.

22. As Somin notes in discussing economic development takings, “[…]so long as economic development is
regarded as a legitimate public use, means-ends scrutiny could probably be used to justify virtually any
condemnation that dispossessed homeowners or nonprofit institutions for the benefit of for-profit busi-
ness interests.” Somin, supra note 16, p. 214.

23. Doyle argues that the combination of a necessity requirement, with a compelling purpose requirement,
would mean that a reviewing court “[…] would have to articulate a purpose both compelling and so
closely related to the legislative measure that it could not be achieved in any other, less intrusive, way.”
Doyle, supra note 20, pp. 120-121.

24. Garnett, supra note 4, p. 939. Garnett argues later that “[b]y demanding that a condemning entity link
themeans bywhich and the particular reason forwhich it seeks to acquire land, a courtmaywell uncover
‘ulterior’ purposes for the exercise of eminent domain.” Id., p. 963.

25. Id., p. 966.
26. Id.

 Rethinking Expropriation Law I: Public Interest in Expropriation



. THE ‘PUBLIC INTEREST ’ IN IR ISH EXPROPRIAT ION LAW

5.3.1 Constitutional Background

The IrishConstitution, adopted by referendum in 1937, protects private property at two
levels: as an individual right, and as a social and economic institution. Article 40.3.2°
requires the State by its laws to protect individual property rights “as best it may from
unjust attack, and to vindicate those rights in the case of injustice”. It must be read in
conjunction with Article 43, which protects the institution of private ownership, and
sets out the circumstances in which the exercise of property rights can be delimited.
It provides that:
1.1° The State acknowledges that man, in virtue of his rational being, has the natural

right, antecedent to positive law, to the private ownership of external goods.
1.2° The State accordingly guarantees to pass no law attempting to abolish the right of

private ownership or the general right to transfer, bequeath, and inherit property.

2.1° The State recognises, however, that the exercise of the rights mentioned in the
foregoing provisions of this Article ought, in civil society, to be regulated by
the principles of social justice.

2.2° The State, accordingly, may as occasion requires delimit by law the exercise of the
said rights with a view to reconciling their exercise with the exigencies of the
common good.

The historical origins of these distinctively worded constitutional property guaran-
tees set the tone for the public interest debate in Irish expropriation law. At the time
of their adoption in 1937, a significant program of land redistribution, designed to
transfer land from landlords to tenants, and so to increase the traditionally small Irish
holdings to economically viable sizes, had almost reached completion.27 The legiti-
macy of the exercise of compulsory acquisition powers by the state (acting through
the Land Commission) to achieve this redistribution was widely accepted.28 More-
over, it was a key consideration for the drafters of the Constitution, who were eager
to ensure that such land redistribution could not be questioned or undone on the basis
of the new protections for private property, which was not protected as an individual
right under the previous 1922 Constitution of the Irish Free State.29 Accordingly, the

27. Land redistribution was carried out by the Land Commission pursuant to the Land Law (Ireland) Act
1881 and the Land Acts of 1923 and 1933, and the bulk of its work was completed by 1937. See, Michael
Forde, Constitutional Law, 2nd edn, First Law, Dublin 2004, p. 432.

28. BrianWalsh notes the existence of “…full popular and social acceptance of compulsory acquisition of lands
in accordancewith the provisions of the LandActs.” BrianWalsh, Foreword to JamesO’Reilly &Mary Red-
mond, Cases and Materials on the Irish Constitution, Incorporated Law Society of Ireland, Dublin 1980, p. x.

29. As the former Chief Justice of Ireland, Ronan Keane, noted writing extrajudicially, “…the mightiest
social revolution ever to take place in Ireland, the end of landlordism as the dominant form of
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1937 Constitution (adopted by the Irish people through referendum) was understood
to protect private property rights in Articles 40.3.2° and 43, thereby satisfying the
demands of the new class of owners created through the Land Acts. However, the
power of the state to redistribute property, including as between private owners,
in the public interest, as opposed to in pursuance of any particular public use or purpose,
was clearly accepted at the time of the adoption of the Constitution.

Considered against this constitutional background, it was not surprising that the Irish
courts repeatedly affirmed the legitimacy of land redistribution when it fell to be
assessed by reference to the property rights guarantees in the Constitution.30 Most
recently, in Shirley v. AO Gorman (which concerned compulsory property redistribu-
tion between landlords and tenants), Peart J held

[…] legislation which has as its object an equitable distribution of property rights amongst
all sectors of society is legislation which is pursuing a social justice principle, even if in
achieving that objective some persons who do not need to benefit from the scheme in mon-
etary terms, in fact come through some chance within the specific terms of the scheme.31

In that case, a legislative scheme designed to assist needy tenants operated to allow a
corporation to require its landlord to sell the freehold to it at substantially less than
market value.32 Peart J regarded deferential review of the aim of such legislation as
appropriate in light of Article 43 of the Constitution, saying

[u]ntil somepoint of absolute extremity is reachedwhere legislation is patently andmanifestly
not in pursuit of any possible common good exigency, the Court should abstain from inter-
fering with the role of the legislature in deciding what measures are needed.33

This deferential, generalized approach to the assessment of the aims of expropriation
has dominated Irish expropriation law. Once an acquisition can be loosely connected
to a broad public interest, it is generally held by the courts to be justified by Article 43.

ownership of agricultural land, had been fuelled by the vast powers of expropriation vested in the Irish
Land Commission. De Valera and those who framed the Constitution with him had no intention of allo-
wing those major social changes to be rolled back, or similar reforms to be impeded in the future, and
hence the second section of Article 43, permitting such inroads on private property rights where they
were justified by the requirements of ‘social justice’ and ‘the common good’.”Mr. Justice Ronan Keane,
‘Property in the Constitution and in the Courts’, in Brian Farrell (Ed.), Dev’s Constitution and Ours, Gill
and MacMillan, Dublin 1988, p. 138.

30. Fisher v. Irish Land Commission [1948] IR 3, p. 23; Foley v. Irish Land Commission [1952] IR 118, p. 153,
Dreher v. Irish Land Commission [1984] ILRM 94, p. 96.

31. [2006] IEHC 27.
32. Landlord and Tenant (Amendment) Act 1984.
33. [2006] IEHC 27.
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A specific purpose is not required for either the expropriation power or for a given
expropriation. This in turn pre-determines the justifiability of the expropriation, since
the objective relative to which judges assess the expropriation is derived from a def-
erential assessment of the legislative scheme in question – as Doyle notes in the equal-
ity context, it is understood to be “[…] that state of affairs which is rationally likely to
be advanced by the statute”.34 As a result, the impugned measure “[…] cannot but be
rationally connected or proportionate to the legislative purpose”.35 The effect of this
tautological approach has been most starkly evident in the Irish expropriation cases
on urban renewal.

5.3.2 Urban Renewal

The Irish courts, like the courts in the United States36 and the United Kingdom,37 have
accepted that property can be compulsorily acquired for redevelopment or regener-
ation purposes, and that such projects can be carried out through the transfer of
acquired land to private developers.38 There is no requirement that blight be establis-
hed – the Irish High Court has endorsed compulsory purchase for aesthetic reasons.39

The urban renewal cases involved challenges to the exercise of statutory compulsory
purchase powers that permitted acquisition for redevelopment. Nonetheless, the
applicants in these cases argued that the obligation to interpret compulsory purchase
statutes narrowly, in light of the constitutional protection of property rights, and to
strike down statutory provisions and administrative actions that failed to guarantee
such protection, required project-specific justification by the acquiring bodies. Such
arguments failed to win out in the urban renewal cases.

They were first advanced in Crosbie v. Custom House Docks Development Authority.40

The plaintiff owned lands in the Docklands area of Dublin City, and the Custom
House Dock Development Authority, acting under s. 5 of the Urban Renewal
(Amendment) Act, 1987, issued a compulsory acquisition order in respect of those
lands. All concerned parties understood that the land would be used for the develop-
ment of a national sports center once it was acquired. However, the compulsory pur-
chase order did not expressly refer to that project. It simply stated that the authority

34. Doyle, supra note 20, p. 118.
35. Id.
36. E.g. Berman v. Parker 348 U.S. 26 (1954), Kelo v. City of New London 545 U.S. 469 (2005).
37. E.g. The Queen on the Application of Mortell v. Secretary of State for Community and Local Government [2009]

EWCA Civ 1274; Pascoe v. Secretary of State for Communities and Local Government [2006] EWHC 2356
(Admin), [2007] 1 WLR 885.

38. For further analysis, see, R. Walsh, “‘The Principles of Social Justice’ and the Compulsory Acquisition of
PrivateProperty forRedevelopment in theUnitedStatesand Ireland”,DublinUniv.L. J.,Vol. 37, 2010,p. 1.

39. Egan v. An Bord Pleanala [2011] IEHC 44.
40. [1996] 2 IR 531.
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had the power to compulsorily acquire the land for the purposes of the Urban
Renewal Acts, 1986 and 1987, and in particular, for the purposes of s. 9 of the 1986
Act, which imposed a general duty on the authority to secure the redevelopment
of the Custom House Docks Area. The plaintiff sought to have the property re-con-
veyed to him, as the sports center project fell through. However, because that project
was not specifically relied upon in the compulsory purchase order, the court held that
the authority was not tied to it, and further held that the Authority was entitled to
frame the compulsory purchase order in terms of a broad purpose.41

Costello P reasoned that when an acquiring authority states that the purpose of a pro-
posed acquisition is to exercise its general statutory powers, it is not permissible to go
behind the stated purpose in order to suggest that some other construction should be
placed on its decisions.42 Accordingly, a general, rather than a project-specific, public
interest rationale for the acquisition was held to be sufficient in Crobie, and close scru-
tiny of purpose was not permitted. Costello P emphasized that through its statutory
delegation of power to the authority, the legislature had “[…]in effect concluded that
the public goodwhich is to be achieved by urban renewal requires the limitations on the
objector’s constitutionally protected rights”.43 Thus, Costello P inferred the justifiability
of the expropriation from its objective without any supporting explanatory reasoning,
indicating a highly deferential approach to judicial review of expropriations.

In Clinton v. An Bord Pleanála, the courts again endorsed the use of compulsory acqui-
sition powers for urban renewal.44 Clinton concerned the compulsory acquisition by
Dublin City Council of the applicant’s property on O’Connell Street (one of Dublin’s
main thoroughfares) as part of a broader regeneration project. The order issued by the
council stated that the property was required for ‘development purposes’. It was con-
firmed by An Bord Pleanála (the Irish Planning Board) on the basis that it was nec-
essary to facilitate the implementation of the council’s development plan.

A key theme of the owner’s objections to the acquisition was that the acquiring
authority had to specify a particular purpose for which it intended to use the property
in order to justify issuing a compulsory purchase order. He made this argument both
as amatter of statutory interpretation, and on the basis of the need to protect his prop-
erty rights. Section 212 of the Planning and Development Act 2000 conferred power
on planning authorities to develop or secure the development of land. Section 213(3)
provided for acquisition of land through compulsory purchase or agreement where it

41. Id., pp. 548-549.
42. Id., p. 550.
43. Id., pp. 544-545.
44. [2005] IEHC 84, [2007] 4 IR 701. Prior to Clinton, Budd J doubted the appropriateness of passing control

of compulsorily acquired land to private citizens or entities inAn BlascaodMór Teoranta v. Commissioners
for Public Works [1998] IEHC 38, para. 255.
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was not immediately required for a particular purpose, but where the local authority
was of the opinion that it would be so required in the future. However, if the landwas
not required for a particular purpose, but rather for the fulfillment of the local autho-
rity’s functions in some undefined way, it could only be acquired by agreement. In
light of these provisions, it was argued that the acquisition of the affected land for
‘development’ was not for a ‘particular’ purpose (present or future), and thus could
only be achieved by agreement. The applicant contended that this interpretation of
the statutory scheme was constitutionally required in light of the impact of compul-
sory acquisition on his property rights.

In the High Court, Finnegan P rejected this contention, primarily on the grounds of his
interpretation of ss. 212 and 213, which he held meant that a planning authority could
simply refer to stated statutory purposes, such as ‘development’, to support a compul-
sory purchase order. Finnegan P accepted the argument that compensation could not
validate an interference with property rights not justified by ‘the exigencies of the com-
mon good’. However, he said that it was up to the planning board at the administrative
stage to balance the right to private property with the exigencies of the common good.
At the same time, he acknowledged the far-reaching impact of expropriation on prop-
erty rights by holding that statutory compulsory purchase powers, and themanner and
purpose for which they were exercised in particular cases, should be subject to height-
ened scrutiny. He did not elaborate on the nature of such heightened scrutiny, and in
particular, on whether it would involve a requirement of actual justification.

On the facts, Finnegan P concluded that the participatory planning procedures that
were followed by the Authority adequately balanced property rights against the pub-
lic interest, and accordingly, that the broad purpose of development advanced by the
Authority for the acquisition was sufficient to justify that decision. He held that a
reviewing court should simply consider whether the purpose of an acquisition falls
within the scope of the relevant statutory powers conferred on the acquiring body.45

This indicates that the ‘strict scrutiny’ that Finnegan P argued for was largely of rhe-
torical rather than practical significance, since the breadth of the accepted statutory
purpose (development) left a very broad range of means reasonably open to the leg-
islature. Furthermore, Finnegan P’s approach left open the possibility of hypothetical
justification in light of such an objective, depending on the interpretation of the ‘exi-
gencies of the common good’ adopted.46

In the Supreme Court, Geoghegan J decided the case on amore limited basis, as he did
not accept that a general statutory purpose would be sufficiently specific to justify the

45. He emphasized the limited nature of the court’s role, stating, “[i]f the acquiring authority possesses a stat-
utory power to acquire then the function of An Bord Pleanála and on Judicial Review of this Court is to
determine if the exercise of the power is for a purpose for which the power is conferred [2005] IEHC 84.”

46. See discussion infra, at notes 65-68, of the incoherence of the Irish doctrine on the meaning of the ‘exi-
gencies of the common good’.
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exercise of compulsory acquisition powers in all cases, depending on the nature of the
intended use of the acquired land. He held that while some compulsory acquisitions
were for a particular purpose that might need to be specified, that was not the case
with the acquisition of the applicant’s land for regeneration.47 He explained:

[…] the whole process would usually involve private developers in some form at least and
plans as yet unknownwhich theywould propose and envisage andwhichwould eventually
require planning permission. That is quite different from property required for the purposes
of council offices or a public swimming pool, for instance.48

The complex and indeterminate nature of ‘regeneration’ as a goal in planning law, partic-
ularlywhereprivatedeveloperswere involved,meant that thecouncil simplyhadtoshow
that acquisition was desirable in the public interest to achieve that broadly stated aim.

At the same time, Geoghegan J stated that an acquiring authority, when deciding
whether to issue a compulsory purchase order, would have to exercise its powers with
regard to the affected property rights, and in particular, would have to be satisfied that
the acquisition was justified by the exigencies of the common good.49 Their decisions
could in turn be closely scrutinized by judges, on the basis of the principles set out in
the decision of the English Court of Appeal in Prest v. Secretary of State forWales.50 Geog-
hegan J further accepted that “compensation as such is no substitute for the property
itself”.51 Consequently, he rejected the contention that property rights were solely pro-
tected through liability rules, such that payment of compensation could always be an
adequate remedy for a deprivation of property. Rather, a deprivation could be legiti-
mately resistedbyanownerwhere itwasnot in thepublic interest, indicating that a form
of qualified property rule protection exists for owners’ rights of security of possession.52

On the basis of this approach, he concluded that the council had satisfied itself appropri-
ately that the acquisition of the applicant’s propertywas necessary to secure the aims of
the 2000 Act in relation to development, and accordingly dismissed the appeal.

47. [2007] 4 IR 701, pp. 716.
48. Id., p. 717.
49. [2007] 4 IR 701, pp. 723-724.More recentlyHedigan J inEgan v. An Bord Pleanála approvedClinton on this

point, and referred to compulsory purchase against an owner’s will as “…a severe interference with
constitutionally protected property rights”, [2011] IEHC 44, para. 6.2.

50. In that case, Watkins LJ held “[t]he taking of a person’s land against his will is a serious invasion of his
proprietary rights. The use of statutory authority for the destruction of those rights requires to be most
carefully scrutinized. The courts must be vigilant to see to it that that authority is not abused [1982] 81
LGR 193, pp. 211-212.”

51. [2007] 4 IR 701, p. 721.
52. This distinction between property rule and liability rule protection of property rights is borrowed from

G. Calabresi & A. D. Melamed, ‘Property Rules, Liability Rules, and Inalienability: One View of the
Cathedral’, Harv. L. Rev., Vol. 85, 1972, p. 1089.
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The courts in Crosbie and Clinton accepted very broad reasons for compulsory acqui-
sition, such as ‘regeneration’ and ‘redevelopment’, treating the general policy objec-
tive to be achieved (for example, regeneration in Clinton) as the purpose for the
particular acquisition.53 They characterized the specific use to which the land was
put as the means by which that broad purpose was achieved. However, this charac-
terization could equally be reversed. Taking Crosbie as an example, one could just as
easily say that the purpose of the acquisition was to build a sports center, rather to
regenerate the Docklands area. If the purpose is construed more narrowly, the fit
between means and ends becomes tighter and more apparent. On the other hand,
if the purpose is broadly defined, it is very difficult for a court to engage in any mean-
ingful review of means-ends fit, and thus of proportionality. For instance, in Clinton,
where the stated purpose was regeneration and the statedmeans were the acquisition
of property for either public or private redevelopment, the court could not rigorously
scrutinize whether the acquisition was necessary for a public purpose, since, as Justice
O’Connor pointed out in the context of the US Takings Clause in Kelo v. City of New
London, redevelopment of property always arguably enhances regeneration.54 There-
fore, once the courts in Crosbie and Clinton accepted very broad public purposes as
conceivably justifying the impugned compulsory acquisitions, they emptied their
‘heightened scrutiny’ test of any real bite. The resulting doctrinal incoherence tended
to obscure the choices made by the judges in those cases concerning how to charac-
terize and review the aims of the impugned expropriations.55 Moreover, it obscured
the determinative impact of those judicial choices on the outcomes in the cases.

Furthermore, Clinton indicates that where broad objectives are accepted as sufficient
to justify expropriations, the most controversial uses of expropriation powers will in
fact receive the least searching scrutiny of their objectives and means. It holds that
specificity is not required in relation to complex projects involving third parties. Thus
as the multi-faceted and vague nature of the aim of the project increases, along with
the likelihood of private parties being involved in the future ownership and/or use of
the acquired property, the onus on the acquiring authority to specify the purpose of
the acquisition with particularity decreases. The fact that Geoghegan J adopted such a
deferential approach is unsurprising. As Errol Meidinger notes,

53. This trend is further reinforced by the decision in Reid v. Industrial Development Agency [2013] IEHC 255,
which accepted as sufficiently specific the legislative purpose of acquiring property to encourage indus-
trial development. While Hedigan J emphasized the need to assess the proportionality of an expropri-
ation (paras. 7.6-7.7), he did not scrutinize the objective of the expropriation. On appeal, the Supreme
Court overturned theHighCourt decision, holding that landbankingwas notwithin the powers created
by the relevant statutory scheme. However, it did not express concern with economic development as a
purpose for compulsory acquisition where a particular development was contemplated for acquired
land. [2015] IESC 82.

54. Kelo v. City of New London, 545 U.S. 469 (2005), p. 501. See also, Somin, supra note 16, p. 214.
55. See also, Doyle, supra note 20, p. 229.
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[i]n cases which involve complex demand projections, numerous but ambiguous alterna-
tives, and major amounts of investment, as do most important eminent domain projects,
courts can be expected to resist second-guessing projects that comport generally with leg-
islatively approved purposes.56

However, such deference has significant consequences, both in terms of the signals it
sends to those exercising compulsory acquisition powers in the fulfillment of statu-
tory duties, and in terms of its impact on property rights protection.

The consequence of Geoghegan J’s approach in Clinton is that as the vagueness of the
terms of a project increases, the likelihood of close judicial scrutiny of the objective(s)
of an expropriation decreases.57 This potentially incentivizes acquiring authorities to
state their aims at a high level of generality, and to delegate responsibility for their
realization to private actors, since it signals that expropriations framed in that way
are less likely to be found unconstitutional. Consequently, it leaves owners in cases
involving acquisition for private redevelopment with very limited possibility of suc-
cessfully challenging such decisions, since the breadth of the accepted purpose(s) is
such as to legitimize a broad range of measures, including compulsory purchase
and private transfer. Furthermore, administrative bodies vested with compulsory
purchase powers pursuant to statute are regarded as having primary responsibility
for balancing the competing rights and interests at issue in the context of expropria-
tion. Their decisions in that regard are afforded significant weight by judges, reflec-
ting the general tendency of Irish judges to emphasize the public interest in analyzing
interferences with property rights, while paying relatively little attention to the
impact on those rights.58 A somewhat less deferential approach was adopted by
the Supreme Court recently in Reid v. Industrial Development Agency.59 Interpreting
a statutory power of compulsory acquisition for industrial development purposes
in light of the constitutional protection of property rights, it held that landbanking
was ultra vires the relevant statutory powers. McKechnie J stressed that the impact
of compulsory acquisitions must be as minimal as possible in light of the objective(s)
pursued, which in turn must be consistent with the principles of social justice and
the exigencie of the common good. However, the Court did not reach the question
of the constitutionality of the acquisition of land for economic development.

56. E. Meidinger, “The ‘Public Uses’ of Eminent Domain: History and Policy”, Envtl. L., Vol. 11, 1981, p. 49.
57. For discussion of the particular problems of private takings, as opposed to other types of expropriation,

see, e.g. K. Gray, ‘Human Property Rights: The Politics of Expropriation’, Stellenbosch L. Rev., Vol. 16,
2005, p. 398; N. S. Garnett, ‘The Neglected Political Economy of Eminent Domain’, Mich. L. Rev.,
Vol. 105, 2006, pp. 144-146, 148.

58. See, e.g. Crosbie, discussed supra notes 41-45. See also, R. Walsh, ‘The Constitution, Property Rights and
Proportionality’, Dublin Univ. L. J., Vol. 31, 2009, p. 3.

59. [2015] IESC 82.
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Overall, judicial review of the purposes of compulsory purchase powers and deci-
sions in Irish law has been highly deferential, despite the adoption of a heightened
scrutiny approach, demonstrating that the adoption of a strict scrutiny standard alone
does not necessarily constrain legislative and administrative freedom in the exercise
of expropriation powers. While judges acknowledge the far-reaching impact of com-
pulsory purchase on property rights, and purport to vindicate such rights through
strict scrutiny, their prior acceptance of broad objectives, and their failure to explicitly
require project-specific justification, means that their strict scrutiny review does not in
fact constrain legislative and administrative freedom in relation to the purposes of
expropriations. As a result, the ‘presentation of the reasoning’ in judicial review of
expropriations does not match the ‘reality of the reasoning’.60 Such doctrinal incoher-
ence tends to reduce transparency in judicial review of expropriations, thereby further
increasing concerns surrounding the legitimacy of such review, as well as obscuring
the scope of the power of compulsory acquisition.

However, some guidance may be found beyond the realms of the constitutional prop-
erty clauses that may help judges to clarify when, and to what extent, they are man-
dated by the Constitution to closely review the aims of expropriations, andwhen they
ought to defer to the judgment of the legislature and/or administrators. Such provi-
sions suggest that different contexts may warrant less or more searching scrutiny of
expropriations – the political sensitivity of judicial review of expropriations appears
to be variable in nature. That guidance is considered in the next part of this chapter.

. PROPERTY VALUES BEYOND ARTICLES  . .° AND 

5.4.1 The Lack of ‘Internal’ Guidance

As already noted, the text of Article 43 refers to ‘the principles of social justice’ and
‘the exigencies of the common good’ as the delimiting principles by reference towhich
the state can regulate the exercise of property rights. It provides no other guidance on
the purposes for which expropriation powers can be exercised by the state. In inter-
preting Article 43, the Irish courts have held that it is only where an interference with
property rights is adopted in pursuance of the principles of social justice that it is con-
stitutionally justified.61 Beyond that, there has been no consistency or coherence from
the Irish courts on the impact of these principles. For example, inAn Blascaod Mór Teo-
ranta v. Commissioners for Public Works, the High Court held that ‘exigencies’ meant

60. Doyle, supra note 20.
61. See, Central Dublin Development Association v. Attorney General [1975] 109 ILTR 86; In re the Employment

Equality Bill 1996 [1997] 2 IR 117, p. 367; and Shirley v. AO Gorman [2006] IEHC 27. See also, Barrington,
supra note 15, p. 3.

5 Reviewing Expropriations



more than simply desirable or reasonable, instead requiring “the existence of a press-
ing social need”.62 In stark contrast, in Shirley v. AO Gorman, Peart J adopted a
deferential approach, holding that a meaning falling far short of necessity was appro-
priate.63 The Supreme Court has provided little clarification on thematter, although it
did indicate in Re Article 26 and the Health (Amendment) (No. 2) Bill, 2004 that the prop-
erty rights of vulnerable individuals were most stringently protected under the Con-
stitution, and thatwhere an abrogation of property rightswas undertaken by the State
simply for financial reasons, an extreme financial crisis would be required for such an
abrogation to be justifiable under Article 43.64 Consequently, the constraining effect of
the delimiting principles in Article 43 on the purposes for which property can be com-
pulsorily acquired is unclear. The constitutional property clauses, taken together with
the jurisprudence interpreting their meaning, do not provide much guidance for
judges as to the line between permissible and impermissible expropriations.

However, a rich source of values and principles exists outside of Articles 40.3.2° and
43, but within the Constitution, which could, if more fully drawn upon, inform and
supplement judicial interpretations of ‘the exigencies of the common good’ and ‘the
principles of social justice’. This in turn would provide judges with a textual basis for
reviewing the justifiability of particular expropriations, and would require them to
develop more fully their understanding of the constitutional values advanced by both
the protection and limitation of property rights. As Hanoch Dagan rightly points out,
the balance of property values may vary depending on the context in which property
falls to be protected, suggesting the need for context-sensitivity in judicial review of
expropriations.65 However, where constitutional provisions overlap in terms of their
property subjectmatter, related property valuesmay be implicated,meaning that atten-
tion to the interpretation of those values in one contextmay assist in their interpretation
and application elsewhere in the Constitution. The aim is not to require a homogenous
treatment of property in all of its constitutional contexts, but rather to ‘mine’ the text of
the Constitution for as much relevant information as possible concerning its protection
of property rights in order to assist in the difficult and sensitive process of judicially
reviewing expropriations.66 This part of the chapter considers two Irish examples from
outside of expropriation law demonstrating how constitutional provisions other than
the constitutional property clauses can inform judicial review of limitations on the

62. [1998] IEHC 38, [150].
63. [2006] IEHC 27. He reasoned, “…otherwise the legislature would be under such a strict requirement of

proof of absolute necessity in every instance where they wish to amend the law in relation to delimiting
property rights that the situation would become impossible.” Id.

64. [2005] 1 IR 105, 206.
65. H. Dagan, Property: Values and Institutions, Oxford University Press, New York 2011, p. xii.
66. A.R. Amar, ‘The Supreme Court 1999 Term Foreword: The Document and Doctrine’, Harv. L. Rev, Vol.

114, 2000, p. 30.
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exercise of property rights. These examples suggest that judgesmay be constitutionally
mandated to review expropriations more strictly in some contexts than others.

The first, Article 45 of the Constitution, operates positively. It sets out values that tend
to legitimize expropriations, by describing a vision of desired social policy goals to be
realized by the legislature, and thus of constitutional values supporting limitations on
secure possession of private property. Article 45 could inform judicial interpretation
of ‘the exigencies of the common good’ and ‘the principles of social justice’, and
thereby enhance the coherence of judicial review of the aims of expropriations, since
it would provide a textual basis for affirming the legitimacy of the aims of expropri-
ations. Through aligning the aims of expropriations to Article 45’s goals, the State
could bolster its contention that they advance the public interest as envisaged by Arti-
cle 43 of the Constitution, and that accordingly, the courts ought to defer to the judg-
ment of the legislature and administrators on the need for particular expropriation
powers and decisions.

The second, Article 40.5, delineates circumstances in which property should not be
taken by the State without very good reason, by focusing on the type of property that
is affected (a dwelling), and on the particular values associated with protecting that
kind of property. Those values may trigger strict scrutiny of some interferences with
property rights, in particular, by requiring project-specific justification of decisions
that undermine the privacy of the dwelling.

The legitimacy of these text-based approaches is reinforced by the fact that the pro-
tection of property rights must form part of the assessment of the ‘public interest’ in
any expropriation decision-making process. The Irish Constitution protects private
ownership as an institution in Article 43.1, thereby signaling that its protection forms
part of the ‘public interest’. This fact should be reflected in judicial review of expro-
priations. As Laura Mansernus points out in the US context:

The presumption of constitutionality that courts invoke in eminent domain actions […]
assumes that the government has not only followed its own rules and performed its arith-
metic correctly but also has respected constitutionally protected interests in distributing
social burdens. In sum, it assumes that the political decision makers have struck a careful
and constitutional balance.67

Thus the ‘public interest’ analysis captured in the decision to expropriate should also
take account of the need to protect property rights. This was recognized by Budd J in
An Blascaod Mór Teoranta v. Commissioners for Public Works, which concerned the com-
pulsory acquisition of lands owned by a discrete category of owners on the Great

67. Mansnerus, supra note 18, pp. 427-428.
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Blasket Island for the development of a heritage park. As already noted, Budd J
imposed an exacting necessity test for the justification of such an acquisition.68 He
reasoned:

[…] when the exigencies of the common good are called in aid to justify restrictions on the
exercise of the rights of private property, being fundamental rights spelt out in the Consti-
tution, it should be remembered that the protection of the fundamental right, is one of the
objects which needs to be secured as part of the common good.69

Accordingly, a blunt public/private balancing exercise, comparing the impact of an
expropriation on the affected property rights with its public policy objective(s), fails to
recognize the richness of the notion of the common good captured in Article 43, and
the complexity of its relationship with property rights. The protection of property
rights is a (non-determinative) factor in any analysis of the ‘public interest’ advanced
by the State to justify an expropriation. At the same time, property rights are undoubt-
edly enhanced through the existence of the power of compulsory acquisition, which
facilitates the development of vital public infrastructure that increases property
values, as well as individual enjoyment of the use of property. Therefore, a degree
of mutualism exists between both ‘sides’ in any expropriation dispute.

Against such a backdrop, generalized judicial deference in reviewing expropriations
may not seem any more neutral or non-political than a more interventionist
approach.70 Rather, careful judicial analysis is required to ensure that the ‘exigencies
of the common good’ are satisfied, which means that the protection of property rights
must neither be left out of account in assessing the ‘public interest’, nor given undue
weight. As Donal Barrington notes in analyzing the delimiting principles set out in
Article 43, “[t]he ultimate criterion […] is not expediency but justice”.71 Accordingly,
Irish judges are clearly constitutionally mandated to supervise the fairness of expropri-
ations, rather than simply rubber-stamping the assertions of the legislature and/or
administrators as to their potential usefulness as public policy tools. However, that
is a challenging task because of the vagueness and political sensitivity of the delimiting
concepts in Articles 40.3.2° andArticle 43. Judgesmay be assisted in their task by draw-
ing on other constitutional sources of property values to inform their review of expro-
priations. Two such sources are explored in the next sections of this part of the chapter.

68. [1998] IEHC 38. The acquisition was pursuant to powers established by the An Blascaod Mór National
Historic Park Act, 1989.

69. Id., para. 150.
70. See, Mansnerus, supra note 18, pp. 440-441.
71. Barrington, supra note 15, p. 3.
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5.4.2 The Directive Principles of Social Policy

As already noted, Article 45 of the Irish Constitution sets out ‘Directive Principles of
Social Policy’, many of which deal with matters related to the distribution and use
of property.72 In particular, Article 45.2 identifies the goals of dispersing ownership
ofmaterial resources in the interests of the common good, preventing undue concen-
tration of ownership or control of such resources, controlling credit in the common
interest, and installing asmany families as possible on the land.More generally, Arti-
cle 45 recognises the particular claims of vulnerable members of the community to
support, and identifies ‘justice and charity’ as the key principles of the Irish social
order. The directive principles inArticle 45 are expressly stated to be for the guidance
of the legislature only.

72. Article 45 in full states: “The principles of social policy set forth in this Article are intended for the gen-
eral guidance of the Oireachtas. The application of those principles in the making of laws shall be the
care of the Oireachtas exclusively, and shall not be cognizable by any court under any of the provisions
of this Constitution.
1. The State shall strive to promote thewelfare of the whole people by securing and protecting as effec-

tively as it may a social order in which justice and charity shall inform all the institutions of the
national life.

2. The State shall, in particular, direct its policy towards securing:-
i That the citizens (all of whom,men and women equally, have the right to an adequate means of

livelihood) may through their occupations find the means of making reasonable provision for
their domestic needs.

ii That the ownership and control of the material resources of the community may be so distrib-
uted amongst private individuals and the various classes as best to subserve the common good.

iii That, especially, the operation of free competition shall not be allowed so to develop as to result
in the concentration of ownership or control of essential commodities in a few individuals to the
common detriment.

iv That in what pertains to the control of credit the constant and predominant aim shall be the
welfare of the people as a whole.

v That there may be established on the land in economic security as many families as in the cir-
cumstances shall be practicable.

3. i The State shall favour and where necessary, supplement private initiative in industry and
commerce.

ii The State shall endeavour to secure that private enterprise shall be so conducted as to ensure
reasonable efficiency in the production and distribution of goods and as to protect the public
against unjust exploitation.

4. i The State pledges itself to safeguard with especial care the economic interests of the weaker sec-
tions of the community, and, where necessary, to contribute to the support of the infirm, the
widow, the orphan and the aged.

ii The State shall endeavour to ensure that the strength and health of workers, men and women,
and the tender age of children shall not be abused and that citizens shall not be forced by eco-
nomic necessity to enter avocations unsuited to their sex, age or strength.”
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Throughout the early stages of the drafting process that led to the adoption of the Irish
Constitution of 1937, these principles formed part of the draft constitutional property
provision that eventually became Article 43.73 Heavily influenced by Catholic social
teaching, the policies were designed to establish the communitarian context within
which private property rights were to be exercised, thereby putting flesh on the bones
of the delimiting concepts that were to control private ownership, namely, ‘the exi-
gencies of the common good’ and ‘the principles of social justice’. Property rights
were initially protected in a provision that set out a non-exhaustive list of the kinds
of public-regarding reasons that could justify their restriction and expropriation, in a
manner akin to s. 25 of the Constitution of the Republic of South Africa, 1996. How-
ever, due to fears about the potential for such provisions to generate positive claims
against the State that would be enforceable in the courts, for example, to property
or employment, the directive principles were relegated to Article 45 at a late stage
in the drafting process, and were expressly stated to be non-justiciable.74

Nonetheless, in a number of cases the Irish courts have held that they are entitled to
have regard to those principles in constitutional interpretation, although they have
not gone as far as to invoke Article 45 to support a decision to strike down a legislative
measure.75 Instead, Article 45 has been drawn upon as a positive source of values that
informs the meaning of ‘the exigencies of the common good’ in Article 43, thus sig-
naling the kinds of circumstances in which the exercise of property rights can be jus-
tifiably delimited. In adopting this approach in Landers v. Attorney General, Finlay J
reasoned,

[t]he common good mentioned in Article 43 section 2 sub-section 2 is not of course precisely
defined. Assistance in an attempt to define some facets of the common good can however
and in my view must be obtained from other articles of the Constitution.76

Such internal cross-referencing in constitutional interpretation of the broad delimiting
principles contained inArticle 43 seems entirely appropriate, and gains legitimacy from
its grounding in the text of the Constitution, and in the drafting history of that text.77

While Article 45 was undoubtedly a product of its time, and of the religious influences
on the drafting of the Constitution, it was clearly intended to amplify the meaning of
‘social justice’ and the ‘common good’ for the purposes of Article 43, and accordingly
appropriately informs judicial review of expropriations. By following the lead set by

73. For full discussion, see, R. Walsh, ‘Private Property Rights in the Drafting of the Irish Constitution: A
Communitarian Compromise’, Dublin Univ. L. J., Vol. 33, 2011, pp. 91-93.

74. Id., pp. 95-97.
75. See, e.g. Murtagh Properties Ltd v. Cleary [1972] 1 IR 330, pp. 335-336;McGee v. Attorney General [1974] IR

284, p. 291; AG v. Paperlink [1984] 1 ILRM 373; and Landers v. Attorney General [1975] 109 ILTR 1.
76. [1975] 109 ILTR 1, 5. See also, AG v. Paperlink [1984] 1 ILRM 373.
77. Walsh, supra note 73, pp. 109-113.
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Finlay J in Landers andmaking positive use of the directive principles to affirm the exer-
cise of expropriation powers for purposes consistent with those set out in Article 45,
judges could clarify the kinds of purposes for which expropriation is permitted by
the Constitution, which may further justify judicial deference to expropriations consis-
tent with that guidance. In addition, by following this approach, judges could clarify
the scope of secure possession of property that is guaranteed to owners in the Irish legal
context, which has so far been obscured through deferential and under-reasoned judi-
cial acceptance of broad purposes for expropriations. Accordingly, Irish judges should
meaningfully engage with the guidance that Article 45 provides as to the kinds of rea-
sons for which property can be expropriated. Since it would be directed towards affir-
ming the exercise of expropriation powers, such an approach would neither limit
legislative freedom, nor interfere in the exercise of administrative powers.

5.4.3 Inviolability of the Dwelling

Article 40.5 of the Irish Constitution states, “[t]he dwelling of every citizen is invio-
lable and shall not be forcibly entered save in accordance with law”. As naturally sug-
gested by the language of this provision, it has primarily been invoked in relation to
the establishment and exercise of search and seizure powers for police and other pub-
lic forces.78 In this regard, it has a strong common law underpinning, finding its roots
in the ‘castle’ doctrine originating in Semayne’s case.79 For a long time, very little atten-
tion was paid to Article 40.5 outside of this context, nor was there any judicial con-
sideration of the values that it implicated, beyond the physical exclusion of the
state. However, in recent years, Irish judges have developed their understanding
of the normative underpinnings of Article 40.5, and have emphasized its constitu-
tional pre-eminence. In so doing, they have developed jurisprudence that could oper-
ate to require project-specific, non-hypothetical justification of expropriations of
dwellings, triggered by the particularly significant private sphere that constitutional
protection of the dwelling is understood to secure.

In DPP v. Barnes, which concerned the scope of permissible self-defense by a home-
owner against an intruder, Hardiman J described Article 40.5 as:

[…] a modern Irish formulation of a principle deeply felt throughout historical time and in
every area to which the common law has penetrated. This is that a person’s dwelling house
is far more than bricks and mortar; it is the home of a person and his or her family, depen-
dents or guests (if any) and is entitled to a very high degree of protection at law for this
reason.80

78. (1572-1616) 5 Co Rep 91.
79. [2007] 3 IR 130.
80. Id., p. 144.

5 Reviewing Expropriations



Hedistinguished between the dwelling house and other forms of fungible and non-fun-
gible property, and held that the dwelling house was themost highly protected form of
property under the Constitution. He held that its “[…] free and secure occupation”was
“a necessity for the human dignity and development of the individual and the fam-
ily”.81 Accordingly, Hardiman J treated property as a differentiated concept, compris-
ing a continuum of property interests receiving more or less constitutional protection
depending on their importance to individual dignity and development. This approach
echoedMargaret-Jane Radin’s ‘personhood continuum’ between fungible and personal
property, and her characterization of that continuum as an appropriate basis for mak-
ing normative distinctions in the context of property disputes.82

The substantive content of Article 40.5 was further developed in a number of subse-
quent criminal procedure cases. For example, in The People v. O’Brien, Hardiman J
stated, “[t]his constitutional guarantee presupposes that in a free society the dwelling
is set apart as a place of repose from the cares of the world”.83 In Damache v. DPP, the
Supreme Court appeared to envisage applications for Article 40.5 beyond the search
and seizure, context noting “[e]ntry into a home is at the core of potential State inter-
ference with the inviolability of the dwelling”.84 Thus, while search and seizure may
be Article 40.5’s paradigm, the broad nature of the terms in which it is expressed
means that it is potentially applicable beyond that context.

The potentially far-reaching and dramatic influence of Article 40.5 is illustrated by the
High Court decisions in Wicklow County Council v. Fortune, where Article 40.5 was
relied upon in closely scrutinizing the justifiability of a proposed planning decision
that would have had the effect of depriving an owner of her dwelling.85 The case orig-
inated in an application brought by a local council (acting in its capacity as a planning
authority) to the Circuit Court pursuant to s. 160 of the Planning and Development
Act 2000, seeking a statutory injunction to require the demolition of a dwelling that
was built in contravention of the applicable planning laws, and as such, was unlawful
development.86 The dwelling in question was a small timber chalet situated in a

81. Id., pp. 148-149.
82. Radin, supra note 4, pp. 959-960.
83. DPP v. O’Brien [2012] IECCA 68, [16]. See also, DPP v. Cunningham [2012] IECCA 64, pp. 11-12; DPP v.

Kavanagh [2012] IECCA 65, para. 70.
84. Damache v. DPP [2012] IESC 11, para. 55 (emphasis added).
85. [2012] IEHC 406.
86. The relevant parts of s. 160 of the Planning and Development Act 2000 provide:

“1. Where an unauthorised development has been, is being or is likely to be carried out or continued,
the High Court or the Circuit Court may, on the application of a planning authority or any other
person, whether or not the person has an interest in the land, by order require any person to do or
not to do, or to cease to do, as the case may be, anything that the Court considers necessary and
specifies in the order to ensure, as appropriate, the following:
a. that the unauthorised development is not carried out or continued;
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wooded area of significant natural beauty. The chalet was unobservable from the nea-
rest road and was accessible only via a country lane. It was, according to Hogan J in
the High Court, ‘tastefully constructed’ and did not adversely affect “the amenities or
aspect of any other landowner or local inhabitant”.87 Nonetheless, the planning
authorities had rejected two applications for retention permission for the structure,
and accordingly the Circuit Court granted the injunction sought. That decision was
appealed to the High Court.

Hogan J noted that the development in question was not bona fide, since Ms Fortune
must have known that planning permission was required to build a dwelling in an
area of high amenity.88 However, he refused to confine the application of Article
40.5 to criminal law and procedure.89 He considered that Article 40.5 went further
than the protection of the home in Article 8 of the European Convention on Human
Rights, given its “[…] more emphatic language”. He held that the word inviolability
could not be interpreted as affording absolute protection to dwellings, since such an
interpretation of Article 40.5 would allow individuals to profit from their ownwrongs
by asserting immunity from legal action on grounds of Article 40.5.90 Furthermore, it
would nullify residential development control.91 Nonetheless, in light of Article 40.5’s
language, he held, “[…] the dwelling should enjoy the highest possible level of legal
protection which might realistically be afforded in a modern society”.92 He translated
that level of protection into a strict test, requiring the council to show “[…] that the
continued occupation and retention of the dwelling would be so manifestly at odds
with important public policy objectives that demolition was the only fair, realistic and
proportionate response”.93 Thus, he required evidence that demolition, in the specific
case in issue, was the only means of securing the relevant planning aims, citing as
examples of such evidence circumstances where a dwelling threatened the rights
and amenities of others, or an area of high natural beauty, or created a ‘real and imme-
diate’ traffic or fire hazard, or was so manifestly inconsistent with local development

b. in so far as is practicable, that any land is restored to its condition prior to the commencement of
any unauthorised development;

c. that any development is carried out in conformity with the permission pertaining to that devel-
opment or any condition to which the permission is subject.?

2. In making an order under subsection (1), where appropriate, the Court may order the carrying out of
any works, including the restoration, reconstruction, removal, demolition or alteration of any struc-
ture or other feature.”

87. [2012] IEHC 406, para. 8.
88. Id., para. 34.
89. Id., para. 45. See also, Sullivan v. Boylan [2012] IEHC 389, [2013] IEHC 104 (application of inviolability of

the dwelling to justify an award of constitutional damages in favor of an individual who was contin-
ually harassed at her home by debt collectors).

90. [2012] IEHC 406, para. 40.
91. Id.
92. Id., para. 41.
93. Id., para. 42.
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plans that the owner had ‘no realistic prospect’ of securing a grant of planning per-
mission for the dwelling.94

Hogan J adjourned proceedings to allowparties tomake submissions on the basis of the
stringent standard of review that he articulated,whichwere assessed inWicklowCounty
Council v. Fortune (No. 2).95 In that decision, he noted that a judicial order requiring an
owner to demolish her own house without compensation would have far-reaching
effects on her property rights, and would have to be a proportionate interference with
those rights.96 The council invoked environmental protection and the preservation of
the integrity of the planning system in support of its application for an injunction
requiring demolition of the unlawful development. In particular, it argued that the pre-
cedential impact of a decision in Ms. Fortune’s favor would adversely impact on effec-
tive planning control in an area of natural beauty and environmental significance.97

Hogan J rejected these arguments, emphasizing the need to consider the case on its
own merits. He determined that the fact that a development such as Ms. Fortune’s
was unlawful was a sufficient deterrent against future illegal development, regardless
of whether its demolition was ordered under s. 160.98 He closely interrogated the plan-
ning arguments advanced in favor of demolition, and ultimately rejected them.He con-
cluded that the chalet did not adversely impact on the rights of others, or on the local
area of outstanding beauty.99 In addition, Hogan J rejected the traffic concerns cited by
the planning board on appeal (stemming from the poor quality of the road leading to
the property), on the basis thatmany such roads existed throughout ruralWicklow, and
that no visibility problems arose in entering or exiting the site.100

Fortune presented significant challenges for the enforcement of planning law, which
were frankly acknowledged by Hogan J, who argued that Article 40.5 required “…a
complete re-appraisal of even familiar features of the legal system – including the
operation of planning laws – insofar as they impact on the private dwelling”.101 How-
ever, in the recent High Court decision inWicklow County Council v. Kinsella, Kearns P
strongly objected to the suggestion that Article 40.5 could have such a far-reaching
impact on planning law.102 The case concerned another demolition application, in this

94. Id., para. 42.
95. [2013] IEHC 255.
96. Id., para. 5.
97. Id., para. 12.
98. He contended that an unlawful development was “effectively unsaleable” and could not be used as

security for lending. Id., para. 13. However, in Wicklow County Council v. Fortune (No. 4) [2014] IEHC
267, he granted a declaration pursuant to s. 160 of the Planning and Development Act 2000 that the
development was unlawful.

99. [2013] IEHC 255, para. 28.
100. Id., paras. 29-30.
101. Id., para. 3.
102. [2015] IEHC 229.
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case concerning a chalet erected on a site adjacent to a busy national road without
planning permission, which was not bona fide. The homeowner relied upon Fortune
to argue that demolition would be an unconstitutional interference with his rights
under Article 40.5 of the Constitution. Kearns P rejected that argument, and in the
course of doing so, expressed strong disagreementwith the decision of his High Court
colleague in Fortune.

He argued that Hogan J failed to adequately address the potential adverse consequence
of a precedent such as Fortune on the overall enforcement of planning control.103 While
he accepted that the jurisdiction to issue injunctions on foot of s. 160 must be exercised
constitutionally, he held that where unlawful development was undertaken in bad
faith, Article 40.5 could not itself protect individual rights at the expense of the public
interest in proper planning control. He argued that the property rights of individuals
who act unlawfully should not take precedence over the interests of a democratic soci-
ety in the orderly enforcement of planning and development regulation. He rejected the
relevance of decisions such as Damache, which concerned forcible entry by the police
into private dwellings, to the lawful enforcement of planning control on foot of a stat-
utory procedure involving notice and regularization opportunities for adversely
affected individuals (e.g. through applications for retention permission). He held that
observations should not be transposed between such different legal contexts, and deter-
mined that the rights guarantees in the Constitution were not intended to provide
immunities towrongdoers, or to allow individuals to establish dwellingswherever they
chose. Rather, property rights were held subject to the constraints imposed by planning
law, which body of law was intended to be primarily applied by planning experts, not
the courts. Kearns P concluded that Hogan J’s alternative test re-wrote the relevant stat-
utory scheme,104 and required judges to assume the role that had been assigned by the
legislature to planners, in amanner thatwas inconsistentwith the separation of powers.
On the facts, he declined to second-guess the judgment of the planning authorities that
the dwelling constituted a sufficiently serious traffic hazard to warrant its demolition.

It remains to be seen whether the Court of Appeal and the Supreme Court will prefer
the approach of Hogan J or Kearns P in future cases that may arise on this issue. Much
will turn onwhether Article 40.5 is understood to be solely concernedwith guarantee-
ing privacy within the dwelling, or whether it also guarantees a degree of secure pos-
session of private dwellings to owners – i.e., whether it provides a basis for elevating
the constitutional protection of property rights in dwellings above other forms of
property rights. While Hardiman J in Barnes treated dwellings as per se worthier of
stronger protection than other forms of property, the courts in the other recent crim-
inal procedure cases were primarily concerning with ensuring the privacy of dwellings,

103. He reasoned that the mere fact that a dwelling would remain unlawful development would not nec-
essarily provide a sufficiently strong deterrent against further breaches of planning law. Id.

104. The relevant statutory schemewas that set out in Part VIII of the Planning and Development Act 2000.
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although they did not rule out a potentially wider significance for Article 40.5.105

Although Kearns P was correct to note that the standard of review adopted by Hogan
J was much more searching than that commonly applied to planning decisions in Irish
law, that may be justified if Article 40.5 is understood to guarantee a degree of secure
possession of private dwellings, since the effect of the planning decision in question in
Fortunewas to deprive an owner of her dwelling outright, rather than merely regulating
her use of the dwelling (the most common impact of planning decisions). In its recent
decision in Reid v. Industrial Development Agency the Supreme Court suggested a prefer-
ence for Hogan J’s approach, although without squarely addressing the issue.106 McKe-
chie J. for the Court cited decisions concerning search warrants in support of a strict
construction of compulsory acquisition powers, and characterised secure possession of
private property as a right “safeguarded at the highest level possible within our system
of law”.107 He said that Articles 40.32, 43 and 40.5 of the Constitution mutually inform
each other.

These recent developments suggest that Article 40.5’s relevance cannot be discounted in
reviewing the constitutionality of legislativemeasures and administrative decisions that
adversely affect rights in relation to dwellings.108 Accordingly, Article 40.5 is likely to be
invoked in future legal disputes concerning expropriations, particularly since the
Supreme Court has already recognized the very serious nature of the interference with
property rights that is involved in expropriation.109 The effect of the invocation ofArticle
40.5 in Fortunewas to require compelling justification of the particular decision adversely
affecting the home as ameans of realizing the relevant public policy goal, as opposed to
simply requiring justification of the regulatory regime in general. If a similar approach is
adopted in the expropriation context, even if a more deferential standard of review is
applied than that used in Fortune, acquiring authorities might no longer be permitted
to advance vague, generalized rationales for expropriation, but rathermight be required
to establish a specific ‘public interest’ case for the acquisition of a particular dwelling.

It is submitted that Article 40.5 should have a role, alongside property rights, in the
constitutional assessment of expropriation powers and decisions that affect dwell-
ings.110 It provides courts with another source of values that can inform judicial
review of expropriations. While there is obviously some room for debate as to what
constitutes a dwelling, it is reasonably non-controversial, and has been worked out

105. See, e.g. Damache v. DPP [2012] IESC 11, O’Brien v. DPP [2012] IECCA 68.
106. [2015] IESC 82.
107. [2015] IESC 82 para. 42.
108. The Irish Courts have recognized that Article 8 of the European Convention on Human Rights, which

protects the home, privacy, and family life, is a relevant factor in assessing the proportionality of an
expropriation. See, Reid v. Industrial Development Authority [2013] IEHC 433.

109. Clinton [2007] 4 IR 701, pp. 723-724. Reid v. Industrial Development Agency [2015] IESC 82.
110. See also, A. O’Neill, ‘Property Rights and the Power of Eminent Domain’, in E. Carolan & O. Doyle

(Eds.), The Irish Constitution: Governance and Values, Round Hall, Dublin 2008, p. 435.
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without significant difficulty in a number of Irish cases.111 Its meaning is certainly
clearer, less contestable, and less closely linked to sensitive issues of social and eco-
nomic policy than the delimiting principles set out in Articles 40.3.2° and 43.112

Accordingly, Article 40.5 may furnish judges with a useful textual basis upon which
to justify and more fully apply their existing strict scrutiny review of expropriations,
thereby facilitating greater doctrinal coherence on the issue. This in turn would use-
fully clarify the balance between the State’s power to expropriate and owners’ rights
to secure possession of private property under the Irish Constitution. It would not
necessarily increase the relative protection of security of possession vis-à-vis the pub-
lic interest – taking account of the particular importance of rights in relation to dwell-
ings in assessing the justifiability of expropriations need not always cause such rights
to win out. However, such rights would have a strong claim to be considered and
carefully weighed in any proportionality balancing carried out to determine the con-
stitutionality of an expropriation. Furthermore, the engagement of such rights could
trigger a requirement for at least some evidence of project-specific, as opposed to gen-
eralized and hypothetical, justification of particular expropriation decisions.

. CONCLUS IONS

Given the sensitivity involved in questioning legislative and administrative judg-
ments on social and economic matters, Irish judges, like their counterparts elsewhere,
almost universally incline towards deferential review of the aims of expropriations.113

That inclination, which prompts them to accept broad, generalized objectives and
hypothetical justification of expropriations, has a determinative impact on the scope
of protection that the Constitution guarantees for secure possession of private prop-
erty. It empties subsequent means-ends review of traction, regardless of the standard
of review adopted. This trend is problematic, as it fails to constrain the exercise of
expropriation powers, which in substance limits property rights to liability rule pro-
tection in almost all cases. Such protection, reducing property rights to compensation
entitlements, is inconsistent with the current judicial interpretation of the level of pro-
tection for property rights that the Constitution requires.114 The judicial inclination
towards deference is particularly troubling where, as in the Irish context, the courts
purport to protect property rights stringently through strict scrutiny analysis. In such

111. E.g. Attorney General v. O’Brien [1965] 1 IR 142,DPP v. Corrigan [1986] 1 IR 290 and Sfar v. Louth County
Council [2007] IEHC 344.

112. Indeed, in Kelo v. City of New London 545 U.S. 469 (2005), p. 517, Justice Thomas noted that there was no
question of deference to legislative judgments concerning the reasonableness of searches and seizures
in the context of the Fourth Amendment of the US Constitution, and in various other constitutional
contexts where issues affecting property rights fell to be determined.

113. Barrington, supra note 15, p. 4.
114. G. Calabresi & A. D. Melamed, ‘Property Rules, Liability Rules, and Inalienability: One View of the

Cathedral’, Harv. L. Rev., Vol. 85, 1972, p. 1089.
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circumstances, the reality of the Constitution’s protection for property rights as inter-
preted by the courts does not match the judicial rhetoric, which obscures the real
scope of the state’s power to regulate the exercise of such rights, and the judicial choi-
ces that affect that power.

The question that thus arises is how to address this doctrinal incoherence, given the
sensitivity involved in judicial review of the aims of expropriations. Judges are not
helped by the fact that constitutional property guarantees often do not provide sub-
stantive principles that help to delineate impermissible from permissible exercises of
expropriation powers.115 This increases the extent to which judicial review of expro-
priations, in particular of their objectives, is understood to trespass illegitimately on
legislative freedom, which in turn prompts an entrenchment of general judicial def-
erence to the decisions of legislators and administrators.

As a response to this problem, this chapter has drawn on the Irish experience to argue
that judicial review of expropriations should not be based solely on the principles and
values contained in constitutional property clauses. Rather, guidance should be sought
where available from other constitutional provisions where property rights are impli-
cated, which may provide useful signals and signposts for reviewing the legitimacy of
expropriations. Those values may lead to more robust protection of property rights (as
in the case of Article 40.5 in the Irish context), or may strengthen the state’s hand in lim-
iting those rights (aswithArticle 45). However, regardless of the direction inwhich they
point, they are relevant factors that should receive greater attention from judges in
reviewing expropriations. They indicate that a degree of context-sensitivity may be
appropriate in judicial review of expropriations, with searching reviewmore appropri-
ate in some circumstances than others. For example, in the Irish context,where the social
and economic aims set out inArticle 45 are pursued through expropriation, deference is
appropriate, whereas a decision interfering with the private enjoyment and/or secure
possession of a private dwelling merits closer attention from the courts, given the high
level of protection afforded to dwellings by Article 40.5. Through such a context-sensi-
tive approach, judges can ensure that constitutionally protected property rights entail
more than a right to compensation, without unduly limiting legislative freedom.116

Overall, the Irish experience with Article 45 andArticle 40.5 demonstrates that insight
into the appropriate constitutional balance between the ‘social’ and ‘individual’
aspects of ownershipmay be found outside, as well as within, constitutional property
clauses, and greater attention should be paid to that possibility by judges and aca-
demics alike, within and beyond expropriation law.

115. Section 25 of the Constitution of the Republic of South Africa, is a notable exception to this trend, as it
specifies land reform, equitable access to natural resources, and water reform as permissible bases for
regulation of private property rights.

116. See, e.g. the statements of Finnegan P and Geoghegan J in Clinton, discussed supra at notes 46-54.
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 IN THE SHADOW OF ZIMBABWE

PUBLIC INTEREST, LAND REFORM, AND THE TRANSFER OF PROPERTY IN SOUTH AFRICA

Heinz Klug*

. INTRODUCTION

Responding to the introduction of a new Expropriation Bill in the South African Par-
liament in 2008, former South African President and later Deputy-President FW de
Klerk told the Cape Town Press Club that the Bill was unconstitutional and struck
at the heart of property rights. He argued that “[i]t would allow any property to
be expropriated in what the minister of land affairs construed to be ‘the public inter-
est’” including shares in the stock market.1

He went on to warn that the Bill would have very serious consequences for the econ-
omy, and the degree to which compensation fell short of perceived market value – a
determination that the courts would be barred from changing – would be seen by
markets as unfair deprivation of property. According to De Klerk,

The consequent perception of arbitrary deprivation of property…will have a very negative
impact on national and international investor confidence, and will seriously damage South
Africa’s international credibility …. At a stroke most of the excellent work that the govern-
ment has done over the past 14 years to establish South Africa’s creditworthiness could be
undone.2

De Klerk described section 25 of the Constitution, which deals with property, as hav-
ing been a sincere effort to achieve a delicate balance between protection of vested
property rights and the need for land reform. He then went on to warn that

[i]f this balance is disturbed then the whole essence and the spirit of the agreement which was
reached around section 25 will be undermined… . My contention is, and I feel very strongly
about it, that this Bill in its present form disturbs that balance in a very serious way.3

*Heinz Klug is Evjue-Bascom Professor of Law at the University ofWisconsin Law School and anHonorary
Senior ResearchAssociate in the School of Law at theUniversity of theWitwatersrand, Johannesburg, South
Africa.
1. F.W. de Klerk warns against Expropriation Bill,Mail & Guardian, 25 June 2008, available at<http://mg

.co.za/article/2008-06-25-fw-de-klerk-warns-against-expropriation-bill>.
2. Id.
3. Id.



De Klerk’s argument, that the property clause of the Constitution limits the govern-
ment’s attempt to address inequality in land holdings to policies based on market
mechanisms denies the history of the debates over the property clause during the con-
stitution-making process and ignores the legacy of dispossession and forced removals
that were central to the apartheid project. These processes of dispossession were not
only the basic means of colonization but continued late into the 20th century, as the dar-
kest face of apartheid policy4 – justifying the international community’s designation of
apartheid as a crime against humanity.5 It is this legacy: in which millions were forced
from their homes and declared pariahs in the land of their birth;6 inwhich communities
were dismantled brick by brick and their members scattered across the most barren
wastelands of the country;7 in which people clung to the land and refused to give
up their claims;8 that set the stage for the recognition and shaping of property rights
in post-apartheid South Africa. Yet 20 years after the formal adoption of a post-apart-
heid constitution resistance to change, particularly to the basic economic structure and
distribution of resources – which is the premise of agrarian reform – continues.

Agrarian reform has been repeatedly consigned to the dustbin of history yet it returns
repeatedly,often innewforms,9 indifferent locationsandunderdifferentguises.10While
agrarian reform is often justly identified with land reform, it is important to recognize
that land reform is part of the broader phenomena of agrarian reform which includes
changes not only in land holding but also in the vast awry of institutions, laws and prac-
tices that frame the political economy of any rural society.11 Law plays a central role in

4. See, C. Desmond, The Discarded People: An Account of African Resettlement in South Africa, Penguin, Bal-
timore 1972.

5. See, United Nations General Assembly resolution: The policies of apartheid of the Government of the
Republic of South Africa, G. A. Res. 2202 (XXI), 16 December 1966; United Nations General Assembly
resolution: The policies of apartheid of the Government of South Africa, G. A. Res. 2396 (XXI), 2 Decem-
ber 1968; United Nations General Assembly resolution: International Convention on the Suppression
and Punishment of the Crime of Apartheid, G. A. Res. 3068 (XXVIII), 30 November 1973, reprinted
in United Nations, The United Nations and Apartheid 1948-1994, United Nations Publications, New
York 1994.

6. See, S.T. Plaatjie, Native Life in South Africa (originally published in 1916), edited and introduced by
B. Willan, Longman, Burnt Mill, Harlow, Essex 1987, p. 6.

7. See, L. Platzky & C. Walker, The Surplus People: Forced Removals in South Africa, Ravan, Johannesburg
1985. See also, Surplus People Project, Forced Removals in South Africa: The Surplus People Project Reports,
Vols. 1-5, Surplus People Project, Cape Town 1983.

8. See, Transvaal Rural Action Committee, A Toehold on the Land: Labour Tenancy in the South Eastern Trans-
vaal, Transvaal Rural Action Committee, Johannesburg 1988.

9. See, for example, J. Prebble, The Highland Clearances, Penguin Books, London 1963; and, AmbreenaManji,
The Politics of Land Reform in Africa: From communal tenure to free markets, Zed Books, London 2006.

10. See, W.C. Thiesenhusen (Ed.), Searching for Agrarian Reform in Latin America, Unwin Hyman, Boston
1989.

11. See, A. de Janvry, The Agrarian Question and Reformism in Latin America, John Hopkins University Press,
Baltimore 1981; see also, H. Bernstein, ‘Agrarian questions of capital and labour: some theory about land
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any understanding of agrarian reform, if not in the actual design of the land reform, at
least in the underlying relations of property andgovernance that are subject to change in
the process of reform.12 In addition to the changing relations of property holders and
users, law also provides the framework for local markets, sources of finance, labor rela-
tions, as well as the agricultural and environmental regulations which all shape the
opportunitiesandchoicesof land-basedcommunities.Althoughwewill focusontherole
of law in land reform, it is important to remain aware of the broader context that defines
the overall pattern and direction of any agrarian reform.

The driving force behind most processes of agrarian reform is a prior history of dis-
possession or exclusion.13 While not all processes of dispossession have led to subse-
quent attempts to restore property rights or redistribute land, acts of colonial
dispossession and exclusion remain the major sources of grievance underlying the
justification for present and future reform efforts. Recently, processes of dispossession
that were based on the racial or other aspects of the original occupiers’ identity have
been termed ‘dignity takings’.14 These grievances are sustained in part by the extreme
degree of social dislocation these processes of dispossession engendered. A different
source of agrarian reform has been the attempts to redress historical inequities in
access to land, particularly in Asia and Latin America.15 Although the most effective
of these took place under United States military occupations in Taiwan, South Korea,
and Japan,16 similar land-to-the-tiller forms of reformwere undertaken in other coun-
tries including Mexico,17 India,18 Chile,19 and later Nicaragua.20 A more recent wave
of agrarian reforms have been justified as rectification of past wrongful takings,

reform (and a periodisation)’, in L. Ntsebeza & R. Hall (Eds.), The Land Question in South Africa: The Chal-
lenge of Transformation and Redistribution, HSRC Press, Cape Town 2007.

12. See, H. Klug, ‘BedevilingAgrarian Reform: the impact of past, present and future legal frameworks’, in J.
van Zyl, J. Kirsten & H.P. Binswanger (Eds.), Agricultural Land Reform in South Africa: Policies, Markets
and Mechanisms, Oxford University Press, Cape Town 1996, pp. 161-198.

13. See, C. Walker, Landmarked: Land Claims & Land Restitution in South Africa, Jacana, Johannesburg/Ohio
University Press, Athens, OH 2008.

14. See, B. Atuahene, We Want What’s Ours: Learning from South Africa’s Land Restitution Program, Oxford
University Press, Oxford 2014.

15. See, P. Dorner, Latin American Land Reforms in Theory and Practice: A Retrospective Analysis, University of
Wisconsin Press, Madison 1992.

16. Id., pp. 6-7.
17. See, ‘The Agrarian Law’, Appendix C, in J. Womack, Jr (Ed.), Zapata and the Mexican Revolution, Vintage

Books, New York 1968, pp. 405-411.
18. See, P.S. Appu, Land Reforms in India: A Survey of Policy, Legislation and Implementation, Vikas Publishing

House, New Delhi 1996.
19. See, J.R. Thome, ‘Law, conflict and change: Frei’s law and Allende’s Agrarian reform’, inW.C. Thiesen-

husen (Ed.), Searching for Agrarian Reform in Latin America, Unwin Hyman, Boston 1989.
20. See, L.J. Enriquez, Harvesting Change: Labor and Agrarian Reform in Nicaragua, 1979-1990, University of

North Carolina Press, Chapel Hill, NC 1991.
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including in particular the movement to return property taken in the name of com-
munist revolutions or post–World War II state socialism in Eastern Europe.21

. A HISTORY OF LAND AND AGRARIAN REFORM

The history of agrarian reform in the 20th century reveals a range of circumstances giv-
ing rise to a diverse pattern of rural struggles, government interventions and legal
reform. Themost far-reaching processes of land redistribution taking place atmoments
of extreme political change, whether in the context of violent revolutions or in post-war
contexts. Beginning with the Mexican revolution and continuing through the Russian
and Chinese revolutions, agrarian reform was characterized by the appropriation of
land and its transfer into different forms of collective land tenure from village-based
holdings to massive state run collective farms. After World War II agrarian reform
played amajor role in the reconstruction of Japan, Korea, and Taiwan but here the land
was transferred to the existing individual land users with compensation paid to former
landlords. Processes of wide-scale land reform in post-colonial settings in Africa, such
as the million acre campaign in Kenya22 and after a left-wing electoral victory in Chile,
were pursued in legal environments which dramatically limited the pace and depth of
the reform process. One limiting factor was the process of resettlement in cases where
land was obtained for purposes of redistribution and communities or individuals were
required to uproot and move to the newly acquired lands. Not only was this a costly
and often conflicted process but the beneficiaries of such reforms often lacked the local
knowledge of the land or capacity to place it into production without major inputs of
capital or government aid. Despite the payment of compensation according to the
agrarian reform laws, the reaction of landed interests, often allied with conservative
domestic and international forces, led after the coup in Chile and later after the electoral
defeat of the Sandinistas in Nicaragua, to the reversal of agrarian reforms, or counter-
reforms in which land was sometimes returned to the previous owners.

Since the end of the Cold War, the impetus for agrarian reform has come less from
demands for land redistribution and instead has been driven by demands for repa-
ration or restitution for past injustices. In the former state socialist countries, there
has also been pressure for the privatization of state owned land as part of the market
reform process. At the same time, land hunger and social movements, representing
the rural landless in countries such as Brazil and South Africa, have continued to raise
questions of redistribution and tenure reform. In the United States of America, claims

21. See, R. Giovarelli & David Bledsoe, Land Reform in Eastern Europe: Western CIS, Transcaucuses, Balkans,
and EU Accession Countries, Rural Development Institute, Seattle 2001, available at <ftp://ftp.fao.org/
docrep/fao/007/AD878E/AD878E00.pdf>.

22. See, C. Leo, Land and Class in Kenya, University of Toronto Press, Toronto 1984.
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for restitution of the land of indigenous peoples were first recognized by the Indian
Claims Commission (ICC); however, the ICC, a statutory body established to resolve
claims by Indian tribes against the United States Government, could only grant mon-
etary compensation. First Nations and Native American land claims represent both
demands for the recognition of past injustice and a demand for political recognition
and the right to governmental authority over communities and natural resources.
Recognition by the United Nations of the rights of indigenous peoples has given
impetus to the territorial claims of indigenous communities around the world. The
South African land claims process, initiated by the first post-apartheid constitution
in 1994, explicitly recognized the need to return the land and only in exceptional cir-
cumstances to substitute monetary compensation to those who lost their land as a
consequence of racially discriminatory laws between 1913 and the first democratic
elections in 1994.23 In contrast to the steady, if constrained, process of land reform
in South Africa, the continuing dramatic conflict over land in neighboring Zimbabwe,
has highlighted the continued salience of agrarian reform in the 21st century.

. THE ROLE OF LAW

Law is central to the definition and protection of property rights, but it is also a key
element in processes of agrarian reform. While all significant reforms have usually
accompanied major shifts in political and social power, the role of law has been central
to the justification and stabilization of changes in ownership and tenure relations. Land
Commissions and special land courts have enabled restitution processes and mediated
conflict between tenants and landlords from SouthAfrica toAlbania. Courts have how-
ever also played amajor role in resisting land reform efforts in post-independence India
and under the government of President Frei in Chile. Whether through statutory
change or constitutional mandate, the law has in some places fundamentally altered
the existing gendered relations to land, particularly under indigenous or customary
law as well as in circumstances where traditional authorities have retained or regained
control over the allocation of land and the adjudication of disputes. At the other end of
the legal spectrum, law plays a central role in creating and securing a market in land
rights as well as resolving conflicts between holders of property rights. Another impor-
tant role of law in agrarian reform has been in the regulation of agricultural markets,
production, and financing, which are central to the reshaping of a rural economy as it
responds to the needs and opportunities created by new tenure relations and partici-
pants on the agrarian landscape.

23. Constitution of the Republic of South Africa, Act 200 of 1993, s 8(3)(b): “Every person or community
dispossessed of rights in land before the commencement of this Constitution under any law which
would have been inconsistent with subsection (2) had that subsection been in operation at the time
of the dispossession, shall be entitled to claim restitution of such rights subject to and in accordance with
sections 121, 122 and 123.”
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While the social sources and forms of agrarian reformmight be varied, within the law
it is the concept of property, rather than labor, welfare, or community that has shaped
the options open to reformers and has shaped the patterns of change that have emer-
ged. Among the varying notions of property, it has been the Lockean assertion of
inherent individual rights to property as the basis of the social contract that has
dominated the debate, especially since the collapse of state socialism.Most interesting
however has been the failure among property rights activists to recognize what has
been termed the ‘Lockean caveat’ which in fact provides a justification not for the
dominance of all property claims but rather a more nuanced or balanced relationship
between claims of right and access to the basic resource. Locke’s caveat is that the
amount of property each individual might claim from the state of nature is inherently
limited by the need to ensure that all have adequate access to the resource to ensure
their basic sustenance.24 This relationship, within the Lockean conception, between
rights to property and the need to guarantee access to basic resources has in some
cases, such as in the German Basic Law, justified a notion of property that contains
both rights and duties. However, in the last decade of the 20th century the triumph
of private property in the context of neoliberal globalization has forced those histor-
ically dispossessed of property or denied access to property, to rely more on the con-
cept of restitution and claims for reparation instead of the more traditional claims for
redistribution.

The State’s power of eminent domain has historically been themost effective means of
achieving agrarian reform. At the same time, the use of this power to expropriate pri-
vate property, whether from landlords in India and Chile, or large landowners in Nic-
aragua or Zimbabwe, has led to heightened social and legal conflict. It was only under
the umbrella of military occupation or war – in Taiwan, Japan, and South Korea – that
the transfer of large amounts of land from landlords to tillers, with government com-
pensation used to stimulate industrial investment, that agrarian reform through the
mass redistribution of property rights was swiftly and effectively achieved. In other
contexts expropriations have faced costly legal challenges, including constitutional
challenges to the taking of property for the purpose of redistribution and endless
litigation over the use of related legal mechanisms, such as: ceilings on land
holdings; effective use requirements; and other measures designed to force the
owner to relinquish control over significant portions of their land holdings. Chal-
lenges to the amounts and forms of compensation offered by governments after
expropriation have also tied up land reform programs in legal challenges before
the courts. In the most recent wave of land reform, from the initial political settlement
in Zimbabwe to Eastern Europe and South Africa the emphasis, often encouraged by
the multilateral financial institutions, shifted from expropriation to the principle of

24. See, J. Locke, ‘Second Treatise on Civil Government’, Chapter V, sections 32-33 (originally published in
1690), available at <http://constitution.org/jl/2ndtr05.htm>.
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‘willing-buyer, willing-seller’, the privatization of state property and market-assisted
land reform.25

A central feature of these most recent processes of agrarian reform has been the reas-
sertion that individual land titling should be the goal of agrarian reform. Despite a
long history of ineffective and ultimately failed processes of land titling, such as
the ‘million acre’ program in Kenya just after independence, there has been an enor-
mous amount of resources poured into new titling regimes in Eastern Europe and
Africa, particularly post-1989. Once again, however, particularly in Africa, the ques-
tion of traditional forms of communal title rooted in indigenous systems of land hold-
ing and government has raised questions about the sustainability of individual titling.
At the same time, it has been recognized that even under ‘traditional’ systems of land
tenure there exist a spectrum of rights and duties, held by individuals and commu-
nities, not recognized in the colonial codification of ‘customary law’. Demands for
the recognition of different forms of land tenure have become most acute in the
debates over land restitution and the reform of land tenure arrangements imposed
by colonial, post-colonial, and in the case of South Africa, apartheid authorities. Both
as a result of the recognition of legal pluralism and greater democratic participation,
there has emerged a deeper understanding of different forms of land tenure and the
need, even outside of systems of legal pluralism, to formally recognize a range of ten-
ure forms and not just private property.

. LAND, LAW, AND POVERTY REDUCTION

Struggles over land, whether over access to arable land in rural areas, between agrar-
ian and pastoral communities or over land use and the needs of people for housing in
urban areas, have continued to play an important role in political conflicts, particu-
larly in Latin America and Africa. Recognizing the need to address these issues the
World Bank has recognized that future economic stability requires that land claims
need to be settled and tenure security guaranteed.

Debate continues however over the role of land reform in releasing rural capital for
development and over the exact parameters of tenure security. Outside of its policy
department the World Bank, and the International Monetary Fund in particular, con-
tinue to push for market-related strategies such as individual land titling and are less
open to demands for the recognition of a diversity of land tenure systems, including
communal and indigenous tenure forms. This emphasis on the market fails to recog-
nize that access to land in many developing countries serves a range of purposes

25. See, K. Deininger, Land Policies for Growth and Poverty Reduction: AWorld Bank Policy Report, Oxford Uni-
versity Press, Oxford 2013.
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including: the formation and maintenance of identity for indigenous communities; as
a home of last resort formany rural/urbanmigrants; as ameans to diversify economic
opportunity and risk among rural families; and finally, and possibly most impor-
tantly, as a form of social security in times of economic hardship and old age.

Market-led reformhasbeen themantraof theWorldBankas it has attempted tomediate
between claims for restitution, demands for redistribution, and the need to resuscitate
and stabilizemarkets in countries emerging from state socialism, authoritarian dictator-
ships, apartheid, and civil conflict. These policies have however failed in countries, such
asZimbabwe,where the post-colonial settlementdictatedawilling-buyer,willing-seller
processyet failed toprovide the resources required toaddress thevast coloniallyderived
inequalities in landownership. InSouthAfrica, therehas thus farbeen less economicand
political disruptionwith the process of restitution providing some relief and promise of
change, yet the process remains extremely slow and the overall disparities continue to
stimulate agrarian tension and at times violent disruption. In other circumstances, the
process of privatization and individual titling continues apace; however, there is little
evidence that this has significantly stimulated agrarian economies and lives. Facedwith
persistent rural poverty, developing countries and international non-government orga-
nizations, such as Oxfam, have pointed to farm subsidies in developed countries26 in
addition to unequal access to land and capital as causes for the continued marginaliza-
tionofagrarianeconomies indevelopingcountries.27Asaresult, theDoharoundof inter-
national tradenegotiations focusedon theneed toaddress thesedisparities in the context
of theWorldTradeOrganization, yet seemedunable to achieve these goals sincedomes-
tic interests in the developed world continue to resist agricultural policies that would
inevitably lead to massive changes and agrarian reform in their own countries.

After 20 years of democratic governance, the debate over South Africa’s land reform
program has become an argument over whether the glass is half full or half empty.28

Although the promise of the 1994 African National Congress (ANC) election manifesto
– a transfer of 30% of the land – has clearly not beenmet, it is the case that thousands of
families and individuals from the most marginalized sections of society have been ben-
eficiaries of the government’s threefold land reform strategy: land restitution; land
redistribution and land tenure reform. Despite these slow gains, it remains the fact that
the clearest indicator of poverty in South Africa even after 20 years of democracy is

26. A. Cassel, ‘Why U.S. Farm Subsidies Are Bad for theWorld’, Philadelphia Inquirer, 6 May 2002, available
at <http://web.archive.org/web/20070609232802/> <http://commondreams.org/views02/0506-
09.htm>.

27. Oxfam, Rigged Rules and Double Standards: Trade, Globalisation and the Fight Against Poverty, Oxfam Inter-
national, London 2002, pp. 110-119. Available at <http://policy-practice.oxfam.org.uk/publications/
rigged-rules-and-double-standards-trade-globalisation-and-the-fight-against-pov-112391>.

28. See, F. Hendricks, L. Ntsebeza&K.Helliker (Eds.),The Promise of Land: Undoing a Century of Dispossession
in South Africa, Jacana, Auckland Park, South Africa 2013.
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being black, female, and living in a rural area.29 Unfortunately, this set of criteria now
seems less likely to change, given a policy shift in which the government, after re-eval-
uating its land reform program, decided to target black commercial farmers instead of
marginalized rural communities to be the beneficiaries of continued land reform.
Despite these limitations, however, the land-reform program has produced some inter-
esting opportunities for creating alternative ways to produce and build community. A
new legal creation, the Community Property Association, for the recognition of com-
munal property – which simultaneously guarantees the property rights of the partici-
pants yet requiresmembers of this new property holding institution to adopt particular
internal modes of governance that are both procedurally democratic and based on for-
mal notions of gender and social equality – has produced a unique institutional form
that attempts to bridge the divide between indigenous forms of communal tenure and
the country’s constitutional commitments.30

One of the major challenges in evaluating land reform policy is to clarify the nature of
the goals the policy is designed to achieve. Given the failings of a century of capitalist
development in Africa, and rural South Africa in particular, it might be prudent to
acknowledge that the goal is simply to achieve freedom from the oppression of struc-
tural poverty. From this perspective, it is dependence or the lack of autonomy and self-
determination in its widest sense that is the core feature of oppression under conditions
of formal democracy. Thus, instead of focusing solely on the structure of ownership and
the nature of the production process, it is important to consider the potential of a broa-
der notion of emancipation from social, economic, and political dependence as an alter-
native to the current systems of production in the South African countryside. At its
thinnest, this might entail a number of simple freedoms: to employ one’s own labor
without coercion; to be free from regular hunger and disease; and to be able to take part
in making decisions that directly impact one’s life and community. At its thickest, this
might have the potential of providing a space in which communities might be able to
engage the market from a position of relative self-sufficiency while also confronting
some of the internal issues of gender and authority that limit the possibilities of internal
intra-community or individual emancipation. Although land tenure arrangements and
the status of community show a great deal of variation across the landscape, from for-
mer bantustans, or communal areas, to corporate and commercial farms in vastly differ-
ent climatic and agricultural zones, the choices open to the vast majority of land reform
beneficiaries remain tightly constrained. For the vast majority of rural South Africans,
the immediate opportunity is to obtain some form of tenure security and hopefully

29. See, J. Seekings & N. Nattrass, Class, Race, and Inequality in South Africa, University of KwaZulu-Natal
Press, Scottsville 2006, Yale University Press, New Haven, CT 2005.

30. See, H. Klug, ‘Community, property and security in rural South Africa: emancipatory opportunities or
marginalized survival strategies?’, in Boadventura de Sousa Santos (Ed.), Another Production is Possible:
Beyond the Capitalist Canon, Verso Press, London 2006.
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access to enough land to be able to adopt a feasible multi-tiered strategy of crop pro-
duction, animal husbandry and off-farm employment, so as to both sustain themselves
and gradually rebuild after the destruction and denial of apartheid which followed a
century of colonial dispossession.

. CLAIMING LAND AND PROTECT ING PROPERTY

The debate over land was renewed in the ANC in late 1989 and coincided with De
Klerk’s February 1990 public announcement of the political opening that would set
the stage for South Africa’s democratic transition. At that moment, the ANC in
Lusaka, Zambia organized a workshop on the ‘Land Question’ initiated by ANC
activists Bongiwe Njobe and Helena Dolny. While the workshop focused on analyz-
ing the state of rural South Africa, all the participants – ANC members who ranged
from scholars and traditional leaders to peasant activists – seemed to assume that
nationalization of existing land holdings, given a history of dispossession and the vast
inequalities in land holdings between black andwhite,31 would be high on the agenda
of an ANC government. This shared assumption was based in no small part on our
commitment to the 1955 FreedomCharter – recognized by the ANC as expressing the
will of the South African people –which declared in part that the “national wealth of
our country… shall be restored to the people”, and “all the land re-divided amongst
those who work it, to banish famine and land hunger”.32

Despite these assumptions and the liberation movement’s general rhetoric on the
‘LandQuestion’, activists at theworkshop had a realistic view of the low priority rural
issues had on the mainly urban-based ANC’s political agenda in the late 1980s. They
were however encouraged by the ‘Economy and Land’ sections of the ANC’s Consti-
tutional Guidelines, which had been issued in 1988 as part of the ANC’s preparations
for negotiations with the Apartheid regime.33 Here, the ANC signaled its future inten-
tions to both the international community and the Apartheid regime, by announcing
its intention to constitutionally protect property.While this promisewent further than
what might have been expected, given the rhetoric of socialization, nationalization
and redistribution so dominant in the ANC at the time,34 the limited focus on

31. See, A. Claassens, ‘For Whites only: land ownership in South Africa’, in M. de Klerk (Ed.), Harvest of
Discontent: The Land Question in South Africa, Idasa, Cape Town 1991; see also, M. Robertson, ‘Dividing
the land: an introduction to Apartheid land law’, in C. Murray & C. O’Regan (Eds.), No Place to Rest:
Forced Removals and the Law in South Africa, Oxford University Press, Cape Town 1990.

32. FreedomCharter, adopted at Kliptown, June 26, 1955. Available at<http://anc.org.za/show.php?id=72>.
33. AfricanNational Congress, ‘Constitutional Guidelines for a Democratic SouthAfrica’ (originally publis-

hed 1988), reprinted in Hastings International and Comparative Law Review, Vol. 12, 1989, pp. 322 et seq.,
pp. 323-324.

34. See, AfricanNational Congress, ‘AnAnalysis of The FreedomCharter, the Revolutionary Programme of
the African National Congress’, as presented at the Morogoro Conference, Tanzania, May 1969,
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property for ‘personal use and consumption’, allowed these conflicting visions of
redistribution and property rights to coexist. This coexistence was aided by the doc-
ument’s commitment to “devise and implement a land reform programme… in con-
formity with the principle of affirmative action, taking into account the status of
victims of forced removals”.35 With the exact modes of implementation still open
to debate, the Lusaka workshop opted to institutionalize the issue within the ANC
by calling for the formation of an ANC Land Commission to address the lack of spe-
cific policies within the organization.

It was as a member of the ANC Land Commission’s secretariat (first alone and joined
later by two others) that I returned to South Africa in June 1990. In setting up the Land
Commission, we soon began to work with the already well-established community of
lawyers, NGOs, and activists who had long struggled against forced removals in the
courts and on the land.36 This informal coalition provided both the organizational
basis, knowledge, and experience, which sustained the struggle for the recognition
of dispossessed land rights during the political transition and constitution-making
process. While the ANC Land Commission had access to the ANC’s internal pol-
icy-making processes and could evoke strong public reaction as a voice of the
ANC, it was the return to land campaigns of land claimants, and their lawyers’ con-
tinued engagement with the De Klerk government, that frustrated the apartheid
regime’s attempts to preempt future claims. The apartheid government attempted
to take the question of land off the negotiating table by repealing the Land Acts in
1991 and establishing an Advisory Commission on Land Allocation with the goal
of settling all claims before the political transition to democratic rule could be
completed.37

‘The debate over land reform38 and property rights centered first on the ANC’s draft
bill of rights published in 1990 which contained a single Article addressing the ‘econ-
omy, land, and property’.39 Within the ANC, the Land Commission began hearing
from its constituency and opening debates on land reform, nationalization, and res-
titution. This process began with newly formed branches and communities locked in

reprinted in Apartheid: A. La Guma (Ed.), A Collection of Writings on South African Racism by South Afri-
cans, International Publishers, New York 1971.

35. African National Congress, Constitutional Guidelines for a Democratic South Africa (originally publis-
hed in 1988), reprinted inHastings International and Comparative Law Review, Vol. 12, 1989, pp. 322 et seq.,
pp. 323-324.

36. For an excellent account of these activities see, R.L. Abel, Politics by Other Means: Law in the Struggle
Against Apartheid, 1980-1984, Routledge, New York and London 1995.

37. See, Abolition of Racially Based Land Measures Act 108 of 1991.
38. For an example of an early contribution to the land reform debate from the perspective of the ANCLand

Commission, see, H. Dolny&H. Klug, ‘Land reform: legal support and economic regulation’, inG.Moss
& I. Obrey (Eds.), South African Review 6: From ‘Red Friday’ to Codesa, Ravan, Johannesburg 1992.

39. Article 11,ABill of Rights for a New South Africa: AWorking Document of the ANCConstitutional Committee,
Centre for Development Studies, Bellville 1990.
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land conflicts around the country, but increasingly focused on a series of internal dis-
cussions, joined at times by activists and lawyers of the land movement, with mem-
bers of the Constitutional Committee40 as well as in engagements with other activists
and sectors in a series of conferences initiated by the Constitutional Committee – at
which special sessions or subgroups focused on the issue of land and property. Out-
side the ANC, the Land Commission built links and worked closely with lawyers and
activists of the return to landmovement and became engaged in wider public debates
over land claims and land redistribution. It was here then that those cause lawyers
who had long opposed government action began to participate in a process aimed
at shaping the future law in this area. Central to these debates was the status that
property rights would have in a future Constitution.

Although the ANC’s draft bill of rights only protected, in our view, limited rights to
personal property, it became clear at the May 1991 conference convened by the ANC
Constitutional Committee, that the ANC was under a great deal of pressure to grant
greater recognition to property rights. In fact, attempts at that conference to question
whether there should be any constitutionally protected property rights at all, elicited a
highly charged response from one member of the Constitutional Committee who
warned that the rejection of property rights would directly endanger the democratic
transition. In response, the participants at the conference called for a reworking of the
draft in which land would be recognized as a specific form of property and treated
separately from property in general. As such, concern was expressed about the rec-
ognition of property rights before the implementation of the necessary process of
redistribution. Furthermore, participants made a commitment to include positive
rights to land for the landless.41

While this internal debate sought simultaneously to limit the reach of existing prop-
erty rights and to secure a more equitable distribution of property in the future, the
response of the regime and the existing economic interests was expressedmost clearly
by the South African Law Commission – a nominally independent statutory body. In
its August 1991 ‘Interim Report on Group and Human Rights’, the Law Commission
launched a sustained attack against the ANC Draft, charging that the “ANC’s bill …
provides, in a manner which hardly disguises the aim, for nationalization of private
property without objectively testable norms for compensation”, and that what the

40. The Constitutional Committee was chaired by Zola Skweyiya, head of the ANC’s legal department,
under whose authority the land commission initially fell. Skweyiya’s interest in and commitment to
these issues are reflected in: Z. Skweyiya, ‘Towards a Solution to the Land Question in Post-Apartheid
South Africa: Problems and Models’, South African Journal on Human Rights, Vol. 6, 1990, pp. 195-214.

41. See, Centre for Development Studies, A Bill of Rights for a Democratic South Africa: Papers and Report of a
Conference Convened by the ANCConstitutional Committee, Center for Development Studies, Bellville 1991,
pp. 129-132.
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ANC intended was “in fact nothing but nationalization under the cloak of expropri-
ation… designed to secure state control over property”.42 Instead, the Law Commis-
sion called for the protection of private property and for the payment of just
compensation in the event of expropriation in the public interest. Likewise, the Dem-
ocratic Party, traditionally the party of big capital and white ‘liberals’, proposed a
comprehensive right to property which could only be derogated by lawful expropri-
ation in the public interest, and only then, when subject to the “proper payment of
equitable compensation, which in the event of dispute, shall be determined by an
ordinary court of law”.43 Neither of these proposals provided for the restitution of
property taken under apartheid and as such failed to comprehend the threat to prop-
erty rights, and even the very notion of constitutional rights, that the legal entrench-
ment of apartheid’s spoils entails.

While attention was focused on the question of property rights the ANC Land Com-
mission continued to hold meetings around the country to discuss land issues, both
as a means to increase awareness within the ANC, as well as to begin the formula-
tion of a land policy for adoption by the movement. The first target of this campaign
was to commit the organization to a set of principles upon which a policy could be
built. With this as its goal, the ANC Land Commission held a national conference in
June 1991 at which we produced a set of guidelines for the development of land pol-
icy. These guidelines were then presented and adopted at the ANC’s National Con-
ference in July 1991. The most important features of the Land Manifesto were: its
simultaneous commitment to both land restitution and land redistribution; its rec-
ognition of a diversity of land tenure forms; and the advancement of a policy of affir-
mative action as the main device to achieve specific policy goals.44 With these
guidelines, the ANC effectively endorsed a strategy against the simple constitu-
tional recognition of private property as recognized by the apartheid state. First,
by demanding both restitution and land reform, it questioned and threatened the
legitimacy of existing property rights. Second, the recognition of different forms
of tenure de-centered private land ownership and provided a basis for the recogni-
tion of communal and other forms of land tenure. Finally, the manifesto recognized
that affirmative action-type polices would provide a structure in which the multi-
tude of specific policy goals and claims of different constituencies within the
ANC could be accommodated and targeted to address land issues and the interests
of the rural poor.

42. South African Law Commission, Interim Report on Group and Human Rights, South African Law Com-
mission, Pretoria 1991, pp. 359-365.

43. See Article 9, Democratic Party, ‘Freedom under the Rule of Law: Advancing Liberty in the New South
Africa, Draft Bill of Rights’, May 1993.

44. ANC Land Commission, ‘Land Manifesto for ANC National Conference’, July 1991.
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At the October 1991 National Conference on Affirmative Action, convened by the
ANC Constitutional Committee, a report back to the plenary session from the sub-
group on land concluded that a ‘wealth tax’ would be necessary to fund land redis-
tribution. Given the demand that any expropriation be compensated, the group
concluded that the only way to achieve the redistribution of land necessary to over-
come the legacy of the 1913 Land Acts was to create a specific compensation fund. In
order to achieve the equitable redistribution required, this dedicated account would
need to be funded by thosewho benefited from the limited landmarket created by the
Land Acts which had reserved 87% of land for white ownership and control.45 This
could be achieved, it was argued, by the imposition of a ‘wealth tax’ similar to the
equalization tax adopted to facilitate the rebuilding of bombed housing stock in
the Federal Republic of Germany in the aftermath of World War II. While the idea
of special taxes to overcome the vast disparities created by apartheid has continued
to raise interest and was used in 1994 as a once-off surcharge to cover the costs of the
transition, in 1991, the reaction was immediate – the major white controlled newspa-
pers went ballistic and within hours ANCmembers involved were once again receiv-
ing death threats from those who had attempted to silence opposition during the
height of apartheid. Although senior ANC leaders supported the holding of a debate
on the ‘wealth tax’, it also became clear that any attempt to conduct an effective redis-
tribution of land rights would meet extremely stiff opposition from the ancien regime
as well as conflict with alternative demands for resources among the ANC’s own
constituencies.

While activists and lawyers in the anti-apartheid movement had long engaged the
state on issues of land, in the classic cause lawyering sense of ‘speaking truth to
power’ as they campaigned against forced removals, the democratic transition unset-
tled this paradigm. As power shifted, away from the old regime and into a contested
realm of negotiations, so the role of cause lawyers was transformed. At first, the need
to pursue and claim the rights of land claimants – in the return to land movement –
remained a central activity, but soon, the focus began to shift towards participation in
defining the future. This brought these cause lawyers into a different realm, one in
which the claims of their clients had to be placed in the context of broader social pol-
icies and concerns – including the often contradictory needs of the democratic tran-
sition itself. Instead of working to secure the immediate goals of the cause as
represented by their client’s claims to land, the formulation of constitutional and pol-
icy options required concern for a myriad of competing concerns, including issues of
procedural fairness and feasibility – issues that are of secondary importance to those
whose focus is the cause of rights claimants.

45. See, M. Robertson, ‘Dividing the land: an introduction to Apartheid land law’, in C. Murray & C. O’Re-
gan (Eds.), No Place To Rest: Forced Removals and the Law in South Africa, Oxford University Press, Cape
Town 1990.
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Despite the fierce public exposure which followed the proposal of a wealth tax, when
formal negotiations began at Codesa in December 1991, it seemed as if the land issue
would, once again, be pushed into the background as the parties clashed over the very
nature of the political transition. As far as property issues were concerned, they were
subsumed in the larger debate over whether the purpose of Codesa was to produce a
detailed interim Constitution or broad Constitutional Principles, which would guide
but not frustrate the work of a future democratically elected constitution-making body.
Despite thismarginalization of substantive issues in the negotiations, for land claimants
and those active in support of their demands, the struggle over land and property rights
continued simultaneously on two planes. First, in actual land occupations and attempts
to return to land, from which communities had been forcibly removed – whether by
occupation or legal and administrative negotiations with ACLA46 and the De Klerk
government. Second, at the level of ideas, with debates over different policy options
continuing at a series of conferences and meetings, either organized by the ANC Con-
stitutional Committee together with various University-based institutes or directly by
the academy. One of the most important of these was organized by long-time land
activist Aninka Claassens through the Centre for Applied Legal Studies (CALS), to
discuss “the effect that a constitutionally entrenched right to property might have on
future land reform legislation and programmes”.47

The opening of a discussion on particular options for the recognition of land rights
and the consequences a property clause might have on land claims was, at this stage,
a vital intervention, making it clear that the issue of land rights could not be divorced
from the wider question of property. Furthermore, when this conference is placed in
the context of the series of conferences, meetings, and workshops held in this period,
its significance, as one in a series of intellectual loci of the South African transition,
may be recognized.48 At these events, new substantive ideas were introduced into
the public debate while simultaneously being framed through their presentation in

46. For a critique of the government’s Advisory Committee on Land Allocations (ACLA), see, Klug 1996,
pp. 166-171.

47. See, A. Claassens, ‘Editorial’, South African Journal on Human Rights, Vol. 8, 1992.
48. These included the following conferences: ‘Towards a non-racial, non-sexist Judiciary in South Africa’,

Constitutional Committee of the ANC and the Community Law Centre, University of the Western
Cape, Cape Town,March 26-28, 1993; ‘Structures of Government for a UnitedDemocratic SouthAfrica’,
the Community Law Center, University of the Western Cape, ANC Constitutional Committee, Center
for Development Studies, University of the Western Cape, Cape Town, March 26-28, 1992; ‘National
Conference on Affirmative Action’, University of the Western Cape, ANC Constitutional Committee
and Community Law Centre, Port Elizabeth, October 10-12, 1991; ‘Conference on a Bill of Rights for
a Democratic South Africa’, Constitutional Committee of the ANC and the Centre for Socio-Legal Stud-
ies, University of Natal, Durban, Salt Rock, Natal, May 10-12, 1991; ‘Constitutional Court for a Future
South Africa’, ANC/CALS/Lawyers for Human Rights, Magaliesberg, February 1-3, 1991; and ‘Sem-
inar on Electoral Systems’, Centre for Development Studies (CDS)/ANC Constitutional Department,
Stellenbosch, November 2-4, 1990.
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the context of different international histories and examples. Among the important
substantive interventions made at the CALS conference was the public floating of
the suggestion for a land claims court – in the form of a report to the conference from
a group of lawyers and activists from the ‘land claims movement’who were working
on this option at the behest of the ANC Land Commission.49 Other important sub-
stantive interventions at this conference included Geoff Budlender’s construction
of a legal right to land for the landless,50 as well as the work of Catherine Cross,
who demonstrated the continued vitality and existence of alternative understandings
of land rights in opposition to the prevailing legal notions of individual private prop-
erty rights.51 Presentation of Canada’s decision to preclude the explicit recognition of
property rights from their 1982 Charter of Rights52 and the history of constitutional
conflict over land reform in India in the post-independence years53 introduced both
substantive examples of alternative approaches and provided grist for debate over the
dangers of, and alternatives to, the constitutional enshrinement of property rights.

It was these interventions that forced the ANC to re-evaluate its own proposed ‘Draft
Bill of Rights’. After several meetings with land activists and members of the Land
Commission, Albie Sachs, then amember of the ANCConstitutional Committee, pro-
posed new sections on Land and the Environment as well as a separate Property
clause for the revised text of the ANC draft bill of rights.54 These new sections essen-
tially expanded the ANC’s proposals making it clear that land rights would remain a
central claim of the anti-apartheid movement and that the protection of property
would remain subject to these claims. While property rights were given separate rec-
ognition for the first time in the new text, the text also suggested that these references

49. E. Swanson, ‘A Land Claims Court for South Africa: Report on Work in Progress’, South African Journal
onHumanRights, Vol. 8, 1992, pp. 332-343.While I participated erratically in themeetings of this group, I
did submit a memorandum on the experience of the Indian Claims Commission in the United States as
both an example of a land claims process and as a warning against limiting the claimants’ remedies to
monetary compensation instead of the return of land which was the basic demand of claimants. In the
debates that followedwewere able to use the experience of the ICC to argue that cash settlements could
never satisfy demands for the return of land, pointing to the fact that despite 30 years and millions of
dollars Native American claims remained unsatisfied.

50. G. Budlender, ‘The Right to Equitable Access to Land’, South African Journal on Human Rights, Vol. 8,
1992, pp. 295-304.

51. C. Cross, ‘An Alternative Legality: The Property Rights Question in Relation to South African Land
Reform’, South African Journal on Human Rights, Vol. 8, 1992, pp. 305-331.

52. R.W. Bauman, ‘Property Rights in the Canadian Constitutional Context’, South African Journal on Human
Rights, Vol. 8, 1992, pp. 344-361.

53. J. Murphy, ‘Insulating Land Reform from Constitutional Impugnment: An Indian Case Study’, reprin-
ted in South African Journal on Human Rights, Vol. 8, 1992, pp. 362-388.

54. A. Sachs, Protecting Human Rights in a New South Africa, Oxford University Press, Cape Town 1990,
Chapter 9, ‘Rights to the Land: A fresh look at the property question’; and A. Sachs, Advancing Human
Rights in South Africa, OxfordUniversity Press, Cape Town 1992, Chapter 6, ‘Property as a human right’.
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to property, along with all other ‘principles governing economic life’ might be better
placed outside the bill of rights in a non-justiciable section of the Constitution defined
as ‘Directive Principles of State Policy’ –which is the case with similar sections of the
Irish and Indian Constitutions.

By the time, this revised text was first published inMay 1992 negotiations with the De
Klerk government had formally broken down – collapsing Codesa into a morass of
mutual recriminations.55 At the same time, the government’s land claims forum
was being rejected by communities56 who were threatening to physically reoccupy
their lands57 and the ANC Land Commission was being thrust into an engagement
with new actors – both national and international –who had recognized the centrality
of land to the struggle over property rights. The first engagement, which culminated
in a meeting in December 1992, was with the Urban Foundation (UF), a policy insti-
tute funded by SouthAfrican business, which asked for ameetingwith theANCLand
Commission to discuss land claims and the question of creating a land claims court.
At this meeting, the ANC delegation, which included members of the Constitutional
Committee as well as the Land Commission and its allies in the landmovement, were
presented with the argument that while some form of limited land claims process
might be necessary to legitimize future property relations, both the demand for land
among the African majority and the reality of resource needs and allocations for
future development, required that this process be tightly circumscribed. However,
at this stage in the shift from pure advocacy to the responsibility of weighting alter-
native policy options, procedures, and consequences, the cause of the land claimants
remained paramount.While the ANC-aligned participants recognized the problem of
competition over resources under a future democratic government we argued that
any attempt to engage in an all but symbolic process of restitution would fail to build
the legitimacy the Urban Foundation and its corporate constituency seemed to recog-
nize was needed to secure property relations in the new South Africa.

The second of these new engagements began in mid-1992 when theWorld Bank laun-
ched their own initiatives in South Africa. Our immediate response was to ask who
had invited them to South Africa, and to reject the notion of engagement with this

55. See, S. Friedman (Ed.), The Long Journey: South Africa’s Quest for a Negotiated Settlement, Centre for Policy
Studies, Johannesburg 1993.

56. See, Statement from 19 Communities on the Government’s Advisory Commission on Land Allocation,
15 September 1991; see also, Budlender, ‘Lessons Learnt from the land mistake’, Review/Law: Special
Supplement to the Weekly Mail, 11 December 1992, p. 2, col. 1.

57. See, letter dated July 31, 1991 from J. De Villiers, Minister of PublicWorks and LandAffairs, responding
to a letter from lawyers representing a claimant community and stating in part, “I do appeal to you to
advise your clients not to take the law into their own hands because that would unnecessarily compli-
cate consideration of possible claims. It would only serve to increase the temperature of the debate
rather than to arrive at a solution.”
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institution. Soon, however, we realized that the World Bank was developing its own
strategy towards the ‘new’ South Africa58 andwould continue to do sowhether or not
we engaged. Refusal by definition meant lack of knowledge and influence. The Bank,
at the same time, had been rebuffed by other sectors of the anti-apartheidmovement –
particularly the urban sector activists – and responded to our own hesitations by orga-
nizing an initial seminar outside South Africa, in Mbabane, Swaziland, in November
1992. To this event they invited representatives from different South African political
groupings, government and non-government bodies to discuss a set of papers pre-
pared by the World Bank and its consultants.59

These two engagements presented radically alternative possibilities and opportuni-
ties. While the UF was convinced that the demand for land reform among Africans
was being grossly exaggerated, Hans Binswanger, the senior World Bank advisor
who dominated the Swaziland seminar, presented a vision of world development
dependent upon the carrying out of a successful land reform.60 While the UF sugge-
sted a limited process of restitution in order to legitimize property rights, Binswanger
argued that land claims and even land invasions would drive a process of land reform
and suggested that by facilitating land reform the government would be providing an
essential catalyst for sustained economic development. Although the ANC Land
Commission remained extremely skeptical of the equities of the World Bank’s pro-
posals – for a market driven reform focused on small-scale producers – we realized
immediately that the World Bank’s position could be deployed as a way to keep the
issue of land reform on the political agenda. With this aim we encouraged Hans Bins-
wanger to persuade the De Klerk government that land reform was an essential part
of South Africa’s political transition. At the same time, we introduced Binswanger to
members of the ANC’s leadership, including the Constitutional Committee, facilitat-
ing ANC agreement to engage with the World Bank on these issues.

This engagement was pursued through the newly formed Land and Agricultural Pol-
icy Centre (LAPC) andwas structured by the tension between the ANC’s historic con-
cerns about the role of the Bretton Woods institutions and by our concerns to retain
some influence over the Bank’s activities in the political transition. As we began to
negotiate our working relationship with the Bank’s representative, Robert Christian-
sen, I attended a meeting of NGOs in Johannesburg at which Martin Khor of the

58. See, World Bank Southern Africa Department, South African Agriculture: Structure, Performance and
Options for the Future, International Bank for Reconstruction and Development, Washington D.C. 1994
as an example of one in the World Bank’s series of ‘Informal Discussion Papers on Aspects of the Econ-
omy of South Africa’, published between 1992 and 1994.

59. World Bank, Experience with Agricultural Policy: Lessons for South Africa, International Bank for
Reconstruction and Development, Washington D.C. 1992.

60. This paper was eventually published as: Binswanger and Deininger, ‘South Africa Land Policy: The
Legacy of History and Current Options’, World Development, Vol. 21, Issue 9, pp. 1451-1475.
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Malaysian-based Third-World Network and representatives of a World Bank moni-
toring group fromWashington D.C. explained the structure andworkings of the insti-
tution. Although we had already experienced the dramatic impact interest by the
Bank could have on an issue, the understanding we gained from these activists of
the manner in which the Bank’s mission is operated convinced us of the need to
engage the Bank closely and to retain some influence over the Bank’s own information
gathering and analytical process.

While theWorld Bank both wanted and needed our endorsement of their plan to pre-
pare a Rural Restructuring Program (RRP) for South Africa, we demanded that the
initial researchwork be conducted by and remain under the control of South Africans.
This was made possible through the creation of terms of reference for the preparation
of a series of background reports that would form the basis of the preparation of the
RRP. The resulting aide memoirewas concluded on June 15, 1993 inwhich Christiansen
committed the Bank to a process that would ‘be fully transparent, consultative, and
collaborative at all stages’.61 To this end, various South Africans were asked to head
different aspects of the research, including the legal team, which had to prepare a
report on the Constitutional requirements of a land restitution and reform process.
Later, as a member of the World Bank’s mission to South Africa in late 1993, I partic-
ipated in the formulation of the Bank’s proposal for a Rural Restructuring Program for
the country. While there were many parts of the report with which to disagree, its
importance from the perspective of the ANC Land Commission lay in its clear asser-
tion that both land restitution and land reform were central to rural restructuring.62

Furthermore, even though our argument that a constitutionalized property right
would impede land redistribution was excised at the last moment, in favor of the
Bank’s ideal of a market-driven process, the report contained a clear statement to
the effect that land restitution and even redistribution were so important that in
the event of market failure, government intervention would be both justified and nec-
essary.63 Here then the rigors of policy formulation, in which arguments of feasibility
and consequence begin to predominate, begin to shift the ground upon which the

61. R. Christiansen, ‘Aide Memoire: Preparation of a Rural Restructuring Program’, 15 June 1993 (Docu-
ment in author’s possession).

62. See, World Bank, ‘Summary: options for land reform and rural restructuring’, in Land and Agricultural
Policy Centre (Ed.), Land Redistribution Options Conference 12-15 October 1993: Proceedings, Land and
Agricultural Policy Centre, Johannesburg 1994.

63. When the World Bank’s Rural Restructuring Programme was presented in South Africa at the LAPC
organized Land Redistribution Options Conference in October 1993, it had to compete with a range
of suggestions and received serious academic and political criticism. As a result the program never gai-
ned a life of its own but became yet another source of the smorgasbord of alternatives both enabling and
constraining the options available to policy makers in the new South Africa. It’s most enduring impacts
may be its endorsement of land restitution and reform on the one hand and the emphasis upon themar-
ket in achieving these reforms.
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cause lawyer stands. Instead of speaking truth to power, the task becomes one in
which the participants seek to establish a new truth (or policy) through which dem-
ocratic power might be exercised.

But here there is the danger of running ahead. Prior to the beginning of substantive con-
stitutional negotiations in early 1993, the ANC and government still held dramatically
alternative notions of how property should be constitutionally protected. On the one
hand, the ANC was willing to protect the undisturbed enjoyment of personal posses-
sions, so long as property entitlements were to be determined by legislation and provi-
sionwas tobemadefor therestorationof landtopeopledispossessedunderApartheid.64

The Government’s proposals, on the other hand, aimed at protecting all property rights
andwould only allow expropriation for public purposes and subject to cash compensa-
tion determined by a court of law according to the market value of the property.65 In
response, the ANC suggested that no property clause was necessary.66

As negotiations with the De Klerk regime gained momentum in 1993 conflict over the
property clause began to focus on specific issues. Although the ANC had initially
insisted that an ‘interim’ constitution contain only those guarantees necessary to
ensure a level political playing field, the momentum for entrenching rights could
not be slowed, and before long we recognized that we were in the process of nego-
tiating a complete Bill of Rights. It was in this context that the apartheid government
insisted that property rights be included in the ‘interim’ constitution and that themea-
sure of compensation include specific reference to themarket value of the property. In
response, the ANC insisted that the property clause not frustrate efforts to address
land claims and that the state must have the power to regulate property without being
obliged to pay compensation unless there was a clear expropriation of the property.
Although the regime agreed that explicit provisions guaranteeing and providing for
land restitution should be included, its negotiators insisted that such provisions
should not be located within the property clause. Instead, it was proposed that if they
were to be included, they should be incorporated into the corrective action provisions
of the equality clause.

Mass action played an important part in the ANC-alliance’s campaign to shape the
transition, and various forms of public display of claims, outrage, and shows of

64. See, Article 13, ANC Draft Bill of Rights: Preliminary Revised Version (February 1993).
65. See, Republic of South Africa, Government’s Proposals on a Charter of Fundamental Rights, 2 February

1993.
66. As late as October 1995 the Draft Bill of Rights being considered by the Constitutional Assembly’s

Theme Committee 4 included as Option 2, ‘No property clause at all’. Constitutional Assembly, Theme
Committee 4, Draft Bill of Rights, 9 October 1995. See also, Constitutional Assembly, Constitutional
Committee Sub-Committee: Draft Bill of Rights, Volume One, Explanatory Memoranda, 9 October
1995, pp. 126-140, which includes a discussion of the nature of the right to property in international law.
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strength were employed by groups on all sides to ensure that their concerns or
demands were placed on the agenda at the multi-party talks. Marked by protests,
demonstrations, campaigns, and even an invasion of the World Trade Center in
Kempton Park, the site of the multi-party negotiations, mass participation in the con-
stitution-making process exhibited both a diversity of claims and a degree of popular
frustration with an undemocratic negotiating process. Among these were representa-
tives of communities who were forcibly removed under apartheid, who marched on
the World Trade Center protesting the proposed constitutional protection of prop-
erty, which they saw as an entrenchment of the apartheid distribution of property,
and demanding constitutional recognition of their right to return to their land.67

Answering these demands and conflicts, the interim1993Constitution provided a sep-
arate institutional basis for land restitution, which was guaranteed in the corrective
action provisions of the equality clause,68 and compromised on the question of com-
pensation by including a range of factors the courts would have to consider in deter-
mining just and equitable compensation.69 Significantly, as Matthew Chaskalson
argues, the final outcome in termsof the specificwordingadoptedwas asmucha result
of serendipity, legal ignorance, and theparticular quirks andconcernsof the individual
negotiators, as the logical product of an informed or even interest-based political
debate and compromise.70 This is demonstrated most aptly in the choice of the termi-
nology of public purpose over public interest in the expropriation clause despite agree-
ment among the parties to give the state as much leeway as possible in this regard.

However, even then, the substance of the outcome reflects both the general contours
of the political conflict over the property clause and the bounded alternatives avail-
able to the parties – from the recognition of existing property rights on the one hand,
to the recognition of land claims on the other. Significantly, the factors to be consid-
ered in the determination of just compensation reflect this outcome. On the one hand,
they were directed at the problem of land claims and included: “the use to which the
property is being put, the history of its acquisition, the value of the investments in it by

67. Amarch on theWorld Trade Center in June 1993 in which a land rights memorandumwas delivered to
the negotiators, was followed by a march in central Pretoria in September 1993 in which about 600 peo-
ple from 25 rural communities threatened to reoccupy land from which they had been removed by the
apartheid government as a way of highlighting their demands for the unconditional restitution of land,
the establishment of a land claims court and guaranteed security of tenure for farm workers and labor
tenants. The Transvaal Rural Action Committee which organized the march also called for the rejection
of the proposed property clause in the constitution. Adrian Hadland, ‘Demonstrators hand govt land
ultimatum’, Business Day, 2 September 1993.

68. See, section 8(3)(b) Constitution of the Republic of South Africa, Act 200 of 1993.
69. See, section 28(3) Constitution of the Republic of South Africa, Act 200 of 1993.
70. M. Chaskalson, ‘Stumbling Towards Section 28: Negotiations over Property Rights at the Multiparty

Talks’, South African Journal on Human Rights, Vol. 11, 1995, pp. 222-240.
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those affected, and the interest of those affected”,71 while on the other hand, at the
insistence of the ancien regime and making possible the inclusion of other factors, it
enshrined ‘market value’. This compromise marked both the success and limit of
those cause lawyers and activists committed to securing land for the dispossessed
and it was under this constitutional regime that Mandela’s government and South
Africa’s first democratic parliament began to address land claims. Acting in terms
of the specific clauses of the 1993 Constitution, which provided for the establishment
of a land claims process, parliament passed the Restitution of Land ClaimsAct in 1995
setting up regional Land Claims Commissions and the new Land Claims Court.72

Despite predictions that there would be very little change in the Constitution during
the second phase of the constitution-making process, particularly on such sensitive
issues as the property clause and the Bill of Rights, the property issue, in fact, once
again became one of the irresolvable lightning rods in the Constitutional Assembly.
Although the committee charged with reviewing the Bill of Rights was at first reluc-
tant to change the formulation of the 1993 compromise, challenges centered on the
question of land restitution and reform73 once again forced open the process.74 In this
case, the impetus came from a Workshop on Land Rights and the Constitution orga-
nized by the Constitutional Assembly’s subcommittee, Theme Committee 6.3, whose
task it was to resolve issues related to specialized structures of government such as the
Land Claims Commission and Land Court provided for in the 1993 Constitution.
Focusing on the land issue this meeting once again brought together those committed
to the cause of land redistribution and raised the problem of property rights in the
Constitution. While some participants again raised the question about whether there
should be any property protection within the final Constitution, the major change
from the period in which the 1993 Constitution was negotiated was that the partici-
pants in this workshop, even those representing long established interests like the
National Party and the South African Agricultural Union, now agreed on the need
‘to rectify past wrongs’ and for land reform. Disagreement here was over the means.
The SouthAfrican Agricultural Union, for example, continued to assert that “it should
be done in awaywithout jeopardizing the protection of private ownership”, while the

71. Section 28(3) Constitution of the Republic of South Africa, Act 200 of 1993.
72. See, Klug, ‘Historical claims and the right to restitution’, in J. van Zyl, J. Kirsten & H.P. Binswanger

(Eds.), Agricultural Land Reform in South Africa: Policies, Markets and Mechanisms, Oxford University
Press, Cape Town 1996.

73. See, Constitutional Assembly, Constitutional Committee Sub-Committee: Documentation: Land Rights,
9 October 1995; Theme Committee 6.3: Specialised Structures of Government: Land Rights, Documen-
tation 11 September 1995; and, Constitutional Assembly, Theme Committee 6.3: Specialised Structures
of Government: Documentation Volume 2A: Land Rights, 15 September 1995.

74. Political agreement on the property clause was only reached at midnight on April 18, 1996. P. Bell (Ed.),
The Making of the Constitution: The Story of South Africa’s Constitutional Assembly, May 1994 to December
1996, Churchill Murray Publications, Rondebosch 1997.
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National Party now embraced the World Bank’s proposals, arguing that land reform
should “be accomplished within the parameters of the market and should be demand
driven”.

The outcome of this workshop and the submissions made to Theme Committee 6.3
was a report to the Constitutional Assembly that both challenged the existing 1993
formulation of property rights and called for a specific land clause to provide a “con-
stitutional framework and protection for all land reform measures”.75 While Theme
Committee 4, which was responsible for the Bill of Rights, had without controversy
proposed a property clause that merely incorporated the 1993 Constitution’s restitu-
tion provisions into the property clause itself, the report on Land Rights threw the
proverbial cat among the pigeons. Some objected to Theme Committee 6.3 even dis-
cussing property rights, while others sensed an opportunity to re-open the debate on
property rights and once again questioned their very inclusion in the Bill of Rights. As
a result, the Draft Bill of Rights published by the Constitutional Assembly on October
9, 1995 included an option that there be ‘no property clause at all’.

It was in this context that an alternative option, a property clause including within it
specific land rights as well as a sub-clause insulating land reform from constitutional
attack began to gainmomentum.While a strategy to insulate land restitution and land
reform from constitutional attack had been implicit from early on in the debate, it was
now suggested in a submission to Theme Committee 6.3 which proposed that the
property clause include a specific provision insulating state action aimed at redres-
sing past discrimination in the ownership and distribution of land rights. The nego-
tiators were able to rely on this formulation as a compromise between those
demanding the removal of the property clause and those, like the Democratic Party,
who remained opposed to even a social democratic formulation modeled on the Ger-
man Basic Law.76 Still the debate raged on and the draft formulations of the property
clause continued to evolve. Political agreement on the property clause was only
finally reached at midnight on April 18, 1996, when subsection 28(8), the ‘affirmative
action’ or insulation sub-clause of the property clause was modified so as to make it
subject to section 36(1), the general limitations clause of the Constitution.77

The final property clause thus reflects both the democratic origins of the Constitutional
Assembly as well as the continuing influence of the cause lawyering community in this

75. See, Constitutional Assembly, Constitutional Committee Subcommittee, Documentation: Land Rights,
Monday October 9, 1995.

76. See, Constitutional Assembly, Constitutional Committee, Documentation: Volume 2A Land Rights, Fri-
day September 15, 1995, pp. 13-41.

77. See, P. Bell (Ed.), The Making of the Constitution: The Story of South Africa’s Constitutional Assembly, May
1994 to December 1996, Churchill Murray Publications, Rondebosch 1997.
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area. It guarantees not only the restitution of land taken after 191378 and a right to
legally secure tenure for those whose tenure is insecure as a result of racially discrim-
inatory laws or practices,79 but also includes an obligation on the state to enable citizens
to gain access to land on an equitable basis.80 Furthermore, the state is granted a limited
exemption from the protective provisions of the property clause so as to empower it to
take “legislative and othermeasures to achieve land, water and related reform, in order
to redress the results of past racial discrimination”.81

Despite agreement in the Constitutional Assembly the property clause was presented
to the Constitutional Court as violating the Constitutional Principles and therefore as
one of the grounds for denying certification of the Constitution. Twomajor objections
were raised: first, that unlike the interim Constitution the new clause did not
expressly protect the right to acquire, hold, and dispose of property; second, that
the provisions governing expropriation and the payment of compensation were inad-
equate. The Constitutional Court rejected both of these arguments. First, the Court
noted that the test to be applied was whether the formulation of the right met the
standard of a ‘universally accepted fundamental right’ as required by Constitutional
Principle II. Second the Court surveyed international and foreign sources and
observed that

[i]f one looks to international conventions and foreign constitutions, one is immediately
struck by the wide variety of formulations adopted to protect the right to property, as well
as by the fact that significant conventions and constitutions contain no protection of prop-
erty at all.82

In conclusion, the Court argued that it could not “uphold the argument that, because
the formulation adopted is expressed in a negative and not a positive form and
because it does not contain an express recognition of the right to acquire and dispose
of property, it fails to meet the prescription of CPII”.83 The second objection met the
same fate with the Court concluding that an “examination of international conven-
tions and foreign constitutions suggests that a wide range of criteria for expropriation
and the payment of compensation exists”, and thus the “approach taken in NT 25
[new text section 25] cannot be said to flout any universally accepted approach to
the question”.84

78. Section 25(7) Constitution of the Republic of South Africa, 1996.
79. Section 25(6) 1996 Constitution.
80. Section 25(5) 1996 Constitution.
81. Section 25(8) 1996 Constitution.
82. In re Certification of the Constitution of the Republic of South Africa 1996 (4) SA 744 (CC) para. 71.
83. Id. para. 72.
84. Id. para. 73.
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. EXPROPRIAT ION AND THE ISSUE OF ‘WILLING-BUYER,
WILL ING-SELLER ’

As the ANC – now the ruling party in South Africa – moved towards its National
Conference at the end of 2012, there were repeated calls for greater government inter-
vention in the distribution of property, particularly land. In the lead-up to the orga-
nization’s mid-year policy conference, which produced a draft policy document for
the National Conference, there were repeated calls from various ANC constituencies,
the youth league and trade unions85 in particular, for a constitutional amendment to
remove what they understood to be a constitutional requirement of ‘willing-buyer,
willing-seller’ that they blamed for the slow pace of economic transformation and
land reform in particular. In response to these calls the official opposition, the Dem-
ocratic Alliance issued a press statement warning that the ANC government was
“contemplating dramatic changes to the Constitution … which threatens the very
foundation of our constitutional state”.86 Responding to these demands and concerns
the Minister of Rural Development and Land Reform Gugile Nkwinti said the debate
about changing the Constitution might be irrelevant, as “the ANC had come up with
four proposals to transform land ownership in South Africa without changing the
Constitution”.87 But at the same time the ANC Youth League called for “changing
of the Constitution to do away with land expropriation with compensation”.88

Demands for constitutional amendments and threats that such amendments will
undermine South Africa’s constitutional democracy are at one level easily understood
as the product of continuing contestation over the distribution of economic resources
in post-apartheid South Africa. Less understandable is the focus on ‘willing buyer,
willing seller’ as the target of vilification by those who feel that land reform has been
hampered by the constitutional protection of property rights and as a marker of con-
stitutional right by those who claim that the protection of property fundamentally
underpins the country’s constitutional democracy. While the fact that the Constitu-
tion makes no reference to the ‘willing buyer, willing seller’ standard is reflected in
the argument by Minister Nkwinti, who acknowledged that a lot more can be done
by the government within the confines of the Constitution to advance the goals of
land redistribution, the government’s own claims are questionable since the process
of land restitution and redistribution has until now been largely carried out within the
confines of a ‘willing buyer, willing seller’market-based policy approach. The puzzle

85. M. Letsoalo, ‘Numsa Targets LandReform, the Constitution – and Pravin’,Mail &Guardian, 4 June 2012.
86. D. Smuts, ‘Property a Basic Right, Not a Sunset Clause’, Democratic Alliance Press Release, Cape Town,

4 March, 2012.
87. South African Press Association, ‘Changing Constitution Not a Solution to Land Problem: Minister’, 12

June 2012.
88. Id.
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then is to understand the persistence of this approach and the strength of the rhetoric
that has until now undermined attempts, including legislative efforts, to shift towards
a more aggressive use of state power, including the power of eminent domain, to ach-
ieve the government’s stated goals of agrarian reform.

However, once the focus shifts to the question of expropriation, the focus on ‘willing
buyer, willing seller’ becomes more understandable. Although the constitution may
not include a ‘willing buyer, willing seller’ standard, the apartheid era Expropriation
Act 63 of 1975 does in fact include this standard as a basis for determining the compen-
sation tobepaid in theeventof expropriation.While the constitution is supreme inSouth
Africa and explicitly provides a set of criteria for determining compensation in the event
of expropriation, in application the statemay only exercise its power of eminent domain
within the terms granted by the legislature in the expropriation act. This explains in part
why the ‘willing buyer,willing seller’ standard has some resonance in the SouthAfrican
debate over expropriation. However, a broader view of the debate, which includes an
understanding of the conflict over land in the Southern African region more generally,
provides a much clearer perspective on why this standard has such resonance in the
political debates over land and the possibility of constitutional change most specif-
ically. Only once the history of struggle over land in Zimbabwe, as well as the pat-
tern of constitutional amendment and crisis in Zimbabwe, is taken into account,
does it become clearwhy the ‘willing buyer,willing seller’ language has such power
and relevance. In this context, the possibility of constitutional change and land
reform may be linked as much, to domestic law and politics, as to broader interna-
tional and regional conditions that shape the ways in which constitutional options
and land policy might be understood and contested.

6.6.1 A Southern African Context

While it is hardly surprising that land was at the center of anti-colonial struggles in
the settler colonies of Southern Africa89 – including Mozambique, Namibia, South
Africa, and Zimbabwe90 – there has been little consideration of the impact this past,
and the ways it has been addressed in the post-colonial era, is having on debates
over property rights in the region. It is often recognized that political events in
one country have direct impacts on neighboring country’s yet discussions over con-
stitutional change tend to treat the processes and issues as essentially legal and
therefore located within the confines of each country’s legislative and political

89. See, S. Moyo, ‘The land question in southern Africa: a comparative review’, in L. Ntsebeza & R. Hall
(Eds.), The Land Question in South Africa: The Challenge of Transformation and Redistribution, HSRC Press,
Cape Town 2007.

90. See for example, Terence Ranger, Peasant Consciousness and GuerrillaWar in Zimbabwe: A Comparative Study,
James Currey, London, University of California Press, Berkeley 1985.
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system. Even when we recognize that policy-makers and those engaged in consti-
tutional change might be influenced by foreign models and anti-models, it is rarely
acknowledged that the terms of a constitutional debate often take place within the
shadow of neighboring experiences. Still less is there an understanding of how par-
ticular phrasingmay, given historical events and global perceptions, serve to trigger
reactions andmeanings out of proportion to any legal or constitutional meaning that
might be normally associatedwith particular wording. In the case of land the impact
of the ‘willing buyer, willing seller’ formula – once articulated as a definition of a
market-based compensation standard in South Africa’s 1975 Expropriation Act –
became a core element of the strategy to protect colonial property holdings in the
1979 Lancaster House Agreement91 that ended the war and led to democratic elec-
tions in Zimbabwe in 1980.

The Lancaster House Agreement included a summary of the text of Zimbabwe’s first
post-independence Constitution – including a Declaration of Rights which protected
property92 – and provided that there could be no amendment to specific clauses for
the first 10 years of independence. The agreement led to the passage of the Zimbabwe
Act 197993 through which the British parliament provided for the transition to
Zimbabwean independence and the adoption of the Lancaster House Constitution as
an Order in Council. The bequeathed constitution included both the guarantee of a spe-
cific number of white seats in the new Parliament and elaborated on the protection of
existing property rights. The Lancaster House Constitution, which became the Zimba-
bwe Constitution at Independence in April 1980, specified that land could only be obtai-
ned by the new government for purposes of land reform under very strict conditions –
which became known as the ‘willing seller, willing buyer’ principle. In this context, the
phrase retained its reference to the market but now included a limitation on the ability
of the newgovernment to exercise its power of eminent domain, and notmerely bydefin-
ing the measure of compensation that would be due. This settlement was however
effectively limited to 10 years since the new 1980 Constitution continued the tradition

91. Report, Southern Rhodesia Constitutional Conference held at Lancaster House, London, September-
December 1979, available at <http://zimlii.org/files/Zimbabwe_1_Lancaster_House_Agreement_0.
pdf> [hereinafter, Lancaster House Agreement 1979].

92. Lancaster House Agreement 1979, Annex C (V)(1): “Every person will be protected from having his
property compulsorily acquired except when the acquisition is in the interests of defence, public safety,
public order, public morality, public health, town and country planning, the development or utilisation
of that or other property in such a manner as to promote the public benefit or, in the case of under-uti-
lised land, settlement of land for agricultural purposes. When property is wanted for one of these pur-
poses, its acquisition will be lawful only on condition that the law provides for the prompt payment of
adequate compensation and, where the acquisition is contested, that a court order is obtained. A person
whose property is so acquired will be guaranteed the right of access to the High Court to determine the
amount of compensation.”

93. Zimbabwe Act 1979, Chapter 60, available at <http://legislation.gov.uk/ukpga/1979/60/pdfs/
ukpga_19790060_en.pdf>.
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of parliamentary sovereignty that Zimbabwe had inherited fromBritain. Unlike the post-
ColdWar constitution-makers whowould adopt judicial review and require heightened
majorities to formally amend these new constitutions, the Zimbabwe constitution was
subject to amendment by Parliament and the limited power of the judiciary to interpret
the rights provisions in the constitution could be easily undermined by the amending
power.

When it came to land, the outcome was initially unexpected. While the Zimbabwean
legislature moved fairly quickly after the guaranteed clauses lapsed to remove the
‘willing buyer, willing seller’ limitations in the constitution,94 in practice the govern-
ment continued, in the name of economic stability and foreign investment, to pursue a
policy of ‘willing buyer, willing seller’ as it purchased land from white farmers for
purposes of its resettlement and related land reform efforts. It was only when the
ruling ZANU (PF) party and its President RobertMugabe, began to face a serious elec-
toral challenge in the late 1990s that the slow pace of land redistribution became a
focus of government rhetoric. It was in this context that Zimbabwe adopted evenmore
aggressive policies of land acquisition that led to a wave of farm invasions and a sub-
sequent collapse of the economy.95 While the conditions that led to economic collapse
and violence are multiple and complex,96 it was the adoption of constitutional changes
that revoked the duty to pay compensation altogether by tying it to the willingness of
the former colonial power to offer financial aid to cover the costs of compensation that
have been the focus of attention.97 The significance of the debate over promises of sup-
port and responsibility for providing funds for compensation was highlighted again in
2007 when it was revealed that the Lancaster House negotiations nearly collapsed over
this issue and that the United States intervened to ensure its success.98 Furthermore, the
protection of rights in rural land has been significantly reduced in the new 2013 Con-
stitution and provisions insulating the Government’s land reform program, including
prior takings of land without compensation, remain a central point of contestation in
the ongoing process of constitutional and political conflict.99

6.6.2 Protection of Property and the Law of Expropriation in Post-Apartheid SA

South Africa’s final 1996 Constitution protects the rights of property holders. Section
25(1) provides that “[n]o one may be deprived of property except in terms of law of

94. See,AmendmentNo. 16,ConstitutionofZimbabwe1980, Section16A, insertedbysection3ofAct 5of 2000.
95. See, J. Hanlon, J. Manjengwa & T. Smart, Zimbabwe Takes Back Its Land, Jacana, Auckland Park 2013.
96. See, L. Sachikonye, When a State Turns on Its Citizens: 60 Years of Institutionalized Violence in Zimbabwe,

Jacana Media, Auckland Park 2011.
97. See, Constitution of Zimbabwe 1980, Section 16A(1)(i) and (ii).
98. See, M. Plaut, ‘US Backed Zimbabwe Land Reform’, BBC News, 27 August 2007, available at <http://

newsvote.bbc.co.uk/mpapps/pagetools/print/news.bbc.co.uk/2/hi/africa/6958418.stm>.
99. See, Constitution of Zimbabwe, sections 71 and 72, adopted by the Constitution of Zimbabwe Amend-

ment (No. 20) Act 2013.
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general application, and no law may permit arbitrary deprivation of property”. The
property clause also explicitly recognizes the state’s power to expropriate property for
“a public purpose or in the public interest”,100 and ‘subject to compensation’, and
includes provisions that attempt to both protect land reform from constitutional chal-
lenge101 and to ensure that the payment of compensation is tied to a recognition of the
history and use of the relevant property.102

In the first major case, challenging the failure of government to protect the rights of a
landowner who had obtained an eviction order against thousands of settlers on his
land the Constitutional Court held that the state was under an obligation to either
enforce the court ordered eviction or else to expropriate the land and grant compen-
sation to the land owner.103 In a second case, the Constitutional Court was asked to
decidewhether the enforcement of a tax lien against an individual through the seizing
of two vehicles amounted to a taking of the property of the bank which financed the
purchase of the vehicles.104 In this context, the Constitutional Court laid out an elab-
orate scheme for deciding whether there had been an expropriation of property. First,
the Court askedwhetherwhat was taken is recognized as property for the purposes of
the Constitutional protection of property. Second, if it was protected property did the
actions of the government amount to a deprivation of that property? Third, if a dep-
rivation is found then the Court will ask if the deprivation is consistent with the Con-
stitution’s requirement in s. 25(1) that it be ‘in terms of a law of general application’
and is ‘not arbitrary’. Fourth, if the Court finds there has been a deprivation but that it
was not done in a manner consistent with s. 25(1) then the Court will enquire as to

100. Section 25 of the Constitution – the Property clause – provides in section 25(2) that: “Property may be
expropriated only in terms of law of general application
a. for a public purpose or in the public interest; and

b. subject to compensation, the amount of which and the time andmanner of payment of which have
either been agreed to by those affected or decided or approved by a court.”

101. Section 25(4) of the Constitution provides that, “For the purposes of this section –

a. the public interest includes the nation’s commitment to land reform, and to reforms to bring about
equitable access to all South Africa’s natural resources; and

b. property is not limited to land”.
102. Section 25(3) of the Constitution provides that, “The amount of the compensation and the time and

manner of paymentmust be just and equitable reflecting an equitable balance between the public inter-
est and the interests of those affected, having regard to the relevant circumstances, including –

a. the current use of the property;
b. the history of the acquisition and use of the property;

c. the market value of the property;

d. the extent of direct state investment and subsidy in the acquisition and beneficial capital improve-
ment of the property; and,

e. the purpose of the expropriation.”
103. President of RSA & Another v. Modderklip Boerdery (Pty) Ltd & Others, 2005 (5) SA 3 (CC).
104. See, First National Bank of SA Ltd t/a Wesbank v. Commissioner, South African Revenue Services; First

National Bank of SA Ltd t/a Wesbank v. Minister of Finance, 2002 (4) SA 768 (CC).
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whether such a deprivation is justified as a limitation of rights provided for in section
36 of the Constitution. Fifth, if the deprivation was consistent with s. 25(1), was the
property expropriated under a law of general application as required by s. 25(2).
Sixth, if so, then was the expropriation ‘for a public purpose or in the public interest’
and was compensation, in which the amount, time, and manner of payment was
either ‘agreed to by those affected or decided or approved by a Court’, provided.
Finally, if the expropriation did not comply with the requirements of section 25(2)
(a) and (b) could it nevertheless have been justified as a limitation of rights as pro-
vided for in section 36.

Despite this elaborate constitutional scheme for determining the constitutionality of
any deprivation of property, the practice of expropriation continues to be governed
by the pre-democratic statutory law of expropriation.105 Although no expropriation
may be carried out in violation of the Constitution, the question is not whether the
government is providing too little protection but rather if the statutory framework
created by the Expropriation Act of 1975 does not in fact place higher burdens upon
the state than required by the Constitution. Under the 1975 statute an expropriation
must be “for a public purpose”106 and compensation is determined by the “amount
which the property would have realized if sold on the date of notice in the openmar-
ket by a willing seller to a willing buyer”, plus an “amount to make good any actual
financial loss or inconvenience caused by the expropriation”.107 Public purpose is
defined quite broadly in the Act as “including any purposes connected with the
administration of the provisions of any law by an organ of state”.108 The net effect
however is that in the case of both the reason for the expropriation, as well as the
standard of compensation that should be awarded, the statute privileges the exis-
ting holders of freehold title as against both the state and the constitution’s imper-
ative to address past dispossession by providing the state with greater latitude and
taking into consideration the benefits the previous owner may have accrued in a
market, access to which was racially restricted and where the state often provided
subsidies and other benefits to white land owners. The most important impact this
continuance of past law has had on post-apartheid land law and policy has been the
continued embrace of the notion of willing-seller, willing-buyer, which is neither
required by the Constitution nor has it been helpful in furthering the process of res-
titution –whether in its impact on the actual bargaining power of existing title deed
holders or as a matter of perception among those who feel that the process of res-
titution and land reform has been unacceptably glacial.

105. Expropriation Act 63 of 1975.
106. Expropriation Act 63 of 1975, section 2(1).
107. Expropriation Act 63 of 1975, sections 12(1)(a)(i) and (ii).
108. Expropriation Act 63 of 1975, section 1, definitions: ‘public purposes’.
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. CONCLUS ION: THE EXPROPRIAT ION BILLS OF  ,  ,
AND 

In an attempt to address the inconsistency between the statutory law and what is
arguably a more permissive constitutional requirement, the government first intro-
duced a bill to reform the law of expropriation in April 2008. In its explanation for
the Bill, the government argued that the new law would create a “framework to give
effect to the Constitution” and in particular the state’s “constitutional obligation to
take reasonable legislative and othermeasures, within its available resources, to foster
conditions which enable citizens to gain access to land on an equitable basis”.109 The
new statutewould also require the recognition of unregistered rights110 aswell as pro-
vide new institutional mechanisms to regulate expropriations.111 Significantly, the
draft law also revised the standards for compensation including the range of factors
that had been negotiated for during the democratic transition. Reaction to the Bill was
vociferous, particularly from those interests who had fought so hard to protect their
property interests during the transition from apartheid.112

Manyof the objections to the proposed legal reformsmirrored those that had been rejec-
ted by the Constitutional Assembly, yet the government withdrew the Bill and political
tensions continued to rise around criticisms of the slow pace of land reform as well as
demands to reject the policy and practice of ‘willing seller, willing buyer’which is rhe-
torically blamed for the failures of the state and market to address continuing racial
inequalities in land ownership. At its June 2012 policy conference the ANC responded
to these popular concerns bymaking a number of land related policy proposals includ-
ing: replacing ‘willing buyer, willing seller’with the ‘Just and equitable’ principle in the
Constitution where the state is acquiring land for land reform purposes; expropriating
without compensation land acquired through unlawful means or used for illegal pur-
poses; and keeping Nationalization as an option.113 At the same time however there
continued to be more strident demands that there be a constitutional amendment to
remove the ‘willing-buyer, willing-seller’ principle or even abolish the requirement that
the government pay compensation for land taken in the name of redistribution.

109. Publication of Explanatory Summary of the Expropriation Bill, 2008, General Notice 440 of 2008, sec-
tion 2, Government Gazette, 11 April 2008, No. 30963, p. 3.

110. Expropriation Bill 16-2008, Chapter 4, section 10.
111. See, Expropriation Bill 16-2008, Chapter 3, section 6.
112. See, ‘F.W. De Klerk warns against Expropriation Bill’, Mail & Guardian, 25 June 2008, available at

<http://mg.co.za/article/2008-06-25-fw-de-klerk-warns-against-expropriation-bill>. See also, ABSA
submission regarding the ExpropriationBill, by S.F. Steve Booysen:ABSA: 9 June 2008, Concerns regard-
ing expropriation bill, available at <http://givengain.com/cgi-bin/giga.cgi?cmd=cause_dir_news_/
item&cause_id=2137&news_id=72431>.

113. ANC, Recommendations from the 4th National Policy Conference June 2012, p. 37.
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Responding to these internal pressures the government reintroduced the Expropriation
Bill in 2013, but again it failed to progress through the legislature.

While there continue to be claims that it is the Constitution that is preventing a more
effective and speedy process of land reform, there is increasing recognition that it is
political failure rather than constitutional limitations that is preventing the necessary
reform. Even if the demands for constitutional change were to be heeded there is
increasing recognition that it is highly unlikely that the ANC would be able to unilat-
erally change the property provisions in the Constitution since any change to the Bill of
Rights requires a two-thirdsmajority vote in the National Assembly and the support of
at least six Provinces in the National Council of Provinces, a degree of support which
the ANC no longer controls. Understanding both the limitations of constitutional
change and the existing space for statutory change within the ambit of the Constitution
the government reintroduced the Expropriation Bill in early 2015. Even in its revised
form, the new Bill recognizes that there is broad scope for a more aggressive land
reform policy within the present constitutional framework for property and land
reform. The question is whether there is the political will to address the legacies of
apartheid and inequality that are necessary to ensure a sustainable future for all in
South Africa and not be cowed by the shadow of Zimbabwe in which both popular
frustration and government failure have produced debilitating economic dislocation.

 Rethinking Expropriation Law I: Public Interest in Expropriation



 RECLAIMING PROPERTY

CHANGES OF PURPOSE OR NON-REALIZATION OF PUBLIC PURPOSE AFTER EXPROPRIATION

Jacques Sluysmans & Nikky van Triet*

. INTRODUCTION

The literature on expropriation usually focuses on elements such as the grounds for
expropriation, the expropriation proceedings proper, or the compensation for expro-
priation. Very seldom do scholars and practitioners look at developments after expro-
priation. If they do, they will often find that all the promising plans that were once the
underlying scheme for a specific expropriation project were never realized: either
abandoned or changed into something else entirely. These situations raise the ques-
tionwhat the legal consequences are – or ought to be – in cases where there is a change
of purpose or a non-realization of the alleged purpose (long) after the actual expro-
priation. Would such a development mean that a former owner can reclaim his prop-
erty? Could he successfully bring forward a claim for additional compensation? Or
should he just content himself with the compensation already received and leave
the expropriator to do as he pleases with the acquired property?

These are the questions to be answered in this essay. In order to do so, we will briefly
analyze seven jurisdictions: The Netherlands, Belgium, France, Germany, England,
South Africa, and the case law of the European Court of Human Rights. What we
hope to find is some common ground, some ‘core rules’ that might be labeled as ‘best
practice’ or ‘good governance’ in situations of change of purpose or non-realization of
public purpose after expropriation. The application of a certain practice in the major-
ity of jurisdictions does not necessarily indicate a best practice. We will, therefore,
argue in favor of best practices, not merely the most popular practices.

. THE NETHERLANDS

7.2.1 General Overview

Similar to Belgian expropriation law, Dutch expropriation law is to a large extent
inspired by French expropriation law. There is a good reason for this. In both the

* Jacques Sluysmans is Professor of Expropriation Law at Radboud University (Nijmegen) and partner at
Van der Feltz advocaten (The Hague). Nikky van Triet is associate at Van der Feltz advocaten (The Hague).



Netherlands and Belgium, the first ‘nation-wide’ legislation on expropriation lawwas
introduced by the Frenchwhen they brought these two countries under French rule at
the beginning of the 19th century. After the French were defeated at Waterloo and
finally abandoned the Low Countries, a considerable number of their laws remained
intact for several years. It was only in 1841 that the Dutch drafted their own Dutch
expropriation law.1 The Belgians made their first own legislation on expropriation
in 1835.2 The expropriation legal professionals who drafted new legislation and
decided on expropriation issues were for the afore-mentioned historic reasons well
versed in French expropriation law. Consequently, the Dutch and Belgian systems
came to borrow heavily from their French predecessor.

It should therefore come as no surprise that the regulations in these three countries
have significant similarities in relation to possible actions in situations of changes
of purpose or non-realization of public purpose after expropriation has taken place.
Of the three – and indeed, we might add, of all the countries analyzed in this essay –

the Dutch system of rules is the most elaborate.

Article 61 of the Expropriation Act of 1851 records the consequences of changes of
purpose or non-realization of public purpose after expropriation has taken place.3 It
stipulates that an expropriated party may reclaim his former property under specific
circumstances. These circumstances are: (i) when after 3 years of the expropriation
verdict, the expropriator has not commenced the work for which he expropriated,
or (ii) the work has started, but has been abandoned for more than 3 years, or (iii) it
is clear that the work will not be realized.4

If one of these three situations arises, the expropriator must, within 3 months, offer to
the previous owner the opportunity to re-acquire his former property in return for
(part of) the compensation received for the expropriation. The former owner may also
content himself with additional compensation. If the aforementioned offer is not
made or if the parties are unable to come to an agreement, the former owner can
approach the court and claim restitution or additional reasonable compensation.
The court will then determine what is reasonable.

1. J.A.M.A. Sluysmans & R.L. de Graaff, ‘Expropriation Law in the Netherlands’, in J.A.M.A. Sluysmans,
S. Verbist & E. Waring (Eds.), Expropriation Law in Europe, Wolters Kluwer, Deventer, 2015, p. 337.

2. S. Verbist, ‘Expropriation Law in Belgium’, in J.A.M.A. Sluysmans, S. Verbist & E.Waring (Eds.), Expro-
priation Law in Europe, Wolters Kluwer, Deventer, 2015, p. 34.

3. See P.C.E. van Wijmen, ‘De Terugvordering van het Goed Ingevolge Artikel 61 Onteigeningswet’, Tijd-
schrift voor Agrarisch Recht, Vol. 44, No. 1, 1984, pp. 2-9; P.M. Wassenberg, ‘Artikel 61 Onteigeningswet,
een onduidelijke en onbevredigende regeling’, Tijdschrift voor Agrarisch Recht, Vol. 44, No. 1, 1984,
pp. 10-16; W. Wijting, ‘Terugvordering ex Artikel 61 Onteigeningswet. Heeft Zij Absolute Werking?’,
Tijdschrift voor Openbaar Bestuur, Vol. 15, No. 15, 1989, pp. 304-310; C.C. Dedel-van Walbeek, ‘Artikel
61 Onteigeningswet’, in J. Procee et al. (Eds.),Warme Grond. Opstellen aangeboden aan mr. Jacoba den Drij-
ver-van Rijckevorsel, Kluwer, Deventer, 2009, pp. 5-12.

4. Article 61 of the Act.
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Article 61 has been part of the Expropriation Act since its inception in 1851. Initially,
the terme de grâce for the expropriator was only a year, and the former owner’s rem-
edies were limited to a claim for restitution.5 Later, in 1972, Article 61was amended to
resemble its current form by introducing the alternative possibility of claiming addi-
tional compensation instead of restitution.

From the parliamentary history, it becomes clear that the 1851 legislature took its inspi-
ration from Belgium and France where similar regulations were already part of the
expropriation legislation.6 The reason for introducing a restitution claim is also clearly
stated. According to the 1850 government, if the work is not realized, i.e. if in hindsight
there is no public interest that necessitated expropriation, the reason for expropriation
becomes null and void.7 The Supreme Court later ruled that Article 61 is meant to pro-
tect the expropriated party against “unnecessary and untimely expropriation”.8

7.2.2 Criteria

Article 61’s three sets of circumstances for reclaiming property seem straightforward,
but have been the cause of litigation proceedings in the Supreme Court. The first issue
was which specific actions on the part of or on behalf of the expropriator qualified as a
‘start of the work’. For example, is it sufficient if he applies for a building permit, or
does he have to carry out physical work? The Supreme Court decided in favor of the
latter point of view.9 In order to qualify as works as referred to in Article 61, there has
to be some physical activity such as demolishing the old building, cutting trees, laying
a new foundation or building a new structure.

The second question was how to deal with a change in the original plans. For example,
even though the purpose of the expropriationwas to build a three-story apartment build-
ing, the expropriator decides to build four stories and an underground parking area.
Does that equate to a change of purpose which merits a claim for restitution under Arti-
cle 61? In this instance, the Supreme Court has ruled that minor changes to the original
plan are allowed.10 This principle has also been included inArticle 61.11 It is unclearwhat
will constitute a minor change. One can argue that changes that seriously impact the
amount of compensation or the permissibility of the expropriation itself will not qualify.

5. Van Wijmen 1984, supra note 3, p. 4.
6. W.J.R. Thorbecke, Stelsel en Toepassing der Onteigeningswet, Gouda Quint, Arnhem, 1880, p. 266.
7. Id.
8. Supreme Court (Hoge Raad) 7 December 1972, Nederlandse Jurisprudentie, 1980, 290 (Van Hensbergen v.

The Hague).
9. Supreme Court (Hoge Raad) 3 December 1965, Nederlandse Jurisprudentie, 1966, 161 (Assies v. Roden I).
10. Dedel-van Walbeek 2009, supra note 3, p. 8.
11. J.A.M.A. Sluysmans, ‘De Invoeringswet Wro en het Onteigeningsrecht’, Tijdschrift voor Bouwrecht, Vol.

44, No. 6, 2007, p. 476.
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7.2.3 Prescription

Article 61 does not determine when the claim for restitution or additional compensa-
tion prescribes. Therefore, the courts must decide what time period is reasonable. One
can reasonably expect the minimum time period to correspond with the general pre-
scription period of Dutch civil law of 20 years. However, longer periods have also
been accepted in case law.12

7.2.4 Who Has a Right to Restitution/Compensation?

It is generally accepted that the right described in Article 61 is only applicable to the
former owner and not to other parties who may have been expropriated, e.g. former
tenants. It is also deemed necessary for the former owner to have been actually expro-
priated. If he has sold his property under the threat of a pending expropriation and to
avoid expropriation, Article 61 offers no relief. His only option is to include similar
contractual provisions for restitution in his purchase agreement with the buyer.

There is one exception to this rule. If a former owner has, during the course of actual
expropriation proceedings, sold the remainder of his (non-expropriated) property to
the expropriator, a claim for restitution of the expropriated property may also encom-
pass the non-expropriated property that was voluntarily transferred. This was the
outcome of one of the most famous expropriation cases of the Dutch Supreme Court,
the case between Zillikens and the Province of Limburg.13

Zillikens was expropriated in 1979. The object of the expropriation was 120.000 sqm
(12 ha) of an estate intended for a four-lane highway. The province offered to buy the
remaining 40.000 sqm (4 ha) from Zillikens, which offer was accepted and contained
in the court order establishing the compensation for expropriation. In 1983, it became
clear that the zoning plan for the highway would not be realized. The province aban-
doned the whole project to the municipality. In 1993, a new zoning plan obtained the
approval of the Council of State, but according to this zoning plan, only two lanes
would be realized. Zillikens took the province to court, invoking Article 61. In
2003, the Supreme Court ruled that Article 61 also covered the restitution of the addi-
tional property that was not formally expropriated, but transferred as part of the
expropriation proceedings.14

12. Supreme Court (Hoge Raad) 5 April 1978, Nederlandse Jurisprudentie Onteigening, 1978, 5 (Amsterdam v.
Koster).

13. Supreme Court (Hoge Raad) 19 December 2003, Nederlandse Jurisprudentie, 2004, 408 (Zillikens v.
Limburg).

14. Supreme Court (Hoge Raad) 19 December 2003, Nederlandse Jurisprudentie, 2004, 408 (Zillikens v.
Limburg).
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7.2.5 Compensation Issues

In the case of restitution, it goes without saying that a portion of the compensation for
expropriation should be returned to the former expropriator. This portion should cor-
respond with the market value of the expropriated property at the time of expropri-
ation (plus compensation for the decrease in value of the non-expropriated, remaining
property15). If the value of the property has decreased, the amount of compensation to
be refunded will be reduced accordingly. If the value has increased, then the surplus
above the value at the time of expropriation falls to the previous owner.16

However, case law reveals that restitution is not always feasible. In 1932, Frits Philips
and a few of his friends bought pastures near the city of Eindhoven for the use of their
aeronautical club. The following years saw the gradual development of the civilian
airport called Welschap. On the eve of World War II, the air force permanently occu-
pied a section of the airport. Since then the Eindhoven Airport consists of a civilian
and a military portion. In the year 2000, the municipality of Eindhoven expropriated
property belonging to a certain Roymans and others for the extension of the military
portion of Eindhoven airport. However, following the expropriation it tookmore than
3 years before works were carried out. Moreover, and significantly, it was not the
municipality that started those works, but the State of the Netherlands, more specif-
ically the Ministry of Defense to which the property was transferred by the munici-
pality as part of an intricate scheme of contracts.

The former owners, Roymans, took both the municipality and the State to court and
claimed the return of the expropriated property. They invoked the provisions of Arti-
cle 61, as the municipality had failed to commence the works for which expropriation
was granted within the legally prescribed period of 3 years. The district court and the
appeal court ruled that an action for return of property could only be brought against
the original expropriator. Since themunicipality had transferred property to the State,
the action could not succeed and Roymans had to be content with additional compen-
sation. The Supreme Court confirmed this decision.17

The Court of Appeal in Arnhem in the aforementioned saga of Zillikens v. the Province
of Limburg clarified the way in which compensation is to be calculated. The Appeal
Court ruled that Article 61 protects a property owner against untimely expropriation.
It is therefore reasonable that the calculation of compensation is based on the

15. Supreme Court (Hoge Raad) 20 July 1999, Nederlandse Jurisprudentie, 2000, 61 (Bakkeren v. Rotterdam).
16. Supreme Court (Hoge Raad) 5 April 1978, Nederlandse Jurisprudentie Onteigening, 1978, 5 (Amsterdam v.

Koster).
17. Supreme Court (Hoge Raad) 25 February 2011, Nederlandse Jurisprudentie, 2011, 292 (Roymans v. Eindho-

ven & State of the Netherlands).
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assumption that expropriation usually takes place approximately a year before the
actual works commence. The value of the expropriated property at the time of expro-
priation is compared to the value it had 1 year before the works commenced.18

7.2.6 Conclusion

TheDutch ExpropriationAct of 1851 contains a provision on how to deal with cases of
change of purpose or non-realization of public purpose after expropriation. A former
owner has a right to either restitution or additional compensation, but only in cases
where his former property was actually (formally) expropriated. The right to restitu-
tion is exercised on a fairly regular basis and results in successful claims.

. BELGIUM

7.3.1 General Overview

In Belgium, the possibility to claim restitution of expropriated property has been part
of the expropriation law since 1835. This provision was added in Article 23 of the
Expropriation Act of 17 April 1835 by way of amendment. It appears that the authors
of the amendment provisions took their inspiration from Articles 60 and 61 of the
French Act of 7 July 1833.19

As in Dutch law, the restitution provision was included in the expropriation law to
cater for instances where expropriation was allowed for a specific work in the public
interest, and that work was not realized. If the public purpose is not achieved the
expropriation is retrospectively invalid.

7.3.2 Criteria

In order to successfully invoke the right to restitution, the property has to be acquired
through an ‘expropriation decree’ (that is, as a result of formal expropriation proceed-
ings) or under an immediate threat of expropriation (that is, a voluntary transfer to
avoid a formal expropriation). Moreover, the expropriating authority must have
abandoned the purpose for which the property was expropriated.

It may be difficult to prove an ‘immediate threat of expropriation’ if a claim for res-
titution is filed several years after a transaction was concluded. It is therefore

18. High Court Arnhem, 30 January 2007, ECLI:NL:GHARN:2007:AZ9810 (Zillikens v. Limburg).
19. B. Nackaerts, ‘Het Recht vanWederafstand’, in J. Ghysels, R. Palmans &A. Van Oevelen (Eds.),De Ont-

eigeningsprocedure, Intersentia, Antwerp-Oxford, 2007, pp. 232-235.
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suggested to specifically mention in the agreement or deed of transfer that the sale of
the property took place only because of the threat of expropriation. Alternatively,
parties should simply include a claim for restitution in the agreement itself.20 On this
point, Belgian law differs significantly from Dutch law, where – as a rule – only prop-
erty that was formally expropriated may be reclaimed under Article 61 of the Dutch
Expropriation Act.

The second criterion, namely the original purpose of expropriation, is the topic of the
most debate, as it proves difficult to determine exactly whether the property has been
developed according to the original purpose and/or whether the expropriating
authority has abandoned this purpose.21 This is especially so, as the Belgian law does
not require theworks to be realizedwithin a limited period of time, as is the case in the
Dutch and French systems.22 However, the fact that many years have passed after
expropriation without the purpose being realized, can be an indication that the pur-
pose will not be realized at all.

Apart from the two criteria mentioned above, two additional elements should be con-
sidered. First, the previous owner must not have abandoned his claim for restitution
and, secondly, the restitutionmust not have been excluded by law. It is possible to aban-
don a claim for restitution.23However, suchan abandonment should be explicit and can-
not be inferred. Proof of abandonment ismost likely to be found in purchase agreements
or deeds of transfer of property acquired in order to avoid formal expropriation. It is
difficult to imagine a situation where a specific declaration of abandonment is made
once actual expropriation proceedings have been finalized.

The Belgian expropriation law consists of a variety of different acts. Contrary to, for
example, the Netherlands there is not a single expropriation act that encompasses all
the rules regarding expropriation. Specific laws stipulate that in specific circum-
stances a claim for restitution is barred. Article 23 does not apply in those situations.
It is beyond the scope of this article to elaborate on the possibility that the right to
restitution, more specifically the applicability of Article 23, is excluded by law.

7.3.3 Prescription

There are two prescription periods. According to Article 23, the expropriator should
give notice of the fact that the acquired/expropriated property will not be used for the

20. Id., p. 248.
21. Id., pp. 250-257.
22. District Court Antwerp 4 August 1876, Pas., 1878, III, 23.
23. B. Paques, ‘L’expropriation pour Cause d’utilité Publique’, Répertoire Notarial, Volume XIV, Book VIII,

Larcier, Brussels, 2011, No. 70.
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intended public purpose. If such a notice has been given, the former owner has 3
months to declare whether he is willing to repurchase his former property. If he fails
to do so, he will forfeit his right to restitution.

There is also a more general prescription period of 10 years. It starts at the moment of
explicit or implicit acknowledgment by the expropriating authority that the purpose
will not be realized.

7.3.4 Who Has a Right to Restitution/Compensation?

The former owner has a claim for restitution. If there is more than one owner, all the
previous owners must bring a joint application for restitution and only to obtain the
whole of the expropriated property.

Unlike in the Netherlands, it is not necessary that the property is formally expropri-
ated. As described before, a sale concluded in order to avoid expropriation also qual-
ifies as a situation that may later give rise to a claim for restitution.

7.3.5 Compensation Issues

In terms of Article 23 of the Expropriation Act of 17 April 1835, the value of the prop-
erty that is to be restituted will be established by the court, unless the previous owner
is willing to repay the compensation received for the expropriation. Naturally, this
refund does not include those portions of the compensation that are not related to
the value of the property, e.g. compensation for loss of income or relocation. The
refund can never exceed the amount of compensation initially received, but it can
be less. The previous owner is also entitled to reimbursement of all the legal and other
costs incurred to effectuate his claim for restitution.24

The right to restitution can only be invoked against the original expropriator. Once
this expropriator has sold and transferred the property to a third party, the original
owner can only claim (additional) compensation from the expropriator.25 In this
respect, the Belgian system is similar to the Dutch system.

7.3.6 Conclusion

In Belgium, theExpropriationAct of 1835 explicitly opens thepossibility of restitutionof
property that was expropriated or sold under the threat of expropriation in cases of
change of purpose or non-realization of public purpose after expropriation. Only a

24. Nackaerts 2007, supra note 19, pp. 272-277.
25. Nackaerts 2007, supra note 19, pp. 277-278.
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former owner has a right to restitution. The right to restitution is hardly ever exercised,
since it seldomresults in successful claims.26 This lack of success ismainlydue to the fact
that there isnotimeframewithinwhich theexpropriatorhas torealize thepublicpurpose
and it is therefore rather difficult to prove that this purpose will never be realized.

. FRANCE

7.4.1 General Overview

France has le droit de rétrocession, laid down in Article L12-6 of the Code de l’expropria-
tion pour cause d’utilité publique.27 Former owners can file a claim for restitution if the
purpose of expropriation has not been realized within five years or has ceased to be
realized. The Article contains an important bar against invoking the right: if a new
declaration for public purpose (déclaration d’utilité publique: DUP) has been issued,
the claim cannot succeed.

The current Article L12-6 has a long history. In the Expropriation Act of 7 July 1833,
the inspiration for the current Article 23 in the Belgian ExpropriationAct, the so-called
droit de remisewas introduced. Its purpose is to provide a counterbalance to the exec-
utive powers of the public authorities with regard to expropriation. After several
amendments, the Article took its final form in 1960 by expanding its scope and chang-
ing the prescription period from 10 to 30 years. It is interesting to note that, apart from
ensuring an additional guarantee of compensation for sentimental value of the prop-
erty and other sacrifices made for the public use, the Article has another purpose,
namely, to punish the expropriator in case of needless expropriation.28 This purpose
is not explicitlymentioned in the parliamentary history of the similar provisions in the
Dutch and Belgian legislation on expropriation.

The former landowner will not be able to enforce his right if (i) the expropriated build-
ing was destroyed; (ii) a public facility has since been established (a public facility is
protected by the principle of intangibility) or (iii) the expropriated asset was trans-
ferred to a third party. If he cannot regain his property, the expropriated party can
claim damages in the ordinary civil courts.

The proceedings for restitution of the property can be complex, due to the jurisdiction
of different judges. Apart from the judge of le droit commun, the administrative judge

26. According to Verbist 2015, supra note 2, p. 55 ‘an update of the outdated legal rules would seem appro-
priate’ in Belgian expropriation law.

27. Article L 421-1 of the new Code taking effect on 1 January 2015.
28. J. Lemasurier, Le droit de l’expropriation, Economica, Paris, 2005, p. 552.
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and the expropriation judge may also have jurisdiction, which can lead to difficulties
in appeal.29 The European Court of Human Rights has sentenced France for perma-
nently depriving a former owner of the right to regain possession after the expropri-
ated property was sold, and for the lengthy restitution proceedings, which was,
amongst other things, attributable to the different jurisdictions.30

7.4.2 Criteria

The condition to invoke the right to restitution is that the public purpose was not real-
ized, or that the realization has ceased to exist. This may not seem very different from
the Netherlands and Belgium. However, there is an important hurdle for a successful
claim that sets French law apart from these two countries. This is the aforementioned
possibility for the administration to issue a new declaration of public purpose (décla-
ration d’utilité publique: DUP).With this declaration, the administration can easily frus-
trate the exercise of the right by resetting the 5-year term in which the property has to
be used by the public authorities.31

Recently, the possibility to issue a new DUP has raised the question of compliance
with the Constitution. This question was answered by the Constitutional Council
in February 2013.32 The scope of the test includes the principal values deduced from
the Constitution, the Declaration of the Rights of Man and the Citizen (hereafter, the
Declaration) and treaties which France has signed, such as the European Convention
on Human Rights.33 The question (a so-called question prioritaire de constitutionnalité:
QPC) was submitted from the Court of Cassation to the Constitutional Council. The
following situation had led to the submission of the question. In 1995 in the city of
Quillan in Aude, expropriation proceedings commenced for the realization of a naval
base which led to the expropriation of the property and compensation for the owner.
However, the naval base was never built and the former owner invoked the first par-
agraph of Article L12-6 that granted him the right to restitution.

In the proceedings before the court of first instance, the administration made an
appeal to the newly issued declaration of public purpose in 2003. Not only does this
declaration frustrate the invocation of the right to restitution, but it can also be issued

29. Id., pp. 556-557.
30. Guillemin v. France, ECtHR (1997), No. 19632/92.
31. Lemasurier 2005, supra note 28, pp. 559-560.
32. Décision no. 2012-292, Question Prioritaire de Constitutionnalité (QPC) 15 February 2013. Commented

by R. Hostiou in Revue Française de Droit Administratif, 2013, p. 259.
33. This includes the first Article of the first protocol of the ECHR, in which the right to property is ensured.

The complainant however did not make an appeal to this Article.
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years after the expropriation,34 even after a request to restitution has beenmade by the
expropriated party.35 Furthermore, there is no limit on the number of times it can be
(re)issued. The expropriated party asked for a QPC regarding the claim that this
exception in the first paragraph constitutes a violation of Article 17 of the Declaration
in which the right to property is ensured.

The objection was raised that by simply issuing a newDUP the right to restitution can
be frustrated, thereby violating the right to property. Special attention in this regard
was paid to the fact that there are no limits to when or howmany DUPs can be issued
for the same piece of property.

The Council makes it clear that the goal of the requirement of public purpose is to
ensure that the instrument of expropriation is not used frivolously. As a consequence
of the requirement, once a public purpose is established and the execution of the pub-
lic work is delayed or another public purpose has arisen, the legislator is incentivized
to limit the possibilities for the expropriated party to frustrate this public purpose by
invoking the personal right to restitution (paragraph 5 and 6 of the QCP).

In this light, the Council refers to the possibility of administrative action against the
DUP. Administrative courts and notably the Council of State (the highest administra-
tive court in France) will indeed annul a DUP that has been granted with the sole
intention of frustrating a claim for restitution.36 It is thus up to the administrative
judge to prevent abuse of the DUP. The fact that the legislator has limited the right
to prevent the invocation of the rétrocession becoming an obstacle to the realization
of a public project that has been delayed or has been replaced by a new project, does
not deny the expropriated party his constitutional rights contained in Article 17 of the
Declaration. The protection of property is a constitutional value, the right to restitu-
tion is not.

7.4.3 Prescription

According to Article L12-6, the right to restitution expires 30 years after the transfer of
property has taken place. The expropriating authority is required, within five years
following the transfer of property, not only to assign the property to the use given
in the public utility order (or at least to start works accordingly), but also to maintain
the intended use for a period of 30 years. During this period the expropriated party

34. Court of Cassation (Cour de Cassation) 17 March 1999, no. 98-14751.
35. Court of Cassation (Cour de Cassation) 26 November 1965, no. 63-13099.
36. Council of State (Conseil d’Etat) 12May 2004, no. 253586. This abuse of procedure, however, is very hard

to prove.
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can assert his rights, except if the expropriating authority cancels these rights, by pro-
posing to the former landowner to waive them.

7.4.4 Who Has a Right to Restitution/Compensation?

The Expropriation Code explicitly states that the right to restitution is restricted to the
former owner and his legal successors under a universal title. Third parties and usu-
fructuaries have no rights to bring a claim for restitution.37 Although the law refers to
expropriated property, case law has recognized the right of restitution for former
owners of property that has been voluntarily transferred after the issuing of a decla-
ration of public purpose.38

Restitution cannot be claimed if expropriation took place d’emprise totale and parts of
the expropriated property remain available after the public purpose has been real-
ized. In other words, no claim for restitution can be made for property that has
become superfluous after realization of the public project. If the expropriated prop-
erty was too big, there is little one can do about it if the right to restitution cannot
be invoked for the entirety of the formerly owned land.

7.4.5 Compensation Issues

Restitution refers to a new transfer of property, not an annulment of the expropria-
tion. Therefore, the originally received compensation does not have to be refunded,
but the property has to be repurchased. If the price cannot be agreed upon, the expro-
priation judge has the jurisdiction to determine the price. Due to the non-retroactive
character of the transaction, the judgewill only consider the current value of the prop-
erty. This means that an increase in value is to the benefit of the expropriator. Where
the property has been developed by the expropriator and the development is of no use
to the former owner, he will still have to pay the price according to the current value.
The previous owner is not entitled to reimbursement of the legal and other costs he
incurred to effectuate his claim for restitution. Furthermore, he will not receive any
compensation where the property has decreased in value.

As in the Netherlands and Belgium and according to case law based on a literal inter-
pretation of the Code, the claim for restitution can only be brought against the original
expropriator. Property that has been sold to a third party is themost common obstacle
for a claim for restitution.39

37. Lemasurier 2005, supra note 28, p. 553.
38. Id., in which she refers to a wide selection of case law.
39. Lemasurier 2005, supra note 28, p. 561.
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7.4.6 Conclusion

Although the right of rétrocessionmay seem solid, this is hardly the case. Not only can
the right be frustrated by a new declaration of public purpose, but the legislator has
also not placed any further restrictions on this declaration. Furthermore, property that
has been sold to a third party constitutes a common obstacle. The actual proceedings
are not very favorable to the previous owner, due to its possible length and complex-
ity. Therefore, it can be argued that the right to regain expropriated property is largely
theoretical, not practical.

. GERMANY

7.5.1 General Overview

Like in Belgium, there is not only one expropriation act in Germany containing all
expropriation law. On the federal level, the German Basic Law (Grundgesetz, the
constitution) and the Federal Building Code (Baugesetzbuch) are the most impor-
tant. Article 14 part 3 of the Basic Law lays down the requirements for the valid
expropriation of property. Expropriations have to be authorized by or in terms
of a valid law, the expropriation must be undertaken for a purpose that is in
the public interest and the law in question has to determine the nature and extent
of the compensation to be paid for the expropriation.40 The public interest require-
ment has been fleshed out by case law and means that expropriation must be the
only solution to meet a public need. The expropriation must also be proportionate.
It is from this public interest requirement that the right of Rückenteignung41 is
deduced. The public interest requirement implies that property that was expropri-
ated for a public necessity that was never realized should eventually be returned to the
original owner, even if compensation was paid for it.42 This was first recognized in a
judgment of the Federal Constitutional Court, the Bundesverfassungsgericht
(BVerfG), in 1974.43 In this case, the road for which the expropriation occurred
was never built.

40. A.J. van der Walt, Constitutional Property Clauses. A Comparative Analysis, Juta, Cape Town, 1999, p. 147.
41. Contrary to what the term might imply, there is no actual reverse-expropriation but a restitution.
42. Van der Walt 1999, supra note 40, p. 149.
43. BVerfG 38, 175. The Federal Administrative Court (Bundesverwaltungsgericht, BVerwG) claimed it did

not have the authority to decide there was a right to Rückenteignung because the exact content and con-
ditions of its enforcement were not clear. The BVerfG states in §30 that although it is up to the legislature
to lay down the exact terms and conditions, this is not an excuse for the BVerwG: richterlichen Rechts-
findung ist keine unüberwindliche Schranke gesetzt.
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Article 14 of the Basic Law can only be invoked if the expropriation was actually exe-
cuted under the Basic Law.44 The Basic Law is not the only source of the right to res-
titution. This right can be found in several codifications, of which §102 and 103 of the
Federal Building Code are themost important. Therefore, the Basic Law functions as a
safety net in instances where an owner cannot invoke a specific law.

The purpose of Rückenteignung is the reinstatement of the original constitutionally
guaranteed condition of protection against unnecessary expropriation, which is gen-
erally achieved by restitution of the reclaimed property.45 It can also mean a revoca-
tion of rights in rem or an elimination of other limitations on property rights.46 It is, as
De Witt c.s. point out, a claim for a reverse transaction under the law of obligations.47

7.5.2 Criteria

The right of restitution can be invoked if the purpose of the expropriation is not real-
ized. It can also be invoked if, for other reasons, the expropriated property is no longer
necessary to realize the plan.48 However, there is no right of restitution if the original
purpose is realized, but later abandoned.49 Codifications regarding restitution also
refer to situations where the right is excluded. Restitution is not possible if the person
whose landwas expropriated had himself acquired the land through expropriation in
accordance with the provisions of the Federal Building Code or of the Procurement of
Building LandAct (Baulandbeschaffungsgesetz). It is similarly excluded if expropriation
proceedings have been initiated for the land in accordance with the Federal Building
Code in favor of another party prepared to build on the land, and the former owner of
the expropriated land is unable to provide evidence of an intent to utilize the land
for the required purpose within an appropriate period (§102 part 2).

The Federal Building Code also mentions two non-mandatory exceptions, regarded
as general principles of expropriation law. If there has been a material change to the

44. H.J. Papier, ‘Art. 14’, in T.Maunz et al. (Eds.),Grundgesetz Kommentar, Verlag C.H. Beck,München, 2002,
pp. 310-311. This excludes certain expropriations. See Federal Constitutional Court (BVerfG) 9 December
1997, 1 BvR 1611, 94 and 31 March 1998, 1 BvR 2366, 97 in which the Court ruled that the protection of
property guaranteed by Article 14 does not apply to property that was expropriated in the German
Democratic Republic within a legal framework that did not provide the protection of Article 14.

45. D.C. Umbach & T. Clemens, Grundgesetz. Mitarbeiterkommentar und Handbuch, C.F. Müller Verlag, Hei-
delberg, 2002, p. 1047.

46. Papier 2002, supra note 44, p. 311.
47. S. deWitt, C. Durinke &M. Geismann, ‘Expropriation Law in Germany’, in J.A.M.A. Sluysmans, S. Ver-

bist & E. Waring (Eds.), Expropriation Law in Europe, Wolters Kluwer, Deventer, 2015, p. 197.
48. Umbach & Clemens 2002, supra note 45, p. 1047.
49. Federal Administrative Court (BVerwG), NNJW, 1994, 1749.
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land50 or where compensation wholly or substantially in the form of land has already
been granted, the expropriator may refuse restitution (§102 part 4).51

7.5.3 Prescription

Legislation, most notably the Federal Building Code, provides a clear prescription
period. The timeframe for making a claim under the Building Code is two years
(§102 part 3, first sentence), starting from the moment that it has been made clear that
the purpose of the expropriation will not be realized. With regard to claims based on
Article 14 of the Basic Law, this is not as clear-cut. There is no firm limitation to the
period inwhich the claim can be invoked. This lacuna is addressed in case law, not only
with regard to the limitation period but alsowith regard to the terms of compensation.52

7.5.4 Who Has a Right to Restitution/Compensation?

The right to restitution is reserved for former owners. If a private contract to transfer
land (Grundstucksubertragunsvertrag) has been concluded to avert expropriation, the
former owner cannot claim restitution, as there has not been an actual expropriation
and therefore no public purpose that needs to be realized. Furthermore, the safety
net of Article 14 of the Basic Law is not applicable, because there is a private con-
tract.53 The fact that the contract was solely agreed upon to avoid expropriation,
makes no difference. The private party will have to seek relief in the civil courts.54

However, in more recent judgments, the Federal Court of Justice has admitted that
there is an omission in the contract when the parties have explicitly stated the trans-
action was made to avert expropriation, but have neglected to include terms on how
to proceed when the purpose of the transfer is not realized. In that case, the contract
may be interpreted in such a way that the former owner has the same rights as he
would have had if the property was transferred in an actual expropriation. This may
even be the case if it is not explicitly stated that the contract was agreed upon to
avert expropriation, but the motivation can be clearly deduced from the overall con-
text of the agreement.55

50. Test: when there is no longer an ‘annähernde Identität’ between the ‘old’ and the ‘new’ property. For
example due to border changes or a realization of a development plan.

51. For example, in Federal Administrative Court (BVerwG) 1987, 49, and 50, the court rejected restitution
based on Article 14 of the Basic Law due to a material change of the land.

52. Umbach & Clemens 2002, supra note 45, p. 1048, Federal Constitutional Court (BVerfG) 38, 175 (185).
53. German Supreme Court for Civil Matters (Bundesgerichtshof), 84, 1.
54. M. Aust, D. Pasternak & R. Jacobs, Die Enteignungs-Entschädigung, Walter de Gruyter, Berlin, 2012,

pp. 296-297.
55. Id., p. 297.
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7.5.5 Compensation Issues

In case of restitution based on the Federal Building Code, §103 states that the previous
owner is liable to pay compensation to the party disadvantaged by such restitution for
any loss of a right. If the former owner has been compensated for other property loss
upon the initial expropriation, this compensation has to be repaid to the extent that
such loss is reversed by the restitution. The compensation to be made to the property
owner must not exceed the standardized market value applicable to the initial expro-
priation. Any expenses incurred which have resulted in an increased property value
are to be taken into account. §121 further states that in the case of an application for
restitution being rejected or withdrawn, the costs are borne by the applicant (the for-
mer owner).Where the application for restitution is successful, the costs shall be borne
by the party affected by the restitution.

7.5.6 Conclusion

The scattered nature of the German restitution system makes it hard to define a single
right to restitution. A lot is dependent on the circumstances under which the expro-
priation took place, such as the legal basis and the cooperation of the expropriated
party. Even though there are safety net proceedings in the German constitution, these
can only be invoked under limited circumstances. Furthermore, restitution based on
the Basic Law suffers from a lack of complementary legislation. Therefore, it relies on
case law to fill in the lacuna. This creates some uncertainty for expropriated parties
due to the lack of clear and uniform proceedings.

. ENGLAND

7.6.1 General Overview

In England and parts of Wales,56 there is not one specific Article containing a right of
restitution. Instead, a set of rules, The Crichel Down Rules57 (hereinafter: the Rules), is
used in which the right to repurchase is found. The current and revised Rules were
published in 2004. Strictly speaking, the Rules, first published as a Treasury Circular

56. As can be read in rule 2, the Rules also apply to land in Wales acquired by and still owned by a UK
Government Department. This same rule provides that the Scottish government has its own Crichel
Down Rules, which have been adapted in 2011: Planning Circular 5/2011 Disposal of surplus Govern-
ment Land – The Crichel Down Rules.

57. The Office of the Deputy PrimeMinister (ODPM) Circular 06/2004, ‘Compulsory Purchase and the Cri-
chel Down Rules’.
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in 1954 after the Crichel Down affair in that year,58 apply only to Government Depart-
ments (rule 1). However, the usage is also recommended for, but not binding on, local
authorities, statutory bodies and bodies in the private sector to which public sector
land holdings have been transferred (rule 4). Originally, the Rules only applied to
land that was agricultural at the time of the acquisition. Since 1981, it is applicable
to all land. An important difference with the countries discussed above is that the for-
mer owner has to wait until the Government Departmentwants to dispose of the land.
The right does not automatically arise after a given amount of time. Perhaps this has
to do with the fact that different reasons are given for the original philosophy of the
Rules. The general understanding is that the rationale underlying the Rules is one of
fairness and justice that should result in an opportunity for the expropriated party to
repurchase his land.59 However, it can be asked to what extent the outcome of the
proceedings is fair, especially considering that the proceedings are often regarded
to be an irritation rather than a central concern.60

7.6.2 Criteria

The right to repurchase arises if land acquired by or under the threat of compulsion
(rule 7) ceases to be necessary for the purpose of the compulsory purchase. The
administration then has to give priority rights to the expropriated party or his succes-
sors in title to buy the land back at current market value. The ‘threat of compulsion’
means that the Rules also apply to voluntary transfers that have taken place ‘under
the shadow’ of compulsory purchase. A threat of compulsion will be assumed in the
case of a voluntary sale if power to acquire the land compulsorily existed at the time,
unless the landwas publicly or privately offered for sale immediately before the nego-
tiations for acquisition (rule 7).

The right is not applicable if there has been amaterial change in character of the whole
of the expropriated land (rule 10). In one instance where an airbase had been built on

58. J.A.G.Griffith, ‘TheCrichel DownAffair’,TheModern LawReview, Vol. 18, No. 6, 1955, pp. 557-570. Land
was acquired by the Air Ministry to use during World War II as a bombing range. After the war, the
former owners sought to repurchase the land. The AirMinistry, however, decided to transfer the land to
the Commissioners of Crown Lands (one of whom was the Minister of Agriculture) to maximize pro-
duction and to lease it out to one pre-selected tenant. This decision met with a lot of protest and in April
1954 led to the establishment of a public inquiry. As a consequence, Dugdale (Minister of Agriculture)
accepted full ministerial responsibility and resigned from Government. In his resignation speech, he set
out the main principles for future disposals of surplus land. These principles were applied retrospec-
tively to Crichel Down.

59. R. Gibbard, ‘Whose LandWas It Anyway? The Crichel Down Rules and the Sale of Public Land’,Work-
ing Papers in Land Management & Development, 2002, pp. 13-19.

60. Id., p. 33.
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agricultural land, the landowners’ challenge failed.61 The rules refer to certain exam-
ples, like dwellings or offices that have been erected on open land, mainly open land
that has been afforested or where substantial works to an existing building have effec-
tively altered its character.When decidingwhether anyworks havematerially altered
the character of the land, the disposing department should consider the likely cost of
restoring the land to its original use. Rule 11 further states that when only part of the
land for disposal has been materially changed in character, the general obligation to
offer it back will only apply to the part that has not been changed. There are also
exceptions to the general obligation due to a multitude of limited time windows
set out in rule 14. Finally, in rule 15 seven further exceptions are mentioned. In R
v. Trent Regional Health Authority, ex parte Westerman Ltd. (1995)62 an appeal was made
in terms of the exception of avoidance of fragmented sales. This invocation was not
submitted: the disposing authority had to offer the land back to a consortium of pre-
vious owners.63

The widely recognized problem with the Rules is that they are merely non-statutory
guidelines64 for the administration to restitute or resell land. Moreover, they are not

61. R v. Secretary of State for Defence, ex parte Wilkins & Ors (2000) 40 Estates Gazette 180 in which the question
had to be answered whether material change was to be assessed in relation to the whole of land or indi-
vidual parcels. This case is also an example of how the courts state that the importance of the Rules and
the need to adhere to them ‘cannot be underestimated’. It is however important to state that during this
time no judicial review and/or human rights grounds existed.

62. Queen’s Bench Division [1995] Estates Gazette Case Summaries 175.
63. The exceptions are as follows: (i) where it is decided on specific Ministerial authority that the land is

needed by another department; (ii) where it is decided on specific Ministerial authority that for reasons
of public interest the land should be disposed of as soon as practicable to a local authority or other body
with compulsory purchase powers; (iii) where the disposing body is of the opinion that the area of land
is so small that its sale would not be commercially worthwhile; (iv) where it would be mutually advan-
tageous to the department and an adjoining owner to effect minor adjustments in boundaries through
an exchange of land; (v) where it would be inconsistent with the purpose of the original acquisition to
offer the land back; (vi) where the disposal is either (I) a site for development or redevelopment which
has notmaterially changed since acquisition and comprises two ormore previous land holdings, or (II) a
site which consists partly of land which has been materially changed in character and partly of land
which has not, and there is a risk of fragmented sale of such a site realizing substantially less than
the best price that can reasonably obtained for the site as a whole, and (vii) where the market value
of land is so uncertain that clawback provisions would be insufficient to safeguard the public purse
and where competitive sale is advised by the department’s professionally qualified valuer and specif-
ically agreed by the responsible Minster.

64. They are, however, mentioned in case law: B. Denyer-Green, Compulsory Purchase and Compensation,
Taylor & Francis Ltd., London, 2009, p. 101. In R v. Commission for New Towns ex p Tomkins & Anr
[1989] 58 Property and compensation reports 57, it was also mentioned that even if the rules did not exist
“common fairness demands that the former owner should have a preferential claim to buy back the land
which he had been compelled to sell, provided he is able and willing to pay the full market price at the
time of repurchase, that price reflecting the development potential of the land.”
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the only rules that government and other bodies have to consider when retransferring
land.65 For example, in the case of local government, the principles are subject to the
Local Government Act 1972, Section 123.66 Primary legislation including local govern-
ment legislation on the disposal of property, governmental policy statements and reg-
ulations on disposal are deemed to override the rules.67

7.6.3 Prescription

As mentioned above, the right to repurchase does not come into existence after a cer-
tain amount of time. The initiative must come from the current owner of the property.
This obligation does not exist if certain time limits, laid down in Rule 14, are applica-
ble. The general obligation to offer back will not apply in case of (i) agricultural land
acquired before 1 January 1935; (ii) agricultural land acquired on or after 30 October
1992 which becomes surplus, and available for disposal more than 25 years after the
date of acquisition, and (iii) non-agricultural land which becomes surplus, and avail-
able for disposal more than 25 years after the date of acquisition.

7.6.4 Who Has a Right to Restitution/Compensation?

Rule 13 states that the ‘former owner’may, according to the circumstances, mean for-
mer owner or former long leaseholder, and his or her successor. ‘Successor’means the
person onwhom the property, had it not been acquired, would clearly have devolved
under the former owner’s will or intestacy and may include any person who has suc-
ceeded, otherwise than by purchase, to adjoining land from which the land was sev-
ered by that acquisition.68

7.6.5 Compensation Issues

The actual repurchase proceedings are covered in rules 20-25. The former owner has
to be given a notification and a proposal to buy back his former property for a price
fixed by the relevant department’s professionally qualified, appointed surveyor.
The former owner then has 2 months to decide if he wants to buy back the property.
If the former owner does not want to buy the land or does not respond, the land can
be sold on the open market (of which the former owner should be informed). If he
does wish to purchase the land, there will be a period of 2 months to come to an
agreement about the terms other than value and a further 6 weeks to negotiate

65. Gibbard 2002, supra note 59, p. 30.
66. Denyer-Green 2009, supra note 64, p. 101.
67. Gibbard 2002, supra note 59, p. 12.
68. E.Waring, ‘Expropriation Law in England’, in J.A.M.A. Sluysmans, S. Verbist & E.Waring (Eds.), Expro-

priation Law in Europe, Wolters Kluwer, Deventer, 2015, p. 151.
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the price. When no agreement is reached within these periods, the property is also
sold on the open market.

7.6.6 Conclusion

Although clear proceedings are set out in the Rules, there are several disadvantages
which take away a large part of the effectiveness of the Rules. First of all, the appli-
cability of the Rules is uncertain. In combination with other rules for different govern-
mental departments, this can often lead to conflict and tension when trying to meet
the different requirements.69 Furthermore, some rules are complex (‘the Rules have
been poorly drafted and lack clarity’70) and the precise authority71 is unclear. They
exist only as non-statutory guidelines, which means the Rules give former owners no
rights, as such, which can be asserted and protected by law.72 Also the documentation
of the transactions is not properly recorded, there is no clear definition of what con-
stitutes a ‘disposal’, ‘surplus’, ‘material change’, and therefore different authorities
can have differing views about those aspects.73 Finally, the strict time limits as set
out in the Rules are thought to be too tight74 and the proceedings as set out are regar-
ded as imposing costs and delays.75

. SOUTH AFRICA

In South Africa the current legislation on expropriation, the Expropriation Act 63 of
1975, does not contain any section that answers the question whether expropriation
can be reversed if the original purpose is abandoned or significantly changed. It
should be noted that the draft Expropriation Bill that was made public in March
2013 brings no change in this respect.

The question whether there is some legal basis for a claim for restitution was brought
before the KwaZulu-Natal High Court in the case ofHarvey v. Umhlatuze Municipality
and Others.76 In this case, the municipality had planned to develop a certain area for

69. Gibbard 2002, supra note 59, p. 31.
70. Id., p. 19.
71. Id., p. 19.
72. Id., pp. 28-29. A former owner can only challenge a decision by a disposing organization byway of judi-

cial reviewbut if that succeeds thiswill not inevitably result in the land being offered back. It onlymeans
that the disposing organization has to take a new decision in accordance with the rules. Furthermore,
the former owner can only do this if he knows a transfer has occurred.

73. Gibbard 2002, supra note 59, pp. 21, 22, and 28.
74. Id., pp. 24-25.
75. Id., p. 37.
76. 2011 (1) SA 601 (KZP) South African Law Reports KwaZulu Natal High Court Pietermaritzburg.
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use as a public open space with recreational facilities. Harvey’s property was expro-
priated for this purpose and he was paid an agreed compensation. When the plans to
develop the area for this purpose proved to be unfeasible, the municipality changed
its plans and decided to use the area for a residential development for which purpose
the area was also rezoned. Harvey took the position that property can only be legally
expropriated for a public purpose or in the public interest. That would mean that in
case the public purpose ceased to exist or was abandoned by the expropriator, the
expropriation was no longer legally (and constitutionally) sustainable when faced
by a claim to the property by the original owner.

The High Court judge Moodley makes a tour d’horizon among various legal systems,
including South Africa, the United Kingdom, France, Sweden, the United States, and
Canada. He concludes – rightly so – that in virtually all these jurisdictions the raison
d’être for the expropriation is for some public purpose, use, interest, benefit, or neces-
sity. He also observes that inmany of the jurisdictions specific provision ismade in the
statutory legislation and in administrative rules for expropriated property to be retur-
ned to the original owner if it is not used for the purpose for which it was expropri-
ated, or if such purpose is abandoned.However,Moodley observes, the SouthAfrican
legislature has thus far not enacted any statutory provision entitling a person to
reclaim property expropriated from him if the purpose for which it was expropriated
is not realized, although in the ‘new constitutional era’many laws dealing with prop-
erty rights have been adopted or changed. Therefore, it seems as if the legislature has
intentionally refrained from introducing a statutory provision as mentioned before.77

The Court’s reluctance to introduce a new rule with serious consequences without a
proper statutory framework is understandable.We therefore agreewith Van derWalt
that a change in legislationwill probably be necessary to give a former owner the right
to claim restitution of expropriated property if the purpose for the expropriation
becomes impossible or is abandoned.78

In this light, however, it seems to us a missed opportunity that the proposal for the
new South African Expropriation Act does not include any Article that may provide
the statutory framework that is currently lacking. Given the fact that many jurisdic-
tions provide such a framework,79 it begs the question why the South African

77. We believe thatMoodley (in §137) leaves open the possibility of accepting a claim for restitution in a case
where an authority expropriates land for a stated purpose and never even commences to use it for that
purpose or uses it for a different purpose or was mala fide from the outset, but the Harvey case is –
according to him – no such case. The claim for restitution is therefore dismissed.

78. Van der Walt 1999, supra note 40, p. 499.
79. See also, J.A.M.A. Sluysmans, S. Verbist & E.Waring (Eds.), Expropriation Law in Europe, Wolters Kluwer,

Deventer, 2015.
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legislature has apparently decided not to open the possibility of reclaiming expropri-
ated property in cases of change of purpose or non-realization. In our opinion, there is
no satisfactory answer to that question.

It should be noted that, compared to the aforementioned countries, SouthAfrica is in a
unique position given its apartheid history, especially with regards to land matters. It
is possible that the legislature is concerned that a restitution right will chill efforts to
effect transformative land redistributive plans by strengthening the property rights of
former owners. However, we see no compelling reasonwhy such a legitimate concern
should stand in the way of introducing a right to restitution. Firstly, there is no indi-
cation that the legislature has seriously considered introducing a restitution right but
refrained from doing so for fear that it might interfere with projects for land distribu-
tion. There has been no apparent consideration of this question, although the afore-
mentioned recent case law provides cause for such consideration. Secondly, in cases
of expropriation for reasons of land restitution the purpose of expropriation is simply
a reversal of ownership. There is no project that has to be carried out on the expro-
priated land. We therefore fail to see how a court could come to the conclusion that
in this type of case the original purpose of the expropriation has not been reached or
fallen away. Thirdly, even if there was such a risk, it does not follow that a right to res-
titution should be denied altogether. It would be perfectly possible and acceptable to
limit the scope of the restitution right to only certain situations of expropriation that
are less politically sensitive, thereby excluding the land redistribution cases. This is in
line with the recommendations already proposed by Slade with regard to the current
ExpropriationAct of 1975.As Slade points out, a right to restitution, albeit within certain
limits, would “prevent the state from using a valid public purpose as a smokescreen to
use the property for a different purpose after the property has been expropriated”.80

. EUROPEAN COURT OF HUMAN RIGHTS

It can be difficult for courts to carve out a system of restitution or compensation in the
absence of legislation. However, there is no justification for refusing to introduce a
system in which a former owner has the right to claim restitution of expropriated
property if the work for which the expropriation took place becomes impossible or
is abandoned.

This also seems to be the position of the European Court of Human Rights in its deci-
sion in the case of Beneficio Cappella Paolini v. SanMarino.81 Beneficio is a SanMarinese
church institution. On 7 March 1985, the San Marinese government issued an

80. B.V. Slade, The Justification of Expropriation for Economic Development (dissertation for the degree of Doc-
tor of Laws at Stellenbosch University, 2012).

81. ECtHR (2003), No. 40786/98.
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expropriation order in respect of certain plots of land belonging to the church. The
latter was awarded approximately 60.000 Euros in compensation. The land, which
was earmarked for urban development projects that were scheduled for completion
by 31 December 1987, was only partially used. On 16 February 1987, the applicant
church applied to the government seeking to recover possession of the unused land.
The government refused the application on the ground that the land in question could
still be used in the interests of the community.

The ECtHR considered it a problem that the national law of San Marino did not pro-
vide a former owner with the means to achieve restitution of property that was expro-
priated, but not used. In the original French wording it reads:

Néanmoins, la Cour considère que l’utilisation partielle des terrains expropriés pose un problem
quant au respect du droit de propriété eu égard (…) à l’absence en droit d’une disposition prévoyant
la restitution des terrains expropriées et non utilisés.

The Court clearly considers problematic the fact that part of the expropriated property
of the Beneficio is not used for any public purpose without the former owner having a
legal possibility of reclaiming this apparently unnecessarily expropriated property.
Referring to the case ofMotais de Narbonne v. France82 the Court ruled that the refusal
to restitute part of the expropriated property – given the fact that part of the property
has not been used for works in the public interest – constitutes a violation of Article 1
of the First Protocol.

It should be noted however that in later decisions the European Court does not repeat
its aforementioned opinion that the lack of a right to restitution in case of non-reali-
zation poses a problem. For instance, inVassallo v. Malta83 the Court considers that the
lapse of 28 years from the date of the taking of the property without any concrete use
having been made of it, in accordance with the requirements of the initial taking, rai-
ses an issue under Article 1 of Protocol No. 1, in respect of the public interest require-
ment. However, it is only in combination with the fact that to date, 37 years after the
taking, the former owner did not receive any compensation for the expropriation of
the property that the Court considers that the requisite balance has not been struck.

. CONCLUS IONS

We have attempted to compare the rules of several, often widely differing, jurisdic-
tions relating to restitution after expropriation. Some of those jurisdictions, such as the
Netherlands, Belgium, and France, stem from a similar legal history and therefore

82. ECtHR (2002), No. 48161/99.
83. ECtHR (2011), No. 57862/09. See also, Keçecioğlu a.o. v. Turkey, ECtHR (2008), No. 37546/02.
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show some resemblances. Others have developed their own, rather unique way of
dealing with the problem of non-realization after expropriation.

What we can establish, though, is that there is some shared opinion that if the project
for which expropriation took place is significantly changed or abandoned, and there-
fore ex post facto a lack of public purpose arises, the former owner should be able to
reclaim his property or at least have the possibility to receive additional compensa-
tion. Of the various jurisdictionswe analyzed, it is only South Africa where the former
owner has no remedy in cases where expropriated land is not used for the public pur-
pose underlying the expropriation. It appears that only a lack of statutory foundation
stands in the way of implementing the aforementioned opinion in (case) law. We
would therefore dare to conclude that a statutory possibility for an expropriated party
to reclaim property in case of change or abandonment of public purpose can be dee-
med a ‘core principle’ of international expropriation law.84 For this reason, it is, in our
opinion, a missed opportunity that the new draft for a South African expropriation
bill does not seem to strive to repair this legal defect.

84. Sluysmans, Verbist & Waring 2015, supra note 79, p. 21.
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 EXACTIONS AND THE RULE OF LAW

Eduardo M. Peñalver*

. INTRODUCTION

How can the Constitution protect landowners from the government without dis-
abling the machinery that protects ownership itself? The Supreme Court’s exactions
jurisprudence can be understood as an attempt to confront this challenge.1 The Court
has sought to subject some local land use actions to heightened scrutiny as a matter of
federal constitutional law,2 while leaving the superstructure of zoning, permitting,
and taxation in place.3 The difficulties with this approach became apparent in Koontz
v. St. Johns River Water Management District.4

The Court’s exactions jurisprudence, set forth in Nollan v. California Coastal Commis-
sion,5 Dolan v. City of Tigard,6 and now Koontz, requires the government to satisfy
demanding criteria for certain bargains – or proposed bargains – implicating the
use of land. But the Court has left the domain of this heightened scrutiny wholly

* Allen R. Tessler Dean and Professor of Law, Cornell Law School. A longer version of this paper (co-autho-
red with Lee Anne Fennell) appears in the 2013 volume of the Supreme Court Review.
1. I do not mean to suggest that all or even any of the justices would frame the enterprise in quite this way,

only that the pattern of decided cases reflects a struggle prompted by these competing goals.
2. The Court has grounded this selectively intensified scrutiny in the unconstitutional conditions doctrine

– a foundation that is notoriously unstable.
3. Even if most of the garden variety land use regulations and taxes falling into this latter category could

ultimately survive heightened scrutiny, the exercise of applying such scrutiny would be undesirably
costly for both courts and local governments.

4. 133 S.Ct. 2586, 570 U.S. __ (2013). In the short time since the decision, Koontz has generated numerous
and varied academic responses, some of which we engage in more detail below. Papers forthcoming or
under development include, for example, S.J. Eagle, ‘Koontz in the Mansion and the Gatehouse’, Urb.
Law., Vol. 46, No. 1, 2014, online at <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2354617>
(visitedDec. 9, 2013); J.D. Echeverria, ‘Koontz: The VeryWorst Takings Decision Ever?’,N.Y.U. Envtl. L.
J., Vol. 22, No. 1, 2014, pp. 1-56, online at <http://ssrn.com/abstract=2316406> (visited Jan 1, 2014);
M. Fenster, ‘Substantive Due Process by Another Name: Koontz, Exactions, and the Regulatory Takings
Doctrine’, Touro L. Rev., Vol. 30, No. 2, 2014, pp. 403-419.

5. 483 U.S. 825 (1987).
6. 512 U.S. 374 (1994).



undefined. Indeed, the Koontzmajority eschewed any boundary principle that would
hive off its exactions jurisprudence from its land use jurisprudence more generally.

At first blush, the fact that exactions always involve actual or proposed land use ‘bar-
gains’might seem tomark out a clear andwell-defined arena for heightened scrutiny.
But in fact, virtually every restriction, fee, or tax associated with the ownership or use
of land can be cast as a bargain. The point is not limited to land use law. Virtually all
governmental restrictions and impositions relating to economic activity, head taxes
aside, can be cast in conditional terms, as they are premised upon choosing to sell,
earn, employ, and so on.7 To retain its commitment to heightened scrutiny for a subset
(and only a subset) of land use controls, the Court must construct some stopping
point. Ideally, a boundary principle would be relatively easy to apply and would
track relevant normative considerations reasonably well. In the exactions context,
however, markers that can even minimally approximate these criteria are in short
supply – and the Court thinned its options further in Koontz. Choosing an approach
going forward requires examining not only the impact of heightened scrutiny on land
use bargains but also the collateral damage that the rule in questionmay do to takings
law and other constitutional doctrines, including the broader doctrine of unconstitu-
tional conditions.

. TAKINGS, DUE PROCESS , AND EXACTIONS

Koontz arose out of a conflict between Coy Koontz, a Florida landowner, and the St.
Johns River Water Management District (‘District’), a regional water authority.
Koontz had purchased a 14.9-acre tract of land near Orlando in 1972. The land
was mostly wetlands, though it also contained some forested uplands. Florida law
required Koontz to obtain permission from the District before filling any wetlands.
In 1994, Koontz applied for a permit from theDistrict to develop the northern 3.7 acres
of his parcel, virtually all of which were wetlands.8 He offered to dedicate a conser-
vation easement covering the remaining 11 acres. In the past, the District had required
owners seeking permission to fill wetlands to preserve 10 acres of wetland for every
acre they filled.9 In keeping with this general practice, the District proposed that
Koontz either reduce the size of his development to a single acre (dedicating a con-
servation easement for the remainder of the property) or, alternatively, that he
develop the 3.7 acres as he proposed, but pay to improve the drainage on additional,

7. See R.A. Epstein, Bargaining with the State, 1st edn, Princeton University Press, Princeton, NJ, 1993, p. 11.
8. St. Johns River Water Management District v. Koontz, 77 S3d 1220, at p. 1224 (Fla 2011).
9. See Echeverria 2014, supra note 4 (citing Brief for Respondent, Koontz v. St. Johns Water Management Dis-

trict, No. 11-1447, *12 (filed Dec 21, 2012) (available on Westlaw at 2012 WL 6694053)).
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District-owned land.10 The District also indicated that it was willing to entertain alter-
native proposals from Koontz.11

Koontz rejected the District’s proposal, and the District denied the permit. Rather than
go back to the bargaining table, Koontz filed a lawsuit in state court. He claimed that the
conditions for permit approval contained in the District’s proposal violated the Takings
Clause.12 Among other things, Koontz challenged the District’s suggested swap of
development approval for wetlands protection or mitigation as an unlawful ‘exaction.’
This exactions claim is different from a claim that the permit denial itself took Koontz’s
property. Instead of challenging the regulatory burden that a denial would impose,
Koontz’s exaction theory contested the legality of the bargain the District was trying
to strike. In order to understand how themere attempt to bargainwith a property owner
– without any property changing hands – might violate the Takings Clause, I must
briefly explore the contours of the Supreme Court’s regulatory takings jurisprudence.

8.2.1 Takings and Due Process

In considering whether a regulation of land constitutes a taking of property requiring
just compensation, the Supreme Court usually adheres to the analysis laid out in Penn
Central Transportation Co v. New York City.13 The Penn Central factors include the “eco-
nomic impact of the regulation on the claimant,” “the extent to which the regulation
has interfered with distinct investment-backed expectations” and the “character
of the governmental action”.14 The focus of this default regulatory takings inquiry,
as the Court made clear in Lingle v. Chevron USA, Inc.,15 is the severity of the burden
the regulation imposes on the property owner.16 The unanimous Court in Lingle con-
trasted this burden-focused inquiry with a means-ends style inquiry into the rational-
ity of government regulation. The latter, the Court said, falls within the province
of the Due Process Clause and, in undertaking it, courts should be highly deferential
to the elected branches.17

10. Koontz, 133 S.Ct., at p. 2593.
11. Id.
12. Koontz sued under Fla Stat § 373.617(2), which provides a cause of action for damages if a state action is

“an unreasonable exercise of the state’s police power constituting a taking without just compensation.”
13. 438 U.S. 104 (1978).
14. Id., at p. 124.
15. 544 U.S. 528 (2005).
16. As the Lingle Court explains, “severity of the burden’ represents a common thread running through all

of its regulatory takings jurisprudence, one that can be used to test how closely a given governmental act
approximates a physical appropriation, and to assess the distributive fairness of the imposition.” Id., at
pp. 538-539; see Id., at pp. 539-540, 542-543.

17. Id., at pp. 543-545. “The inquiries serve different purposes as well. A violation of the Due Process clause
leads to the invalidation of the enactment, whereas a Takings Clause violation represents an otherwise
legitimate governmental act that can be fully validated by the payment of just compensation.” Id., at p. 542.
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The Court has carved out from its default Penn Central takings analysis two per se rules
governing discrete categories of regulation. First, in Loretto v. Teleprompter Manhattan
CATVCorp, the Court held that a permanent physical invasion of property authorized
by the government necessarily constitutes a taking.18 In subsequent cases, the Court
has characterized the state appropriation of discrete pools of money, such as the inter-
est from a specific account, as Loretto-type takings.19

The Court created a second per se regulatory takings rule in Lucas v. South Carolina
Coastal Council.20 In that case, the Court held that a regulation is a per se taking
(and not subject to the Penn Central analysis) when it permanently deprives an owner
of all economically viable use of her property – unless the rule does nomore than cod-
ify limitations on owners’ rights already built into ‘background principles’ of state
property law, such as nuisance.21 The Loretto and Lucas exceptions to Penn Central
are consistent with the Court’s characterization of the takings inquiry in Lingle: their
focus is on the burden a government action imposes on owners.

The Court’s takings framework is not amodel of clarity or coherence. It can be (and has
been) assailed on normative, logical, and administrability grounds. I will not delve into
those criticisms here, but will instead accept these principles as given for purposes of
addressing one particularly problematic corner of the doctrinal picture: exactions.

8.2.2 Enter Exactions

Sitting uncomfortablywith Lingle’s takings/due-process typology is the Court’s treat-
ment of claims that the government has conditioned development approval on exac-
tions of constitutionally protected property rights from the landowner. In Nollan v.
California Coastal Commission,22 the plaintiffs owned a small beachfront home in Cal-
ifornia. They wanted to demolish the existing home and build a new, larger home on
their lot. California law required them to obtain permission from the Coastal Commis-
sion before they could undertake their project. The Commission refused to grant the
Nollan’s permission to build unless they would give the state a lateral easement allo-
wing the public to cross over the portion of their property adjacent to the mean high
tide line.23 The Supreme Court concluded that the exaction was unconstitutional.24 It

18. 458 U.S. 419 (1982), at p. 441.
19. See e.g., Brown v. Legal Foundation of Washington, 538 U.S. 216 (2003), at p. 235. Cases finding the appro-

priation of interest from specific accounts to be takings predate Loretto. See e.g., Webb’s Fabulous Phar-
macies, Inc v. Beckwith, 449 U.S. 155 (1980), at pp. 159, 164 (and cases cited therein).

20. 505 U.S. 1003 (1992).
21. Id., at pp. 1029-1031.
22. 483 U.S. 825 (1987).
23. Id., at pp. 827-829.
24. See Id., at pp. 841-842.
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held that the demanded easement did not share an ‘essential nexus’with the goal the
Commission would have (legitimately) advanced by simply denying the requested
permission to expand the house.

In Dolan v. City of Tigard,25 the Court added to Nollan’s ‘essential nexus’ inquiry the
requirement that the burden of the condition imposed upon development permission
be roughly proportional to the harm that would be caused by permitting the devel-
opment to go forward.26 The plaintiff in Dolan owned a small hardware store. When
she applied for a permit to expand the store and pave her parking lot, the city con-
ditioned approval of her application on her dedication of a piece of her property to
the city for use as a flood plain (subject to a recreational easement) and bicycle path.27

The Court conceded the existence of a nexus between the city’s demands and the
impacts of the plaintiff’s expanded use of her property on stormwater runoff and traf-
fic. But it nonetheless held that the city had violated the Takings Clause because it had
failed to establish that its exaction was proportional to the impacts the plaintiff’s pro-
posed expansion would cause.28

The ‘essential nexus’ and ‘rough proportionality’ tests established inNollan andDolan
together produced an inquiry, ostensibly operating under the Takings Clause, that is
noteworthy in two respects. First, it scrutinizes the fit between means (the condition
imposed by the government) and ends (mitigation of the harm caused by the pro-
posed development). Importantly, it does not evaluate the burden imposed on the
landowner by the underlying regulatory regime fromwhich she is seeking relief. This
would appear to place the test in the domain that the Court identified in Lingle with
the Due Process Clause, not the Takings Clause.29 Second, the exactions inquiry

25. 512 U.S. 374 (1994).
26. Id., at p. 391.
27. See Id., at pp. 379-381, 393-394.
28. See Id., at pp. 388, 394-395. The Court left ambiguous whether it is the harm eliminated by the exaction

thatmust be proportional to the harm the development causes orwhether it is the cost of the exaction (to
the landowner) that must be proportional to those harms.

29. See Lingle, 544 U.S., at pp. 542-543. This is not to say that the determination that an owner has been sin-
gled out to bear an unfair burden – an inquiry that that Court in Lingle identified with the Takings
Clause – does not involve any questions of fit. After all, to determine that a given burden is unfairly
placed on a landowner, we need to know something about the reasons why the government has
imposed it. A landowner whose use constitutes the equivalent of a nuisance, for example, might fairly
be required to bear burdens that would not be appropriate for another landowner – a point the Court
made explicit in Lucas v. South Carolina Coastal Council: “The ‘total taking’ inquiry we require today will
ordinarily entail (as the application of state nuisance law ordinarily entails) analysis of, among other
things, the degree of harm to public lands and resources, or adjacent private property, posed by the
claimant’s proposed activities, the social value of the claimant’s activities and their suitability to the
locality in question, and the relative easewithwhich the alleged harm can be avoided throughmeasures
taken by the claimant and the government (or adjacent private landowners) alike.” 505 U.S. 1003 (1992),
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involves a level of scrutiny of the proffered ends and chosen means that would be
highly unusual in the due process context.30 The court in Dolan specifically opted
for the ‘rough proportionality’ language in order to make clear that the inquiry
was to be more searching than the usual ‘rational basis’ review.31 Moreover, it placed
the burden of establishing compliance with the exactions test squarely on the govern-
ment’s shoulders, thereby inverting the traditional presumption of constitutionality
of properly enacted regulations.32

The Court has characterized its exactions jurisprudence as an application of the unconsti-
tutional conditions doctrine.33 That doctrine limits the ability of the government to condi-
tion its grant of a discretionary benefit to a claimant on the claimant’s waiver of some
constitutional right that the government would not be entitled simply to override.34 For
example, the government cannot condition its grant of employment – something it is

at pp. 1030-31 (citations omitted). Similarly, some of the Penn Central factors arguably reach consider-
ations that relate to matters of fit or that otherwise seem to sound in due process. See e.g., M. Fenster,
‘The Stubborn Incoherence of Regulatory Takings’, Stan. Envtl. L.J., Vol. 28, No. 3, 2009, p. 529; L.A.
Fennell, ‘Picturing Takings’, Notre Dame L. Rev., Vol. 88, No. 1, 2012, p. 85 & nn. 87-88. Nonetheless,
Linglemarks out a basic division of labor between the clauses based on the dominant inquiry involved
in a given cause of action. The fact that exactions analysis involves no examination of the magnitude of
the initial regulatory burden from which the landowner seeks relief, but rather begins the inquiry by
examining the terms of a proposed exchange involving that burden, would seem to locate it in the realm
of due process by the Court’s own account.

30. Governmental acts directed at social and economic goals receive rational basis review unless they implicate
fundamental rights or involve suspect classifications. Such review requires only that the act be rationally
related to a conceivable governmental purpose (not necessarily the one that actually animated the govern-
mental body). While it is possible that a governmental act that “fails to serve any legitimate governmental
objectivemay be so arbitrary or irrational that it runs afoul of the Due Process Clause,” Lingle, 544 U.S., at p.
542, the test is a deferential one that does not put the government to its proof in establishing how well, or
even if, the legislation serves particular goals.

31. 512 U.S., at p. 391.
32. See Id., at pp. 394-396; Id., at pp. 405-411 (Stevens dissenting); Id., at pp. 413-414 (Souter dissenting).
33. Dolan, 512 U.S., at p. 385; Koontz, 133 S.Ct., at pp. 2594-2595; Lingle, 544 U.S., at p. 547.
34. The unconstitutional conditions doctrine has spawned considerable scholarly output. Influential treat-

ments include, for example, Epstein 1993, supra note 7; V. Been, ‘Exit’ as a Constraint on Land Use Exac-
tions: Rethinking the Unconstitutional Conditions Doctrine’,Colum. L. Rev., Vol. 91, No. 3, 1991, pp. 473-
544; K.M. Sullivan, ‘Unconstitutional Conditions’,Harv. L. Rev.,Vol. 102, No. 7, 1989, pp. 1413-1506; S.F.
Kreimer, ‘Allocational Sanctions: The Problem of Negative Rights in a Positive State’,U. Pa. L. Rev., Vol.
132, No. 6, 1984, pp. 1293-1397. Despite the Dolan Court’s characterization of the doctrine as ‘well-set-
tled’, 512 U.S., at p. 385, it has so thoroughly eluded attempts to reduce it to a workable formula that
some scholars have urged abandonment of it altogether. See generally, F. Schauer, ‘Too Hard: Unconsti-
tutional Conditions and the Chimera of Constitutional Consistency’, Denv. U. L. Rev., Vol. 72, No. 4,
1995, pp. 989-1005; C.R. Sunstein, ‘Why the Unconstitutional Conditions Doctrine is an Anachronism
with Particular Reference to Religion, Speech and Abortion’, B.U. L. Rev, Vol. 70, No. 4, 1990, pp. 593-
621. Theoretical work on the doctrine continues, nonetheless. Notable recent works include, for exam-
ple, P. Hamburger, ‘Unconstitutional Conditions: The Irrelevance of Consent’,Va. L. Rev., Vol. 98, No. 3,
2012, pp. 479-577; M.N. Berman, ‘Coercion Without Baselines’, Geo. L.J., Vol. 90, No. 1, 2001, pp. 1-112.
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entitled under normal circumstances to withhold – on an applicant’s waiver of his First
Amendment right to choose his own religion. In the exactions context, the constitutional
right at issue has been located in the Takings Clause. As the court put it in Koontz, by con-
ditioning development approval on the landowner’s conveyance of some property interest
to the government, “the government can pressure an owner into voluntarily giving up
property for which the Fifth Amendment would otherwise require just compensation”.35

8.2.3 The Scope of Scrutiny

Nollan and Dolan sparked two axes of disagreement among the lower courts about
the reach of the exactions doctrine.36 First, courts split over whether Nollan/Dolan
heightened scrutiny applied to exactions in which the government demands a cash
payment rather than a dedication of an interest in land in exchange for develop-
ment permission.37 Second, they divided over whether the exactions doctrine
applies only to so-called ad hoc or ‘adjudicated,’ exactions, that is, exactions whose
terms are worked out on a case-by-case basis in negotiations with landowners.
Courts and commentators usually contrast adjudicative exactions with exactions
that are more ‘legislative’ in character.38 A legislative exaction is one in which the

35. Koontz, 133 S.Ct., at p. 2594.
36. Another unresolved issue, addressed in Koontz, was the status of ‘failed exactions’ – exactions proposed

to a landowner but not accepted or implemented. See generally, M. Fenster, ‘Failed Exactions’,Vt. L. Rev.,
Vol. 36, No. 3, 2012, pp. 623-647; T.M. Mulvaney, ‘Proposed Exactions’, J. Land Use & Envtl. L., Vol. 26,
No. 2, 2011, pp. 277-311.

37. SeeA.E. Carlson&D. Pollak, ‘Takings on the Ground: How the SupremeCourt’s Takings Jurisprudence
Affects Local Land Use Decisions’, U.C. Davis L. Rev., Vol. 35, No. 1, 2001, pp. 137-138 (suggesting that
Nollan andDolanmay encourage use of impact fees and discourage physical land exactions); D.A. Dana,
‘Land Use Regulation in an Age of Heightened Scrutiny’,N.C. L. Rev., Vol. 75, 1997, pp. 1259-1260 (con-
sidering the varying interpretations ofDolan’s application to monetary exactions); see also Dudek v. Uma-
tilla County, 69 P3d 751, at pp. 757-758 (Or Ct App 2003) (discussing the split among courts over the
question of whether Dolan applies to monetary exactions). Cases holding that Nollan and Dolan do
not apply to monetary exactions include McClung v. City of Sumner, 548 F3d 1219, at p. 1228 (9th Cir
2008); Smith v. Town of Mendon, 4 NY3d 1, at p. 12 (2004); Home Builders Association v. City of Scottsdale,
930 P2d 993, at pp. 999-1000 (Ariz 1997);West Linn Corporate Park, L.L.C. v. City of West Linn, 240 P3d 29,
at pp. 45-46 (Or 2010); City of Olympia v. Drebick, 126 P3d 802, at p. 808 (Wash 2006). Cases holding that
monetary exactions are subject toNollan/Dolan scrutiny include, Town of FlowerMound v. Stafford Estates
Ltd Partnership, 135 SW3d 620, at pp. 635-640 (Tex 2004); Home Builders Association of Dayton and the
Miami Valley v. City of Beavercreek, 89 Ohio St 3d 121, at p. 128 (2000); Ehrlich v. City of Culver City,
911 P2d 429, at p. 433 (Cal 1996); Northern Illinois Home Builders Association v. County of DuPage, 165
Ill 2d 25, at pp. 32-35 (1995).

38. Cases holding that Nollan and Dolan do not apply to ‘legislative’ exactions include McClung v. City of
Sumner, 548 F3d 1219, at pp. 1227-1228 (9th Cir 2008); St. Clair County Home Builders Association v. City of
Pell City, 61 S3d 992, at p. 1007 (Ala 2010); Greater Atlanta Homebuilders Association v. DeKalb County, 588
SE2d 694, at p. 697 (Ga 2003); San RemoHotel v. City and County of San Francisco, 27 Cal 4th 643, at pp. 671-
672 (2002);Krupp v. Breckenridge Sanitation District, 19 P3d 687, at pp. 695-696 (Colo 2001); Curtis v. Town
of South Tomaston, 708 A2d 657, at pp. 659-660 (Me 1998); Parking Association of Ga., Inc v. City of Atlanta,
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state’s conditions on development are spelled out in advance in a generally appli-
cable formula or schedule.

Before Koontz, the Supreme Court had not intervened to decisively resolve either
debate. On at least two occasions, however, it had used dicta to describe its exactions
cases as having involved ad hoc state demands that owners turn over tangible inter-
ests in land. InCity of Monterey v. Del Monte Dunes atMonterey Ltd,39 the Court defined
‘exactions’ as “land-use decisions conditioning approval of development on the ded-
ication of property to public use”.40 Later, in Lingle, the Court suggested that the reach
ofNollan/Dolan scrutinywas limited to ‘adjudicative land use exactions,’ inwhich the
state demands – in exchange for development permission – that the property owner
hand over an interest in land that, if imposed directly, “would have been a per se
physical taking”.41 This dicta in Lingle appeared to put the Court in the camp of
the lower courts that had declined to apply Nollan and Dolan to so-called ‘legislative’
exactions (exactions that operate according to a predetermined formula or schedule)
and on the side of those lower courts that had declined to apply Nollan and Dolan to
exactions of money.42

8.2.4 The Koontz Decision

In Koontz, the Supreme Court definitively rejected the notion – hinted at in Del Monte
Dunes and Lingle – that theNollan/Dolan test applies only to exactions of physical inter-
ests in land. Koontz had prevailed in the state trial court and intermediate appellate
court on an exactions theory, but the Florida Supreme Court had reversed, findingNol-
lan and Dolan inapplicable based on its interpretation of the scope of the Supreme
Court’s exactions doctrine. Relying on the limiting language in Del Monte Dunes and
Lingle, the Florida Supreme Court concluded that Nollan and Dolan do not apply to
exactions ofmoney and, in addition, do not applywhen an agency denies the requested
permit (as opposed to granting the permit subject to certain conditions).43

The U.S. Supreme Court rejected both of these limits onNollan andDolan. All of the Jus-
tices agreed that, contrary to the Florida Supreme Court’s holding, permit denials as well
as conditional permit grants are subject to exactions scrutiny. In the majority’s words,

450 SE2d 200, at p. 203, n. 3 (Ga 1994). In Town of FlowerMound, 135 SW3d, at pp. 640-642, in contrast, the
Texas Supreme Court applied Nollan and Dolan to a legislative exaction.

39. 526 U.S. 687 (1999).
40. Id., at p. 702.
41. 544 U.S., at p. 546.
42. See McClung, 548 F3d, at pp. 1226-1228 (relying on Lingle to limit Nollan and Dolan analysis to adjudi-

cated land use exactions); Wisconsin Builders’ Association v. Wisconsin Department of Transportation, 702
NW2d 433, at pp. 446-448 (Wis App 2005) (same).

43. See St. Johns River Management District v. Koontz, 77 S3d 1220, at p. 1230 (Fla 2011).
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[a] contrary rule would be especially untenable… because it would enable the government
to evade the limitations ofNollan andDolan simply by phrasing its demands for property as
conditions precedent to permit approval. Under the Florida Supreme Court’s approach, a
government order stating that a permit is ‘approved if’ the owner turns over that property
would be subject to Nollan and Dolan, but an identical order that uses the words ‘denied
until’ would not.44

The justices split over the question whether a demand for money fell within the
boundaries of Nollan and Dolan. The five-justice majority opinion by Justice Samuel
Alito held that the Court’s exactions jurisprudence reached demands for money.
The dissenters, led by Justice Elena Kagan, rejected this position.

In reaching its conclusion, the Koontz majority had to navigate around the Court’s
1998 decision in Eastern Enterprises v. Apfel.45 In Eastern Enterprises, a plurality of
the Court had concluded that retroactively imposing liability on a former coal
operator for retired coal miners’ medical benefits violated the Takings Clause.46

However, the four dissenters in Eastern Enterprises, along with Justice Anthony
Kennedy (who concurred in the judgment on due process grounds), took the posi-
tion that the Takings Clause did not apply at all when government imposes gen-
eral obligations to pay money.47 As Justice Kennedy put it, “the Government’s
imposition of an obligation … must relate to a specific property interest to impli-
cate the Takings Clause.”48 Kennedy thereby distinguished cases like Brown v.
Legal Foundation of Washington,49 in which the government had seized interest ear-
ned on specific accounts.

The concern with applying the Takings Clause to more generalized obligations to pay
moneywas, as Justice Stephen Breyer noted in his dissenting opinion, the difficulty of
distinguishing such obligations from taxes, which have long been understood to lie
beyond takings scrutiny.50 “If the Clause applies when the government simply orders

44. Koontz, 133 S.Ct., at pp. 2595-2596. The dissent agreed. See Id., at p. 2603 (Kagan dissenting).
45. 524 U.S. 498 (1998).
46. Significantly, the plurality did not conclude that the imposition of retroactive liability constituted a per

se regulatory taking under Loretto or Lucas. Instead, it found a taking only after applying the multifactor
Penn Central analysis. Eastern Enterprises, 524 U.S., at pp. 529-537.

47. Id., at pp. 554-558 (Breyer dissenting); Id., at pp. 543-545 (Kennedy concurring in the judgment and dis-
senting in part).

48. Id., at p. 544 (Kennedy concurring in the judgment and dissenting in part).
49. 538 U.S. 216 (2003).
50. Eastern Enterprises, 524 U.S., at p. 556 (Breyer dissenting). Although Richard Epstein has famously

argued that takings analysis should apply to taxes, this approach has not been pursued by the judiciary
or political branches. See R.A. Epstein, Takings: Private Property and the Power of Eminent Domain, 1st edn,
Harvard University Press, Cambridge, MA, 1985, p. 95 (casting all regulations, taxes, and changes in
liability rules as ‘takings of private property prima facie compensable by the state’); Id., at p. 283
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A to pay B,” he asked, “why does it not apply when the government simply orders A
to pay the government, i.e. when it assesses a tax?”51

Courts and commentators alike have read Eastern Enterprises to mean that general
obligations to pay money do not fall within the ambit of ‘private property’ protected
by the Takings Clause.52 In Koontz, the majority did not reject this reading of Eastern
Enterprises – unsurprising, given that Justice Kennedy joined the Koontz majority.
Instead, JusticeAlito seized on Justice Kennedy’s specific language inEastern Enterprises
to argue that, unlike in Eastern Enterprises, “the demand for money at issue [in Koontz]
did ‘operate upon … an identified property interest’ by directing the owner of a par-
ticular piece of property tomake amonetary payment”.53 As a consequence, themajor-
ity argued, “the demand formoney burdenedpetitioner’s ownership of a specific parcel
of land”54 and takings scrutiny was appropriate.

. NORMATIVE FOUNDATIONS FOR EXACTIONS LAW

At first blush, the Court’s exactions jurisprudence seems to occupy a well-bounded ter-
ritory: Heightened scrutiny only applies when the government attempts to bargain
with a landowner over the grant of a permit (or some other land use privilege). But this
apparently straightforward means of firewalling off the domain of Nollan and Dolan
depends on a doubtful proposition: that land use ‘bargains’ (understood broadly as
land use regulations that are somehow conditional in their application to particular
landowners) can be readily picked out from land use controls more generally. For sev-
eral reasons, including some exacerbated byKoontz itself, deal-spotting is not so simple.

Discretionary, conditional, or negotiated applications of land use laws are not aber-
rations that stand out against a backdrop of well-ordered, prospectively announced,
and uniformly imposed land use regulations. Instead, land use control typically pro-
ceeds in a piecemeal fashion.55 Land use deal making frequently takes the form

(“The proposition that all taxes are subject to scrutiny under the eminent domain clause receives not a
whisper of current support”); see alsoE.M. Peñalver, ‘Regulatory Taxings’,Colum. L. Rev., Vol. 104,No. 8,
2004, pp. 2185-2186 (“Whatever influence Epstein’s theory has had on discussions of takings law gen-
erally, few have accepted his invitation to turn their backs on the unqualified power to tax”).

51. Eastern Enterprises, 524 U.S., at p. 556 (Breyer dissenting).
52. See e.g., T.W.Merrill, ‘The Landscape of Constitutional Property’,Va. L. Rev, Vol. 86,No. 5, 2000, pp. 903-

907; Koontz, 133 S.Ct., at pp. 2605-2607 (Kagan dissenting).
53. Koontz, 133 S.Ct., at p. 2599, quoting Eastern Enterprises v. Apfel, 524 U.S. 498 (1998), at pp. 554-556.
54. Koontz, 133 S.Ct., at p. 2599.
55. See e.g., C.M. Rose, ‘Planning and Dealing: Piecemeal Land Controls as a Problem of Local Legitimacy’,

Cal. L. Rev., Vol. 71, No. 3, 1983, p. 841 (describing piecemeal changes as ‘the everyday fare of local land
regulations’).
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embodied in the Court’s exactions cases: regulators have discretion to block a project
or permit it to go forward, and they bargain with the landowner over the terms on
which they will approve the project. As a consequence, the exactions test already
potentially covers a large portion of land use regulation. But even in the absence of
such explicit bargaining, most if not all land use law can be framed as deal making
given that the laws are conditional in nature and subject to frequent and fine-grained
revision.56

It is possible, and indeed likely, that the law reached its present form only after law-
makers engaged in a great deal of bargaining with affected landowners, bundling
burdens with benefits in ways that look very much like the paradigmatic exaction.
For example, Lynne Sagalyn describes how, in the 1980s, New York City consulted
with private developers, civic groups, and non-profit foundations as it attempted
to facilitate the redevelopment of Times Square.57 As Sagalyn put it,

the political problem of rebuilding West 42nd Street involved an extraordinarily delicate act
of balancing the city and state’s aggressive plan for large-scale ground-up development …
with its other goals for preserving the historic midblock theaters and their symbolic sense of
place…while accommodating the intense community and business concerns of Clinton and
the Garment District….58

And land use ordinances also frequently embed conditional elements that leave sig-
nificant discretion to local governmental actors, whether explicitly or through the use
of open-textured terms subject to official interpretation. The zoning code for the City
of Puyallup, Washington, for example, is not unusual in specifying that, in consider-
ing an application for any conditional use, “[t]he hearing examiner shall have the
authority to impose conditions and safeguards as he/she deems necessary to protect
and enhance the health, safety and welfare of the surrounding area.”59 Such a provi-
sion is nothing if not an invitation to bargain overwhat conditions the citywill impose
in exchange for official approval.

The foregoing discussion above establishes only that the domain of exactions is not
self-limiting as a conceptual or practical matter – not that it cannot be somehow lim-
ited. The difficulty lies in finding a coherent way to identify what is in and what is

56. Jurisdictions vary in their approaches to piecemeal changes as well as to the enterprise (and indeed neces-
sity) of comprehensive land use planning. Nonetheless, all jurisdictions incorporate some flexibility into
their land use control regimes, and hence afford some degree of discretion to local decision-making
bodies.

57. L.B. Sagalyn, Times Square Roulette: Remaking the City Icon, 1st edn, MIT Press, Cambridge, MA, 2001,
pp. 91-102.

58. Id., at p. 101.
59. Puyallup Municipal Code, 20.80.015.
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out of the realm of elevated scrutiny, given the conflicting goals of protecting land-
owners from the government and protecting them from each other. A principle for
setting the boundaries of heightened scrutiny should ideally have two features: it
should be relatively clear (so that one can tell at the outset what is included), and
it should bear some relationship to what it is that makes exactions normatively prob-
lematic.60 Tradeoffs between the two goals may be necessary; a less good normative
fit may be tolerated to produce a much more administrable test, or a less tractable
test might be selected if it aligns much better with underlying normative concerns.

In crafting tools to define the reach of heightened exactions scrutiny it is helpful to
start by asking a question that the Court in Koontz (and, for that matter, in Nollan
and Dolan) largely ignored: what is it that is problematic about exactions in the first
place? A land use exaction is, at its heart, a conditional regulation of land use. But why
and how does conditionality raise constitutional worries? The question takes us back
to the doctrine of unconstitutional conditions.

8.3.1 Exactions as Unconstitutional Conditions in Land Use

In a previous article, Lee Fennell identified three possible problems with the conditional
grant of governmental benefits: (1) ‘receiving forbidden goods,’ inwhich the government
uses the leverage provided by conditionally applicable laws to obtain legal entitlem-
ents that it is not authorized to receive; (2) ‘bargaining with the opponent’s chips,’ in
which the government confiscates entitlements belonging to an individual for the sole
purpose of selling them back to that individual; and (3) ‘appropriations from third
parties,’ in which the government obtains desired benefits by trading away entitlements
belonging to third parties whose interests are not represented in the negotiation.61

The first problem (receiving forbidden goods) can be illustrated by a governmentally
initiated bargain that would require a person to change her religion in order to receive
government benefits. A commitment to change one’s religion is not something the
government is authorized to receive from any citizen. This problem, however, is
not really implicated by individually negotiated, conditional land use laws. We do

60. These two criteria echo in some measure Frank Michelman’s pairing of ‘settlement costs’ and ‘demor-
alization costs’ in his analysis of compensable takings. F.I. Michelman, ‘Property, Utility, and Fairness:
Comments on the Ethical Foundations of “Just Compensation” Law’,Harv. L. Rev., Vol. 80, No. 6, 1967,
pp. 1214-1215. Just as bright-line rules that mark out distinctive, easily identified cases help to limit the
costs of settling up over compensable takings, so too would a clearly articulated boundary around
heightened scrutiny reduce the costs of administering the system. And just as one would wish for
the cases identified for compensation to track normative concerns like demoralization, so too would
one wish for the region of heightened scrutiny to align with relevant normative criteria.

61. The discussion in this section draws on L.E. Fennell, ‘Hard Bargains and Real Steals: LandUse Exactions
Revisited’, Iowa L. Rev., Vol. 86, No. 1, 2000, pp. 42-56.
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not normally think of it as improper to sell or give property to the government. Indeed,
unlike other contexts in which the unconstitutional conditions doctrine might apply,
the Constitution itself explicitly envisions property rights as subject to (involuntary)
alienation to the state for public use upon the payment of just compensation.

The second potential problem (bargaining with the opponent’s chips) is readily illus-
trated by a gunman who threatens ‘your money or your life’ – entitlements that both
belonged to the victim before the gunman came along. Translated into the land use
context, this concern about illicit appropriations can be more directly addressed by
applying a standard takings analysis to the regulation that keeps the landowner from
being able to develop as of right. The Nollan/Dolan analysis, however, like unconsti-
tutional conditions doctrine generally, typically proceeds on the assumption that the
government can lawfully decline to waive the land use restriction in question.62 If this
is so, then there has been no preliminary grab of entitlements, but rather only a legit-
imate governmental act in restricting development. Moreover, even if there had been
an illegitimate confiscation of land use rights, nexus and proportionality review
would hardly solve the problem.63

Only the third problem (third party effects), is arguably addressed by the nexus and
proportionality doctrine. In theory, these limits could ensure that the actual costs of
development are properly remediated through connected and commensurate con-
cessions, rather than left to fall on third parties while the government reaps (or con-
fers on others) unrelated benefits. But this is not the typical exactions case. Exactions
claims under Nollan and Dolan are brought by regulated landowners, not by neigh-
bors who were unrepresented in the negotiations and who object to the bargain that
was struck.

There is a fourth possibility, which one might understand as straddling the boundary
between the second and third categories: that conditional regulations are objection-
able because of the potential they create for government favoritism or even outright
corruption. The prototypical exaction – the government’s demand for a payment or
other concession from a landowner in exchange for regulatory relief – is structurally
very similar to the prototypical bribe. The key distinction between the two is the end
to which the regulator directs the payment or concession from the landowner. If the
regulator directs the payment towards the pursuit of a legitimate public purpose,
demanding it does not amount to soliciting a bribe. If the regulator directs the

62. See Nollan, 438 U.S., at pp. 835-836.
63. See e.g., Fennell 2000, supra note 61, at p. 53 (observing that the fact that amisappropriated good can only

be swapped for connected and proportionate benefits does not do anything to address the initial
misappropriation).
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demanded payment to her own (or some favored third party’s) private benefit, then it
becomes ‘corruption.’64

As with the ‘bargaining with the opponent’s chips’ scenario, improper government
favoritism requires the existence of legal roadblocks in order to thrive. Roadblocks
generate the possibility for government favoritism and corruption when removing
them is both highly discretionary and privately beneficial.65 And, as with the ‘appro-
priations from third parties’ scenario, government favoritism and corruption have
harmful effects on disfavored third parties. The two scenarios come together in the
following way: the government places roadblocks in front of landowners that it fully
expects to remove at some price, but the price that it charges any particular landowner
will determine whether that landowner foots more or less than her share of the costs
associated with development.66 The focus of this objection, however, is not only on
distributive consequences, but also on the nature of the government action.

The structural similarity between exactions and corruption is themarker of a larger prob-
lem, one that exactionsmay raise even in the absence of any evidence of government cor-
ruption or favoritism. The problem stems from the very flexibility that the exactions
device is designed to create, which may operate in tension with principles of rule of law.

8.3.2 Rule of Law

Theorists working in divergent political and philosophical traditions have empha-
sized the importance of the rule of law.67 The most influential accounts focus on

64. See e.g., S. Rose-Ackerman, International Handbook on the Economics of Corruption, 1st edn, Edward Elgar,
Cheltenham, UK and Northampton, MA, 2006, p. xvii (“In the most common [corrupt] transaction a
private individual or firm makes a payment to a public official in return for a benefit”).

65. See E.L. Glaeser & R.E. Saks, ‘Corruption in America’, J. Pub. Econ., Vol. 90, Nos. 6-7, 2006, p. 1055 (“The
benefits of corruption come from government actors being able to allocate resources, including the right
to bypass certain regulations, to private individuals”).

66. The question of what constitutes a party’s proper share is itself subject to debate. See e.g., J.L. Sax, ‘The
Property Rights Sweepstakes: Has Anyone Held the Winning Ticket?’, Vt. L. Rev., Vol. 34, No. 1, 2009,
pp. 163-165 (examining the different fairness intuitions that follow from a resource allocation rule based
on space, rather than time).

67. See e.g., F.A.Hayek,The Constitution of Liberty, 1st edn,University of ChicagoPress, Chicago, 1960, pp. 133-
161 (discussing the ability of the state, under certain conditions, to prevent coercion through law by cre-
ating a ‘private sphere’ for the individual); J. Rawls, A Theory of Justice, 1st edn, The Belknap Press of Har-
vard University Press, Cambridge, MA, 1971, pp. 235-243 (discussing the rule of law and its connection to
equality and individual autonomy); R.A. Epstein, ‘Beyond the Rule of Law: Civic Virtue and Constitu-
tional Structure’, Geo. Wash. L. Rev., Vol. 56, No. 1, 1987, pp. 149-152 (“There is no question that the rule
of law is a necessary condition for a sane and just society… [I]t is a verydifferent question to askwhether it
is sufficient to achieve that result”); J. Waldron, ‘The Rule of Law and the Importance of Procedure’, New
YorkUniversity School of LawPublic Law&Legal Theory Research Paper SeriesWorking Paper, Nos. 10-73, 2010,
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several distinctive features deemed vital to law’s ability to sustain a society of free and
equal persons. The rule of law fosters freedom by increasing the predictability and
intelligibility of the regulatory landscape within which the citizen operates and by
constraining officials from exercising unfettered discretion.68 Rawls argues that the
rule of law “constitute[s] grounds upon which persons can rely on one another
and rightly object when their expectations are not fulfilled. If the bases of these claims
are unsure, so are the boundaries of men’s liberties.”69 Scott Shapiro summarizes this
line of thought nicely when he says that the rule of law “enables members of the com-
munity to predict official activity and hence to plan their lives effectively,” and, at the
same time, “constrains official behavior and hence protects citizens from arbitrary
and discriminatory actions by officials.”70

In addition to asserting its intrinsic connection to equality and liberty, theorists have
posited that adherence to the rule of law generates a number of consequential bene-
fits. Some have argued, for example, that excessive disregard of the forms of legality
has a corrosive effect on citizens’ respect for the law and on their willingness to
follow it.71 Others have argued that the rule of law fosters the kind of stability and
predictability necessary for economic development.72

Lon Fuller’s discussion of the ‘inner morality of law’ is typical in terms of the formal
features it identifies as crucial to the rule of law.73 Fuller identifies eight ways that
state action may deviate from the rule of law. Those are: (1) a failure to generate gen-
erally applicable rules (‘generality’), “so that every issuemust be decided on an ad hoc
basis;” (2) a failure to publicize the law; (3) excessive use of retroactive legislation;

*10-12, online at <http://ssrn.com/abstract=1688491> (visited Nov 6, 2013) (discussing the importance
of procedure, particularly in adjudicative settings, for administering the rule of law).

68. See S.J. Shapiro, Legality, 1st edn, The Belknap Press of Harvard University Press, Cambridge,MA, 2011,
pp. 395-396; see alsoH. Dagan,Reconstructing American Legal Realism & Rethinking Private Law Theory, 1st
edn, Oxford University Press, New York, NY, 2013, Ch. 9.

69. Rawls 1971, supra note 67, at p. 235.
70. Shapiro 2011, supra note 68, at pp. 395-396.
71. See e.g., L.L. Fuller, The Morality of Law, 2nd rev. edn, Yale University Press, New Haven, CT, 1969,

pp. 39-40.
72. See e.g., K.W. Dam, The Law-Growth Nexus: The Rule of Law and Economic Development, 1st edn, Brookings

University Press, Washington, DC, 2006, Chs. 1, 10.
73. See Fuller 1969, supra note 71, at pp. 39-43. This is not to suggest that Fuller’s are the only possible require-

ments for satisfaction of the requirements of the rule of law, or that the only requirements are formal (as
opposed to substantive). See generally, P. Gowder, ‘Equal Law in an Unequal World’, Iowa L. Rev., Vol. 99,
No. 3, 2014, pp. 1021-1081, online at <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2203735>
(visited December 6, 2013) (arguing against a conception of the rule of law as exclusively formal). Jeremy
Waldron similarly points out that, in addition to the formal features Fuller identifies, rule of law is also
associated with procedural principles, such ‘a right to hear reasons’ for a dec., and substantive principles,
such as ‘respect for private property’. See Waldron 2010, supra note 67, at *1-5.
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(4) the use of rules that are not intelligible; (5) the enactment of rules that contradict
one another; (6) use of rules that are beyond the power of the regulated party to
follow; (7) changing rules too frequently; and (8) permitting “a failure of congruence
between the rules as announced and their actual administration.”74

Several of these deviations are present in the exactions context, particularly where
the terms of exactions are not spelled out in advance or, in other words, where they
are negotiated with landowners on a case-by-case basis. To the extent that different
developers are offered different deals in exchange for regulatory relief, there is a
failure of generality. When the terms on which the state actor is willing to grant
regulatory relief is communicated to different developers privately, there is a fail-
ure of publicity. To the extent that exactions rely on frequent changes in the appli-
cable zoning law, there may be excessive instability. And, where developers are
frequently offered regulatory relief on an ad hoc basis, there can be a pervasive fail-
ure of congruence between the rules on the books and the way the rules are actually
applied.75

Understanding heightened scrutiny for exactions through the lens of a concern with
the rule of law has the virtue of tying the third-party appropriations threatened by
land use regulatory bargains to the landowners most likely to become actual Nol-
lan/Dolan claimants: relatively inexperienced developers who feel abused by the land
use process.76 Their objection, on this view, is not to land use regulations as such, but
to the degree of regulatory discretion surrounding land use bargains. Excessive dis-
cretion renders the law opaque to the unsophisticated and permits officials to strike
vastly different deals with different landowners, demanding much less from favored
landowners in exchange for the waiver of regulatory burdens.77 This differential

74. Fuller 1969, supra note 71, at p. 39. Fuller’s list is perhaps the best known of the ‘laundry lists’ of prin-
ciples generated to capture formal requirements of the rule of law. SeeWaldron 2010, supra note 67, at *3.

75. There is also a form of retroactivity at work in exactions, insofar as changes in conditions or require-
ments deviate from what was required at earlier points, when the property was purchased or when
expectations were formed. To some extent this is an inherent feature of the need to apply law that is
responsive to changing conditions to an enduring asset; it is not unique to the exactions context. How-
ever, the concerns associated with retroactivity gather added force in the exactions context if the rules
for obtaining a permit can be unexpectedly changed in ways that are known (and indeed designed) to
disadvantage particular parties based on their past conduct (here, investments in land).

76. For a discussion of the types of plaintiffs who have appeared in (and who might be expected to appear
in) exactions cases, see e.g., Eagle 2014, supra note 4, at *15-17.

77. Note, however, that the facts in Nollan itself do not fully square with this interpretation, insofar as the
same lateral easement condition was consistently required of other landowners along the same stretch
of beachfront. See Nollan, 483 U.S., at 829 (observing that the Commission reported similarly condition-
ing “43 out of 60 coastal development permits along the same tract of land”; of the others, “14 had been
approved when the Commission did not have administrative regulations in place allowing imposition
of the condition, and the remaining 3 had not involved shorefront property”).
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treatment smacks of arbitrariness and can easily shade into favoritism and corruption.
Lurking in the background is the possibility that favored landowners may have
become so for improper reasons.78 Even when nefarious behavior is absent, the exis-
tence of bargaining around the law on the books may create the impression among
outsiders that mischief is at work.

By imposing the limits of nexus and proportionality in its exactions cases, the Court
might be understood as attempting to structure bargaining between governments
and developers in ways that increase the conformity of that bargaining to the formal
requirements of the rule of law. On this account, the exactions criteria impose (admit-
tedly broad) outer limits on the relative disadvantage that favorable land use deals
(which are obviously not going to be challenged by the favored developers) can afflict
on disfavored landowners. The exactions test might thereby act as a crude price cap
on the waiver of discretionary land use regulations.79 Arguably, this cap attacks both
the corruption problem (by reducing the value of the bargained-for discretionary
override) and the horizontal equity problem (by limiting the potential gaps in burdens
the state can impose on permit applicants).

This rule-of-law account of the exactions jurisprudencemirrors discussions of eminent
domain’s public use requirement, especially following Kelo v. City of New London.80

Arguments about public use in the economic redevelopment context have frequently
cited the danger of governmental favoritism towards powerful and well-connected

78. Jeremy Waldron has defended the notion of official discretion as consistent with the rule of law. See e.g., J.
Waldron, ‘TheRule of Law inPublic Law’,NewYorkUniversity School of LawPublic Law&Legal TheoryResearch
Paper SeriesWorking Paper, Nos. 14-40, 2014, at *10-11, online at<http://ssrn.com/abstract=2480632> (visited
June 14, 2015). AsWaldron notes, however, discretion is amatter of degree. The sort of discretion at work in a
great deal of land use law is discretion of the most unbridled sort. And so it is not necessary to disagree with
Waldron to think that the Court’s exactions jurisprudence might be normatively grounded in concerns about
the degree to which the operation of land use regulation in practice falls short of the requirements of
the rule of law.

79. The ‘rough proportionality’ portion of the test seems most plausibly related to this price-capping func-
tion, but the ‘essential nexus’ requirement could make regulatory burdens easier to evaluate by limiting
the complexity, reach, and heterogeneity of deal making in a given context.

80. 545 U.S. 469 (2005). In Kelo, a group of property owners challenged New London, Connecticut’s use of
eminent domain as part of an economic redevelopment scheme. See Id., at pp. 473-476. The property
owners argued that taking property that was not blighted to give to private developers for the purpose
of economic development was not a valid ‘public use’. See Id., at pp. 475-476. The Supreme Court rejec-
ted the challenge, affirming prior cases holding the Takings Clause’s ‘public use’ requirement to permit
the state to pursue through the use of eminent domain any public purpose (including economic devel-
opment) that it could legitimately pursue through other means. See Id., at pp. 483-484. See also Hawaii
HousingAuthority v.Midkiff, 467U.S. 229 (1984), at pp. 240-243;Berman v. Parker, 348U.S. 26 (1954), at pp.
33-36. As Justice Sandra Day O’Connor put it for the unanimous Court in Midkiff, “[t]he ‘public use’
requirement is thus coterminous with the scope of a sovereign’s police powers.” 467 U.S., at p. 240.
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private interests to justify limiting the scope of eminent domain.81 This focus is also
consistent with the general thrust of substantive due process review, which aims to
root out situations in which the government acts arbitrarily and in ways that cannot
be justified (even minimally) by reference to permissible government purposes. The
Court has employed a similar approach in its equal protection jurisprudence.82 A con-
clusion that government policy or distinction is not rationally related to a permissible
government purpose, like a finding of no public use in eminent domain, often implies
that government is impermissibly serving some private agenda (such as corruption or
animus) at the expense of the public good.83 Rule-of-law concerns, broadly construed,
seem to offer a theoretically grounded normative explanation for the Nollan/Dolan
inquiry.

It is not entirely clear that these concerns mapwell onto the way that inquiry has been
structured. The Nollan/Dolan inquiry does not target favoritism directly. It does not
engage in the sort of comparative analysis that one would expect from an inquiry
motivated by horizontal equity. Instead, in considering challenges by disfavored
developers, the Nollan/Dolan analysis focuses on nexus and proportionality within
the challenged deal only.84 Moreover, even if nexus and proportionality would pro-
duce a general tendency toward more equal deal making when consistently applied

81. For example, in a summary of the anti-Kelo backlash 5 years after the case was decided, the property-
rights litigators at the Institute for Justice framed the conflict in terms of unequal political influence:The
parties who gain from eminent domain abuse – in particular, local government officials and financially
powerful private business interests – have disproportionate influence in the political arena. Not surpris-
ingly, those groups have fought hard against eminent domain reform in virtually every state where it
has been proposed. Given their tremendous influence, as well as the fact that ordinary home and busi-
ness owners do not have lobbyists or special access, the question that the critics should be asking is:
‘How on earth did the Kelo backlashmeet with such success?’ Five Years after Kelo: The Sweeping Back-
lash against One of the SupremeCourt’sMost-DespisedDecisions’, Institute for Justice, 2010, at *5, online
at <www.ij.org/images/pdf_folder/private_property/kelo/kelo5year_ann-white_paper.pdf> (visited
November 11, 2013).

82. The similarity – both in terms of normative underpinnings and legal content – between the substantive
due process and equal protection inquiries is most apparent in the so-called ‘class of one’ equal protec-
tion cases, where the claimant alleges she has been singled out arbitrarily for adverse treatment. See for
example, Village of Willowbrook v. Olech, 528 U.S. 562 (2000), at p. 564 (“[T]he purpose of the equal pro-
tection clause of the Fourteenth Amendment is to secure every person within the State’s jurisdiction
against intentional and arbitrary discrimination” (quoting Sioux City Bridge Co. v. Dakota County, 260
U.S. 441 (1927), at p. 445). But see Engquist v. Oregon Dept. of Agr., 553 U.S. 591 (2008) (refusing to apply
a ‘class of one’ analysis to situations in which government action is necessarily ‘subjective and individ-
ualized’ as in the context of public employment).

83. See J. Waldron, ‘The Concept and the Rule of Law’,Ga. L. Rev., Vol. 43, No. 1, 2008, pp. 31-32 (suggesting
that an ‘orientation to the public good’ is a necessary feature of law; thus, “wemight say that nothing is
law unless it purports to promote the public good” even if it does not always manage to do so).

84. Arguably, evidence about other, more favorable deals might come in as part of the consideration of the
proportionality prong of the test.
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to all development-related deals, there is reason to doubt such consistency will actu-
ally obtain. Significantly, the kinds of developers who seem most likely to be Nollan/
Dolan claimants are relatively inexperienced, one-time players, not the kinds of
sophisticated repeat-actors interested in maintaining favorable relationships with
local governments.

In addition, certain features associated with rule of law may clash with normatively
valuable aspects of the way that land use control is carried out – or indeed with other
rule-of-law principles. Perhaps the largest concern with using a rule-of-law approach
to mark out the edges of heightened scrutiny is its potential tendency to swallow the
entire field of land use control. I have already shown how bargains permeate the
whole of land use regulation, and I have emphasized the conditionality and tentative-
ness inherent in the state’s approach to a resource as unique, enduring, and essential
as land.

The effect of applying heightened exactions scrutiny too broadly would be to reduce
flexibility in land use regulation.While thismight produce some benefits, it would not
be an unmitigated good. Efforts to specify and address all variations and contingen-
cies in advance can make lawmaking unnecessarily cumbersome and costly. At the
same time, inflexibly applying a single set of land use rules to every parcel itself risks
undermining the rule of law by treating differently situated people the same.85 More-
over, as even Fuller recognized, blanket rules that are a poor fit for individualized
conditions can spur frequent amendments (instability) or encourage gaps between
the law on the books and law as applied (incongruence).86 Fuller’s account of rule
of law also suggests a crucial and robust role for market institutions and exchange –
one in which heterogeneity of interests makes possible gains from trade.87 The inef-
ficiencies that may be associated with blocked bargains between landowners and
governments can threaten rule-of-law values by generating pressure (in the form
of unexploited surplus) for illicit deals.

85. SeeGowder 2014, supra note 73, at *11-14. Of course, this possibility focuses our attention on the question
of how to identify the sorts of differences that the law can appropriately take into account when justi-
fying differential treatment. For instance, it would seem appropriate for the law to treat two parcels
differently because of their drainage characteristics, but not because of the racialmakeup of the residents
of the neighborhood. See Id., Identifying policy-relevant differences requires adopting or developing a
theory of the kinds of ‘public reasons’ on the basis of which the state is entitled to act. Such an under-
taking, which in turn requires grapplingwith competing accounts of what is entailed by state rationality
and nonarbitrariness, is beyond the scope of this paper. Related questions often arise in tax policy dis-
cussions. See L. Murphy & T. Nagel, The Myth of Ownership: Taxes and Justice, 1st edn, Oxford University
Press, NewYork,NY, 2002, p. 12 (referencing “the principle that like-situated personsmust be burdened
equally and relevantly unlike persons unequally”).

86. See Fuller 1969, supra note 71, at p. 39.
87. Id., at pp. 22-24.
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As this discussion suggests, rule-of-law considerations in the abstract cannot tell uswhere
to strike the balance between flexibility and predictability.88 But these considerations
can tell us what sort of inquiry is required. This, in turn, can help us identify the best
doctrinal hook for the analysis and, as important, can point up the shortcomings of
existing approaches.

. SEARCHING FOR LIMITS WITHIN KOONTZ

Before Koontz, the unconstitutional conditions doctrine and substantive takings law
seemed to embed constraints on the reach of Nollan and Dolan. A claimant seeking
heightened means-ends exactions scrutiny would first need to clear two preliminary
hurdles. For starters, she would need to show that the government was attempting to
bargain – expressly offering to release the landowner from a discretionary regulatory
burden in exchange for some valuable concession by the landowner. Second, she
would have to show that the concession sought by the government was one that
would, on its own, violate the Takings Clause if simply imposed by the state.

Lingle and Del Monte Dunes further hinted that only those land use interactions that
cleared these two hurdles in the clearest and most prototypical way – bargains initi-
ated through an ad hoc or adjudicative process to appropriate tangible interests in real prop-
erty – would trigger Nollan/Dolan scrutiny. The ad hoc element would have limited
the exactions doctrine to the most unambiguous of bargains: those that were available
only to particular landowners on an individually negotiated, case-by-case basis. Lim-
iting the doctrine to demands for physical interests in real property would have
reserved heightened exactions scrutiny for bargains involving the clearest, most eas-
ily identifiable type of takings: per se Loretto takings, which the Court has deemed so
uniquely intrusive as to justify categorical treatment.89

In Koontz, however, the Court jettisoned the requirement of a physical exaction and
remained conspicuously silent (despite prodding from the dissent) about where it
stood on the legislative/adjudicative distinction. With one limit clearly off the table

88. Shapiro 2011, supra note 68, at p. 398: “Legal systems have no choice but to decide how to balance the
needs for guidance, predictability, and constraint on the one hand against the benefits of flexibility,
spontaneity, and discretion on the other. Legal systems, therefore, not only must heed the Rule of
Law but also must have views about how the Rule of Law itself is best heeded.”

89. See Lingle v. Chevron, 544 U.S. 528 (2005), at p. 538 (“The Court has held that physical takings require
compensation because of the unique burden they impose… .”). Although limiting qualifying burdens to
physical takings might seem arbitrary, it tracks a quirk in the underlying takings jurisprudence: the cat-
egorical treatment that permanent physical occupations receive under Loretto, which diverges dramat-
ically from the Penn Central treatment that usually governs regulatory takings inquiries, as well as from
the treatment that most monetary burdens had received prior to Koontz.
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and the second deferred to another day, what can one discern from theKoontz opinion
about the boundary principles it meant to apply? To appreciate where Koontz leaves
us, it is helpful to briefly consider two dimensions along which boundaries on the
scope of heightened scrutiny might be constructed: (1) the nature of the concession
or burden that the government asks the landowner to accept; and (2) the nature of
the interaction or bargain between the government and the landowner.
As Figure 1 illustrates, burdens can be arrayed along a spectrum that runs from general
obligations (a requirement to pay or spend money) to the taking of specific assets (e.g.
taking over an access easement). Bargains can be arrayed along a spectrum from indi-
vidualized (ad hoc deals) to formulaic (e.g. tax schedules). The facts ofNollan andDolan
fall in Cell I in this schematic; they involved exactions that would otherwise be per se
takings of land, andwere carried out through an individualized administrative or adju-
dicative process. The Court in Koontz expressly extended the reach of heightened scru-
tiny into (at least) Cell II by making a general obligation to spend or pay money, when
tied to land, a qualifying burden type.90 The Koontz majority also indicated that it did
not mean to extend heightened scrutiny fully into Cell IV, the domain of ordinary
taxes.91Butbecause itdidnotexplainwhy, it isuncertainwhetherall formulaicmonetary
impositionswould be exempt fromNollan/Dolan analysis. The status ofCell III – formu-
laic applications that burden specific assets – also remains unclear after Koontz.92

. A WAY FORWARD?

Koontz left the Court’s exactions and takings jurisprudence in a confused and unsus-
tainable state that will demand further elaboration (or amendment) in coming Terms.
What path can, will, or should the Court take? The framework presented in Figure 1
above can help to structure the inquiry. The Court might keep in place its existing
pattern of decisions and construct boundaries around the domain of heightened scru-
tiny that would exempt all legislative enactments (Cells III and IV) or just formulaic
monetary impositions (Cell IV). Or, it might draw lines along different dimensions

90. See Koontz, 133 S.Ct., at pp. 2598-2603. Significantly, the facts of Koontz suggest that the monetary impo-
sitions at issue might well be categorized as falling within Cell IV, and not Cell II. After all, the District’s
demands were based on policies it had implemented in negotiations with other landowners seeking
permission to fill wetlands. See note 9 and accompanying text. Moreover, although the Court clearly
treated the remediation conditions set by the District as monetary in nature, the fact that they involved
spendingmoney on discrete projects rather than paying it to the government couldmove the case closer
to Figure 1’s top row.

91. Koontz, 133 S.Ct., at pp. 2600-2602.
92. An examplewould be a legislative enactment that dictates the dedication of a certain portion of property

for public use. See, for example, Parking Ass’n of Georgia v. City of Atlanta, 450 SE2d 200 (Ga 1994), cert.
denied, 515U.S. 1116 (1995) (Atlanta City ordinance requiring owners of surface parking lots to set aside
10% of the area for landscaping and provide one tree for every eight parking spaces).
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and split up one or more of Figure 1’s cells. More radical (and much less likely) alter-
natives would involve the Court overruling past decisions to bring all of the quad-
rants in Figure 1 either inside or outside the domain of heightened scrutiny.93

Onepossibledistinction theCourtmightadoptwouldlimitexactionsscrutinytoburdens
that are imposed on a discretionary, piecemeal (i.e. adjudicative) basis.94 This approach
would omit from heightened scrutiny any exactions or conditions that are imposed
through a broad, prospective (i.e. legislative) enactment. The Koontz majority, per-
haps unsurprisingly, did not focus on this distinction between so-called legislative
and adjudicative exactions. Addressing the distinction was not strictly necessary
to resolve the case, anddoing sowouldhave likelymade it impossible for JusticeAlito
to hold together a majority.95 But a newly constituted majority (perhaps containing
someof theKoontzdissenters)mightwell choose the clarity and relative boundedness
of this alternative over the morass of uncertainty left behind in Koontz. Although the

Figure 1 Burdens and Bargains

Individualized

Specific
Assets

General
Obligation

I. Nollan/Dolan Facts

Per Se Taking of Land

Individualized Bargain

III. LegisIated In-Kind

Taking of Specific Assets

Formulaic Schedule

II. Monetary Ad Hoc

Monetary Obligation

Individualized Bargain

IV. Prototypical Tax

Monetary Obligation

Formulaic Schedule

Bargain Type

Burden 
Type

Formulaic

93. Domains exempted from heightened exactions scrutiny would not, of course, be exempted from all
review. Rather, they would remain subject to due process and takings challenges, as well as to chal-
lenges based on other constitutional provisions.

94. See 133 S.Ct., at p. 2608 (Kagan dissenting).
95. Justice Thomas, part of the five-justiceKoontzmajority, hadpreviously suggested in a dissent fromadenial

of certiorari that he viewed the legislative-adjudicative distinction as constitutionally irrelevant. See Par-
king Ass’n of Georgia v. City of Atlanta, 450 SE2d 200 (Ga. 1994), cert. denied, 515 U.S. 1116 (1995), at p. 1118
(Thomas dissenting) (“The distinction between sweeping legislative takings and particularized adminis-
trative takings appears to be a distinction without a constitutional difference”).
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distinction involves difficulties of its own some sort of legislative/adjudicative dis-
tinction might keep Nollan and Dolan from becoming the basis for completely open-
ended heightened scrutiny.

Thedistinctionbetween legislative andadjudicative stateaction is anappealingone for a
numberof reasons.First, it iswell established inboth the case lawand legal commentary.
In a well-functioning democratic system, extensive political checks attend legislative
enactments, and these arguably make it less necessary (and indeed, inappropriate) to
addintrusive judicial checks.This is theusualexplanationforwhylegislativeenactments
not burdening fundamental rights or employing suspect classifications are afforded the
most deferential standards of judicial review.96 The same justifications for judicial def-
erencewould seem to apply in the exactions context.97 In SanRemoHotel v. SanFrancisco,
the California Supreme Court argued that

[a] city council that charged extortionate fees for all property development, unjustifiable by
mitigation needs, would likely face widespread and well-financed opposition in the next
election. Ad hoc individual monetary exactions deserve special judicial scrutiny mainly
because, affecting fewer citizens and evading systematic assessment, they are more likely
to escape such political controls.98

As I have discussed, the line between broadly applicable, legislative acts and more
individualized, adjudicative land use bargains also coheres with what seems norma-
tively problematic about some exactions. Although legislative acts often emerge from
bargains between landowners (or coalitions of landowners) and government actors,
the result appears to be (at least at first glance) a generally applicable law that simi-
larly situated landowners will be able to enjoy (or under which they would chafe)
equally. Such legislatively enacted bargains do not implicate concerns with the rule
of law to the same degree as bargains that are available only to specifically favored (or
disfavored) landowners. To return to Fuller’s criteria, exactions promulgated through
a legislative process meet the requirements of generality, publicity, prospectivity, and

96. See Bi-Metallic Investment Co v. State Bd. of Equalization, 239 U.S. 441 (1915) (contrasting broadly appli-
cable legislation, where reliance on political checks is appropriate, with case-by-case, adjudicative
decisions).

97. See e.g., McClung v. City of Sumner, 548 F3d 1219, at p. 1228 (9th Cir 2008) (arguing that the concerns
raised by legislative exactions are better addressed through the “ordinary restraints of the democratic
process” (internal quotation marks omitted), quoting San Remo Hotel v. City and County of San Francisco,
27 Cal 4th 643, at p. 671 (2002). Although the SupremeCourt expressly citedMcClung’s refusal to extend
exactions scrutiny to monetary exactions with disapproval in Koontz, see 133 S.Ct. 2586, at p. 2594, the
Ninth Circuit’s decision was also grounded in its distinction between legislative and adjudicative exac-
tions. Because the Supreme Court did not address the adjudicative/legislative distinction in Koontz, the
latter ground for the McClung holding appears to remain intact after Koontz.

98. San Remo Hotel L.P. v. San Francisco, 27 Cal 4th 643, at p. 671 (2002).
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congruence. And, as long as the law is not amended too frequently, they may satisfy
the requirement of stability as well.

More pragmatically, drawing the line between legislative and adjudicative exactions
would successfully immunize taxes, broadly applicable fees, and many aspects of zon-
ing fromheightened scrutiny. Thus, if the distinction is judicially administrable, it could
help stave off the concern thatKoontz has so expanded the exactions doctrine that every
land-related decision has become susceptible to heightened judicial scrutiny. And it
would do so in manner broadly consistent with the decided cases to date.99

There are some problems with the legislative/adjudicative distinction, however. Per-
haps most importantly, the boundary between the categories of legislative and adju-
dicative is not nearly as clear-cut in the local government arena as it may be in other
contexts.100 It is far from clear on the facts of Koontz itself, for example, whether the
exaction in that case was legislative or ad hoc in character.101 The fluidity between the
categories may spark concerns about gamesmanship by local governments.

Consider the typical zoning code, which most people would treat as a legislative
enactment. In the usual Euclidean zoning law, the kind at work in virtually every
community in the United States, the municipality divides its land up into various
zones. These can vary in number, from as few as three or four to well over a hundred.
Within each zone, certain uses are permitted as of right, certain uses are prohibited,
and others are permitted with special approval, provided certain conditions are met.

In one sense, the zoning law operates through generally applicable provisions: all
those who fall within the same zoning category are subject to the same regulations.
But the higher the number of zones, the more that uniformity claim breaks down
(Imagine a city with a different zoning classification for each parcel). And, of course,
along the boundaries between zones, the lawmaker has to make highly individual-
ized judgment calls about which individual parcels to include within which classifi-
cation in a way that puts enormous pressure on the distinction between legislation
and adjudication.

99. Arguably, it is not fully consistent with Nollan, which seemed to involve a policy of requiring lateral
easements from all beachfront owners in a particular area. See 483 U.S., at p. 829. However, the facts in
Nollan are susceptible to an interpretation in which the exaction in that case is individualized, notwith-
standing some degree of standardization across property owners. Certainly this is the way the case
was characterized by the Court in Lingle. See 544 U.S., at p. 546 (“BothNollan andDolan involved Fifth
Amendment takings challenges to adjudicative land-use exactions[.]”).

100. See C.M. Rose, ‘New Models for Local Land Use Decisions’, Nw. U. L. Rev., Vol. 79, Nos. 5-6, 1985, at
pp. 1158-1159.

101. See note 90.

 Rethinking Expropriation Law I: Public Interest in Expropriation



There is another way that the Court could keep its commitment to elevated scrutiny
for most exactions without endangering taxes and fees. It could construct a test that
effectively immunizes from heightened scrutiny only those conditional burdens that
fall within Cell IV of Figure 1: ones that use a formulaic schedule to impose purely
monetary burdens on landowners. To trigger heightened scrutiny, then, a landowner
could show either that the government was engaging in an individualized deal with
her (involving any sort of concession) or that it was requiring some in-kind concession
(whether through a legislative or adjudicative process).

Such an approachwould not exempt the sorts of Cell III legislative enactments at issue
in Parking Association of Georgia v. City of Atlanta102 – a city ordinance that required
surface parking lot owners to provide a specified quantum of landscaping.103 It
would, however, exempt property taxes, standardized permitting fees, and so on.
This would help to address some of the concerns that the Koontz decision introduced.
But what should remain problematic from the Court’s perspective is the extension of
scrutiny into the Cell III box. Virtually all of zoning law resides there (to the extent it is
not captured in Cell I). Heightened scrutiny applied to everything but taxes would
upend the generally deferential treatment that land use controls receive, unless it were
coupled with some other boundary principle. The Court resisted such an open-ended
extension of heightened scrutiny in Del Monte Dunes.104

Expanding heightened scrutiny to reach in-kind regulatory burdens that are legis-
latively applied would also have the interesting consequence of encouraging price
schedules to stand in for contextualized, qualitative evaluations and in-kind adjust-
ments. Thus, if a side-yard requirement would receive heightened scrutiny under
this approach (because it conditions permission to build on leaving an area unbuilt,
albeit legislatively), a local government could instead put a price on the right to
build closer to the lot line. This could effectively make zoning more alienable by
replacing property rules with liability rules – a result many law and economics
scholars would find attractive, but that others might viewwith concern.105 By exten-
ding heightened scrutiny so deeply into the heartland of land use, the Court could

102. 450 SE2d 200 (Ga 1994), cert. denied, 515 U.S. 1116 (1995).
103. It is possible, however, that such burdens might be deemed insufficient to trigger Nollan/Dolan anal-

ysis for another reason: that they do not amount to takings on their own. While it is true that the ordi-
nance in Parking Association of Georgia required physically placing one tree for every eight parking
spaces, it would seem that landscaping requirements, including the placement of privately owned
trees, would be no different from the requirement of a smoke alarm that the Loretto Court suggested
would not be a taking. See Loretto, 458 U.S., at p. 440.

104. 526 U.S. 687 (1999), at p. 702.
105. For an argument in support of the extensive use of development taxes instead of land use regulation,

see S.E. Sterk, ‘Exploring Taxation as a Substitute for Overregulation in the Development Process’,
Brook. L. Rev., Vol. 78, No. 2, 2013, pp. 417-434.
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prompt changes – perhaps unintended ones – in the way that land use control is
carried out.

The Court need not approach each of our Cells in Figure 1 as an all-or-nothing prop-
osition, of course. There are any number of ways that the spectrums of concessions
and interactions could be divided up, and features other than the ones emphasized
in the figure – between specific assets and general obligations, and between individ-
ualized and particularized bargains – could play a role in marking out the exactions
that would trigger Nollan/Dolan scrutiny.

There are certainly alternatives to distinguishing between ad hoc and adjudicative
exactions. The Court might, for example, draw the line between taxes and everything
else, protecting only the former from heightened scrutiny. Heightened scrutiny
applied to everything but taxes would upend the generally deferential treatment that
land use controls receive, unless it were coupled with some other boundary principle.
The Court resisted such an open-ended extension of heightened scrutiny inDel Monte
Dunes.106 Another possibility would be for the Court to give up on the exactions pro-
ject understood as heightened scrutiny for a discrete subset of land use regulations. It
could do this by either extending heightened scrutiny to all land use regulation, a path
that seems neither likely nor particularly well suited to the federal courts. Alterna-
tively, it might abandon the exactions project altogether, at least as amatter of takings
jurisprudence. If it opted for this latter approach, it would retain the power to police
land use regulators through themore deferential standards of due process. Even if the
Supreme Court were to adopt a more deferential stance towards exactions, the state
courts remain free to scrutinize exactions under state law.

. CONCLUS ION

In Nollan and Dolan, the Court started down a path that, if followed beyond a certain
point, cannot be reconciled with broad judicial deference to garden-variety land use
controls. When a particular fact pattern is placed in the Nollan/Dolan box, it receives
astonishing treatment: the government must prove that the burdens it has imposed
are logically related to and proportionate to the costs of the permitted development.
Applying this approach to all of land use would mean that zoning and much else
would either disappear or become prohibitively expensive to administer. This pre-
sumablywould be unacceptable to the Court and tomost property owners. YetKoontz
heedlessly lurched toward this unwanted endpoint, knocking over barriers that it

106. 526 U.S. 687 (1999), at p. 702.
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found logically unconvincing, unaccountably confident that its exactions jurispru-
dence would obviously and automatically spare all ‘good’ land use regulations.

The result is a doctrinally disordered decision. It is entirely possible, perhaps even
likely, that some of the worst on-the-ground impacts will be significantly buffered.
Nevertheless, Koontz embodies a tension that the Court cannot ultimately avoid
addressing – one over the best way to reconcile fundamentally inconsistent strands
of property rights protection. I hope that by conveying something of this tension here,
I have added to an understanding of the contradictory dictates of property protection
itself – whether or not the Court manages to address them in a satisfying way.
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 THE PUBLIC PURPOSE FOR THE EXPROPRIATION

OF LAND

A FRAMEWORK FOR ASSESSING ITS DEMOCRATIC LEGITIMACY

Björn Hoops*

. INTRODUCTION

The expropriation or compulsory acquisition of land1 entails that (a part of) the right
of ownership of land is taken away by the state from a natural or legal person and
transferred to the state or another natural or legal person. This severe consequence
of expropriation is the reason why constitutions around the world subject this form
of state action to high legal hurdles. One of these legal hurdles is the requirement that
the expropriation of land must serve a specific public purpose.2 The public purpose
requirement may be named and structured differently throughout the world,3 but
always represents the benefit of expropriation for the larger society. Therefore, it jus-
tifies, under certain circumstances, the sacrifice that the holder of the property rights
has to make.

The expropriation of land creates tension betweenmembers of society because property
rights are taken away from one member for the benefit of other members. The public
purpose can resolve this tension because constitutions around the world show that it is
commonly accepted throughout most societies that expropriation is justified if it is car-
ried out for a public purpose and if certain additional conditions are met. The public
purpose, however, poses the problem that it mostly does not have a fixed, commonly
accepted content. Rather, state institutions define the public purpose for which land is
to be expropriated. The procedure in which the purpose of the expropriation is deter-
mined must therefore be shaped in such a way that the members of society accept or
ought to accept it as a public purpose. Members of democratic societies only accept or

* LL.M., PhD Candidate and Lecturer, Department of Private Law and Notarial Law, Faculty of Law, Uni-
versity of Groningen, the Netherlands.
1. In this contribution, the term ‘expropriation’ also refers to compulsory acquisition under English law.
2. See, for example, Art. 14 (3) of the German Basic Law of 23 May 1949 (Grundgesetz; GG).
3. Art. 14 (3) of the German Basic Law refers to the public good (Allgemeinwohl), Section 25 (2) of the South

African constitution refers to both public purpose and public interest, Art. 14 (1) of the Dutch Basic Law
refers to public interest (algemeen belang), and the Fifth Amendment of the Constitution of the United
States refers to public use. See Section 9.4 for remarks on the dogmatic structure of the public purpose
requirement in German, English and South African law.



ought to accept the public purpose if it has a certain kind of legitimacy, namely, dem-
ocratic legitimacy. Therefore, the procedure must comply with democratic standards.

This contribution seeks to establish a framework for the assessment of the democratic
legitimacy of the public purpose for which land is expropriated. For this purpose, I
use examples from English, German and South African law of Acts of Parliament that
effect or authorize the expropriation of land. I analyze how these legal systems ensure
that the determination of the public purpose is democratically legitimate. Further-
more, I conclude the analysis with some comparative remarks on the basis of the func-
tional approach to comparative law.4

The above-mentioned legal systems are examined because they have different legal
foundations. The constitution of the United Kingdom consists of various written sour-
ces, such as judgments, statutes, and treaties, aswell as unwritten sources.5 By contrast,
Germany and South Africa only have a single written constitutional document (with
schedules).6 Furthermore, the primary source of English constitutional and administra-
tive law is the un-codified common law that is based upon custom and the case law of
the courts,7 whereas German constitutional and administrative law is almost exclu-
sively based upon awritten constitution and statute law that is interpreted by the courts.
SouthAfrican law is amixed jurisdiction, and its administrative lawalso includes an un-
codified common law comprising influences from 17th century Roman-Dutch and
English law.8 This contribution only includes examples from these jurisdictions, but
does not provide an analysis of all Acts of Parliament that provide for the power to
expropriate.

The contribution is structured as follows. In the second section, I set out why lawyers
should examine the democratic legitimacy of expropriation. In the third section, I pro-
vide a definition of democratic legitimacy and the sources thereof. In the fourth
section, I briefly discuss the dogmatic differences between the public purpose require-
ments in the examined legal orders and define the common object of the analysis in
the form of a comparative term ‘public purpose’. The subsequent sections analyze
how the sources of democratic legitimacy legitimize the legal acts that determine
the public purpose. I first consider Acts of Parliament in section 9.5 and then

4. R. Michaels, ‘The Functional Method of Comparative Law’, in M. Reimann & R. Zimmermann (Eds.),
The Oxford Handbook of Comparative Law, Oxford University Press, Oxford, 2006, pp. 339-382.

5. A.V. Dicey, Introduction to the Study of the Law of the Constitution, 5th edn, Macmillan and Co., London
1897, p. 22 et seq.

6. The German Basic Law and the Constitution of the Republic of South Africa, 1996.
7. S.H. Bailey, J.P.L. Ching&N.W. Taylor, Smith, Bailey &Gunn on TheModern English Legal System, 5th edn,

Sweet and Maxwell, London 2007, p. 5 et seq.
8. F. du Bois, ‘Part 1 –General’, in F. du Bois (Ed.),Wille’s Principles of South African Law, 9th edn, Juta, Cape

Town, 2007, p. 33 et seq. and p. 64 et seq.
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administrative decisions based upon those Acts in the sections 9.6 to 9.8. The follow-
ing aspects of these legal acts are scrutinized: the position in the state system of the
entity that adopted the legal acts, in particular how that entity is accountable to the
electorate; the extent to which the legal act defines the public purpose; the procedure
that led to the legal act and its participatory elements, in particular, as to who is pro-
vided with how much information, who has access to the procedure, and the form of
participation. The role of the courts in judicial expropriation and in the judicial review
of expropriation decisions and its implications for the democratic legitimacy of the
public purpose, however, are not the subject of this contribution.9

. THREE REASONS TO EXAMINE THE DEMOCRATIC LEGIT IMACY OF

THE PUBLIC PURPOSE

Democratic legitimacy is a concept shaped by philosophers, political scientists, and
sociologists. Lawyers may find it difficult to appreciate and apply this concept
because the content of the democratic standards underlying this concept are unclear.
Yet, lawyers must deal with the democratic legitimacy of the public purpose for
expropriation for at least three reasons. First, there is explicit reference in a lot of dem-
ocratic constitutions to the democratic nature of the state.10 Lawyers must thus ana-
lyze how the decisions of state institutions reflect their democratic foundation.
Secondly, in some jurisdictions, such as United States Federal law, the courts practice
deference to the decisions of the legislature and the expropriation authority.11 This
means that, without prejudice to a rationality test, they leave the shaping of the public

9. Judicial expropriation refers to expropriation ordered by a court on the basis of statutory authorization.
See, for instance, on South African law: A.J. van derWalt, Constitutional Property Law, 3rd edn, Juta, Cape
Town 2011, p. 456 et seq.

10. See, for instance, Art. 20 (1) of the German Basic Law.
11. In the opinion of the US Supreme Court in the Kelo case, Justice Stevens adopted a deferential position

towards the decision of the City Council of the City of New London to authorize a private party to
expropriate property for economic development in an economically weak area. Justice Stevens, Opinion
of the Court, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005). In theMidkiff case, the US Supreme
Court held that “[…] it [would] not substitute its judgment for a legislature’s judgment […] ‘unless the
use be palpably without [a] reasonable foundation’”. See, Haw. Hous. Auth. v. Midkiff, 467 U.S. 229, 240-
241 (1984) (quoting United States v. Gettysburg Elec. Ry., 160 U.S. 668, 680 (1896)). See on deference to
legislative decision-making: A.B. Lopez, ‘Weighing and Reweighing Eminent Domain’s Political Philos-
ophies Post-Kelo’, Wake Forest Law Review 2006, pp. 237-301, p. 272 et seq. In German law, a more mod-
erate approach is pursued. The Federal or state legislature selects the objective that can be pursued by
means of expropriation. The German Federal Constitutional Court (Bundesverfassungsgericht; BVerfG)
subjects this choice to a limited review. Subsequently, the expropriation authority conducts 2 three-step
proportionality tests to the specific case, which consist of suitability, necessity, and proportionality in
the narrow sense. The courts have to review fully the application of these tests. See, BVerfG, Judgment of
17 December 2013, ZUR 2014, 160, 161 et seq.
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purpose to the legislature and the expropriation authority. The extent of this freedom,
of course, varies from jurisdiction to jurisdiction. This freedom reduces the constitu-
tional protection and legal certainty provided by the public purpose requirement.
This gap of protection needs to be filled. To make sure that the determination of
the public purpose complies with procedural and substantive democratic standards,
in other words tomake sure that it is democratically legitimate, may be a suitable way
to ensure the protection of citizens and the acceptability of state action.

Thirdly, a lack of democratic legitimacy may have a considerable negative impact on
social cohesion and the implementation of state measures. An extreme, yet illustrative
example would be the demonstrations against a construction project in Stuttgart,
Germany, in 2009 and 2010. The construction did not require an expropriation of land,
but changes of the use of land and alterations to buildings. The City of Stuttgart, the
State of Baden-Württemberg, and the Deutsche Bahn AG, the German state-owned
railway company, completed their preparations to move the central station of Stutt-
gart underground and to convert state-owned land used for railway purposes into
land for housing and recreational purposes.

Heavy debate ensued around insufficient public participation in the decision-
making process, the costs of the project,12 which had been estimated to be significantly
lower, the profit that banks and companies would make from the redevelopment, and
the damage that would be done to the city’s park during the construction works. The cru-
cial aspect is that this debate only became so heated long after all necessary administrative
procedures had been completed and long after those who had the statutory right to have
their say had had the opportunity to be heard. For instance, the BUND (Bund für Umwelt
und Naturschutz Deutschland), an NGO, had been heard during the official planning pro-
cedure, yet called for protests.13 The demonstrations resulted in heavy clashes between
theprotestors and thepolice.14 Theprotests only ceasedafter amediationprocess broadcast
on German TV that ended on 30 November 2010 with a non-binding arbitral award.15

12. In 1995, the costs were estimated at 2.46 bn €. Current estimates are 6.8 bn €. See, S. Böll, ‘McKinsey-
Gutachten: Kosten für Stuttgart 21 steigen auf 6,8 Milliarden Euro’, Spiegel Online, 12 December 2012.
Retrieved from: <www.spiegel.de/wirtschaft/soziales/umstrittener-bahnhof-stuttgart-21-kostet-6-
8-milliarden-a-872440.html> (last accessed on 15 November 2015).

13. See the official planning approval (Planfeststellungsbeschluss). Retrieved from: <www.bahnprojekt-
stuttgart-ulm.de/uploads/tx_smediamediathek/PFA_1_1.pdf> (last accessed on 15 November
2015).

14. See, D.G. Smith & J. Le Blond, “The World from Berlin: Germany Shocked by ‘Disproportionate’ Police
Action in Stuttgart”, Spiegel Online, 1 October 2010. Retrieved from: <www.spiegel .de/international/
germany/0,1518,720735,00.html> (last accessed on 15 November 2015).

15. See the non-binding arbitral award: ‘Schlichtung Stuttgart 21 PLUS’. Retrieved from:<www.schlichtung-
s21.de/fileadmin/schlichtungs21/Redaktion/pdf/101130/2010-11-30_Schlichterspruch_Stuttgart_21_PLUS.pdf>
(last accessed on 15 November 2015).
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The fact that a considerable number of people did not accept the administrative deci-
sion to approve the construction project suggests that this administrative decision lac-
ked democratic legitimacy to a significant extent. This is despite the fact that certain
people had the opportunity to have their say and that the decision was adopted in
accordance with all statutory requirements. One lesson to be learnt would be that
more attention should be paid to the way in which decisions of state institutions
are democratically legitimized and what kind of participation mechanisms are
employed to ensure this legitimacy. The goal of such a learning process would be
to avoid the delay, the unrest, and the loss of trust that we saw in Stuttgart.

. DEMOCRATIC LEGIT IMACY

Democratic legitimacy consists of two elements, legitimacy and democracy. The term
legitimacy is not a clear-cut concept and still frequently undergoes significant chan-
ges. Philosophers, political scientists and sociologists have so far failed to resolve, to
put it in the words of Bekkers and Edwards, “[…] Babel-like confusion of definitions,
perspectives and interpretations”.16 Similar confusion persists as to the concept of
democracy. This contribution therefore cannot provide a comprehensive overview
of all concepts of democratic legitimacy. In the following sections the concepts of legit-
imacy, democracy, and democratic legitimacy are defined as they are applied in this
contribution to the different legal acts that determine the public purpose of the
expropriation.

9.3.1 Legitimacy

The common ground regarding legitimacy is that legitimacy is closely linked to the
exercise of authority. When an entity exercises its authority, it seeks to compel the
members of a society to behave in a certain way. The members of a society, however,
will only feel bound to comply if there is a reason that makes the exercise of authority
acceptable, in other words, legitimate. Below, these reasons are referred to as the sour-
ces of legitimacy and are described as legitimizing the exercise of authority.

There is a distinction between a descriptive and a normative concept of legitimacy.
The descriptive concept of legitimacy refers to a freely formed conviction of a mem-
ber of society that the exercise of authority is lawful, just, or rightful and should
therefore be followed.17 This concept must be distinguished from obedience that

16. V. Bekkers & A. Edwards, ‘Legitimacy and Democracy: A Conceptual Framework for Assessing Gov-
ernance Practices’, in V. Bekkers, G. Dijkstra & A. Edwards (Eds.), Governance and the Democratic Deficit:
Assessing the Democratic Legitimacy of Governance Practices, Oxford, Ashgate 2007, pp. 35-60, p. 36.

17. C.W. Morris, An Essay on the Modern State, Cambridge University Press, Cambridge 1998, p. 102.
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is enforced through threat, duress, and punishment, which cannot be considered legit-
imate.18 Scholars have proposed different sources of this conviction. Weber identified
three sources of descriptive legitimacy: charisma, tradition, and legality.19 Charisma
refers to the ability to create emotional affection to those who exercise authority. Tra-
dition legitimizes an order that has continuously existed for a long time and is entren-
ched in social custom. Legality can serve as a source of legitimacy if authority is
exercised in accordance with the law, i.e. accepted norms and procedures.20 Easton
replaces legality with ideology. Ideology can serve as a source of legitimacy if the exer-
cise of authority reflects the shared moral convictions of the members of a society.21

The normative concept of legitimacy does not seek to answer the question whether or
not the members of society actually accept the exercise of authority. This concept is
rather based upon the notion that the exercise of authority will be acceptable and
therefore legitimate if it complies with certain normative standards.22 These stan-
dards usually reflect moral or legal value judgments. According to this concept the
exercise of authority can thus be legitimate even though the members of society do
not accept it and vice versa.

9.3.2 Democracy

For centuries, there has been a controversy among philosophers and political scien-
tists about what democracy is and what is characteristic of a democratic state. There
are two major groups of democratic theories, namely the liberal and the republican
theories. The liberal democratic theories find their foundation in the works of Hobbes
and Locke.23 They originated from a liberal school of thought that advocated individ-
ual self-determination and sought to protect the freedoms and rights of individuals
from any kind of governmental intervention.24 According to liberal theories of

18. Y.C. Kim, ‘Authority: Some Conceptual and Empirical Notes’,Western Political Quarterly 1966, pp. 223-
234, p. 225.

19. M. Weber, The Theory of Social and Economic Organization, The Free Press and the Falcon’s Bring Press,
New York 1947, p. 130 et seq.

20. The concept of legality has been further developed by Luhmann. In his book on procedural legitimacy
(Legitimation durch Verfahren), he asserts that the quality of the decision-making process inwhich all con-
cerned social groups are involved and compliance with the applicable norms contribute to the legiti-
macy of the decision. See, N. Luhmann, Legitimation durch Verfahren, Luchterhand, Neuwied 1968, p. 28.

21. D. Easton, A Systems Analysis of Political Life, Wiley, New York 1965, p. 287.
22. W.M. Schröder, Grundrechtsdemokratie als Raison offener Staaten. Verfassungspolitik im europäischen und

globalen Mehrebenensystem, Duncker & Humboldt, Berlin 2003, p. 68; and F. Peter,Democratic Legitimacy,
Routledge, New York and London 2009, p. 56.

23. F.W. Scharpf, ‘Legitimacy in the Multilevel European Polity’, MPIfG Working Paper 09/1, 2009, p. 6.
Retrieved on 2 July 2012 from: <www.mpifg.de/pu/workpap/wp09-1.pdf>. And D. Held, Models
of Democracy, 2nd edn, Polity Press, Cambridge 1996, p. 74.

24. J.S. Dryzek, Deliberative Democracy and Beyond, Oxford University Press, Oxford 2000, p. 8.
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democracy, the state’s primary task is to guarantee and protect individual rights and
interests from both state intervention and private threats.25 The exercise of authority
must be subjected to constitutional constraints, and the political decision-making pro-
cess must include features that protect minorities, such as vetoes and unanimous vot-
ing.26 Furthermore, affected groups must have access to the political decision-making
process.27

The roots of the republican democratic theories can be traced back to Aristotle.28 Accor-
ding to republican theories, the people practice (collective) self-government through
public deliberation and representatives that are accountable to the electorate.29 Demo-
cratic authority must be exercised to promote the public good, through restrictions to
the freedoms and rights of individuals, where necessary.30

The model of representative democracy features characteristics of liberal and repub-
lican origin. Liberal elements are the basic human rights and other constitutional con-
straints to the exercise of authority. By contrast, the exercise of state authority for the
public good by representatives that are elected by the people and can be voted out of
office is originally republican.31 Representation and elections as an accountability
mechanism, however, can also be traced in liberal theories.32

9.3.3 Democratic Legitimacy

In the first place, democratic legitimacy is a normative concept. It includes standards
as to how authority should be exercised in a democratic state.33 In general, whether or
not an order complies with these standards, does not indicate whether the people that
are subject to that order actually accept it. In Western democracies in particular, how-
ever, democratic standards make up part of the shared beliefs of most of the members
of society.34 If Easton’s theory of descriptive legitimacy is applied, this would mean

25. Scharpf 2009, p. 6; this is a requirement that can be traced in protective liberal theories: Held 1996, pp. 88
and 95.

26. D.M. Estlund, Democratic Authority, Princeton University Press, Princeton and Oxford 2008, p. 43; and
Scharpf 2009, p. 6.

27. Scharpf 2009, p. 7; liberal developmental theories emphasize the importance of the involvement of cit-
izens: Held 1996, p. 116.

28. Scharpf 2009, p. 5.
29. Scharpf 2009, p. 6.
30. Id.
31. Id., p. 7.
32. Held 1996, pp. 99 and 116; and A. Phillips, ‘Democracy, Recognition and Power’, in F. Engelstad & Ø.

Østerud (Eds.), Power and Democracy, Critical Interventions, Hants and Burlington, Ashgate, 2004, p. 57.
33. Schröder 2003, p. 68; and Peter 2009, p. 56.
34. A. van Staden, The Right to Govern: The Democratic Legitimacy of The European Union, Netherlands Insti-

tute of International Relations Clingendael, The Hague 2003, p. 9 et seq.
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that compliance with democratic standards makes the people accept the exercise of
authority and that non-compliance deters acceptance.35 The demonstrations in Stutt-
gart support this reasoning. The protestors felt that they had not had proper oppor-
tunities to express their views in the decision-making process. That is why the
decision-making process did not comply with (the protestors’) democratic standards
and why the protestors did not accept the decisions taken by the authorities.

Here, democratic legitimacy is construed as a normative concept that does not take
account of the actual acceptance of an order. In the literature different concepts of nor-
mative democratic legitimacy have been proposed, and the discussion goes beyond
the distinction between liberal and republican theories of democracy. The concepts
range from pure proceduralism to pure instrumentalism and include various ones
that combine elements from both extremes. To proceduralists a decision-making pro-
cess that complies with democratic standards is essential to the democratic legitimacy
of the outcome of that process, whereas the outcome is less important.36 The demo-
cratic standards that proceduralist scholars assert should be applied to that process
vary significantly.37 Proponents of aggregative democratic theories emphasize that
the voting process has to be fair and inclusive.38 Proponents of deliberative demo-
cratic theories assert that the vote must be preceded by fair public deliberations to
which the people that are concerned by a decision have equal and fair access.39 Instru-
mentalists view a democratic decision-making process as ameans (amongst others) to
achieve a good outcome, such as distributive justice. Only if this good outcome is ach-
ieved will the measure be legitimate in the eyes of instrumentalists.40

The normative standards that are applied here are not exclusively based upon either
extreme. Rather, three sources of democratic legitimacy are considered that combine
theseapproaches.The first source,which isof republicanorigin, is the input fromthepeo-
ple themselves through participation and elections. This input must be imbedded in a
fair, inclusive and, if deliberative theories are taken into account, deliberative procedure.
Themore the procedure complieswith these standards, themore input legitimacy itwill
generate. If the people are represented, the same applies to the procedure in which rep-
resentatives participate.41 The second source is the output generated by a political deci-
sion. It particularly refers to how effectively ameasure contributes to the common good

35. Cf. T. Dietz & P.C. Stern, Public Participation in Environmental Assessment and Decision Making, The
National Academies Press, Washington, D.C. 2008, p. 35.

36. Peter 2009, p. 65 et seq.; see about the limitations of this approach: Estlund 2008, p. 65 et seq.
37. About the difficulty to determine the procedural standards: Estlund 2008, p. 71 et seq.
38. Peter 2009, p. 7 et seq.
39. Peter 2009, p. 31 et seq.; and R.E. Goodin, ‘Input Democracy’, in F. Engelstad &Ø. Østerud (Eds.), Power

and Democracy, Critical Interventions, Hants and Burlington, Ashgate 2004, p. 79 and p. 83 et seq.
40. Peter 2009, p. 62.
41. Bekkers & Edwards 2007, p. 44.
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and to what extent the measure answers to the needs and wishes of the people.42

Moreover, output legitimacy is also generated by the right of the people to hold
the representatives accountable for their policies, e.g. by voting them out of office.43

The first and the secondsource are intertwinedbecause the input from thepeople sha-
pes the output and determines to a certain extent the responsiveness to the wishes of
the people.44

The third source is the protection of fundamental rights, offered by the decision itself
or during the decision-making process. That the protection of fundamental rights
enhances the democratic legitimacy of a decision follows from the theory of Grun-
drechtsdemokratie (Basic rights democracy).45 The roots of that theory can be traced
in both liberal and republican notions of democracy. Republicans assume that the pro-
tection of fundamental rights is a necessary condition of popular sovereignty.46 Lib-
erals assert that popular sovereignty gives rise to the obligation of the state to protect
the fundamental rights of its citizens.47

In the following sections, for each legal step towards expropriationmore specific dem-
ocratic standards are developed on the basis of literature. These democratic standards
are subsequently applied to the examined legal act.

. THE DOGMATIC STRUCTURE OF THE PUBLIC PURPOSE REQUIREMENT

In the jurisdictions examined in this contribution, the public purpose justifies the
expropriation of land and is a constitutional requirement for the legality thereof.
Despite this similar function, however, the public purpose requirement knows
diverse dogmatic structures in German, English, and South African law.

Article 14 (3) of the German Basic Law (Grundgesetz) requires that an expropriation
serve the public good, which is the German equivalent of public purpose. TheGerman
Federal Constitutional Court divides this requirement into two steps. First, Parlia-
ment selects the legitimate goals and projects for which land can be expropriated.48

42. Id., p. 45.
43. Id., p. 45 et seq.
44. Goodin 2004, p. 90 et seq.
45. Cf. Schröder 2003, p. 93 et seq. and p. 143 et seq.
46. Scharpf 2009, p. 6; and C. Joerges & T. Pinkel, ‘Einführung’, in C. Joerges & T. Pinkel (Eds.), Europäisches

Verfassungsdenken ohne Privatrecht – Europäisches Privatrecht ohne Demokratie?, ZERP Diskussionspapier
1/2011, ZERP, Bremen 2011, p. 18.

47. See note 46.
48. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 161.
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For instance, Parliament may authorize an authority to expropriate land for the
improvement of the infrastructure by means of roads. Often, a planning authority
subsequently concretizes the legitimate goals and projects and lays them down in
a plan. The second step is that Parliament or an expropriation authority applies a
three-step proportionality test to the specific project, consisting of the suitability,
necessity, and proportionality in the narrow sense of the project in relation to the pur-
sued legitimate goal.49 Proportionality in the narrow sense requires that benefits of
the project outweigh its disadvantages, such as its adverse effects on the environment
and other public interests as well as the expropriation of private property.50 Outside
the dogmatic structure of the public good requirement, there is another three-step
proportionality test that concerns the relationship between the expropriation and
the project.51 This dogmatic structure can also be traced in Acts of Parliament that
authorize expropriation in German law.52

Compulsory acquisition under English law first has to serve a legitimate public pur-
pose.53 English administrative law has not incorporated a proportionality test.54

Rather, the courts apply an irrationality test to administrative action. Under the
Human Rights Act of 1998, however, the English courts also have to guarantee prop-
erty rights as required under Article 1 of the First Protocol to the Convention for the
Protection ofHumanRights and Fundamental Freedoms (ECHR). This entails that the
English courts must apply a proportionality test to a specific compulsory acquisition
of property.55 This test may ormay not form part of the dogmatic structure of the pub-
lic purpose requirement.

Under South African law, Section 25 (2) of the South African Constitution requires
that the expropriation serve a public purpose or the public interest. The project that
is realized by means of expropriation not only has to serve a purpose or interest that
qualifies as public. Given the unique economic, historical and social context of South
African law, the determination of the public purpose or public interest, in thewords of
Van der Walt, also

49. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 216 et seq.
50. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 216 and 219.
51. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 215 et seq.
52. See, for instance, §§ 85(1) lit. 1, 87(1) of the Federal Building Code (Baugesetzbuch).
53. The public purpose requirement is not constitutionally entrenched. It is, however, assumed that Parlia-

ment would not carry out or authorize compulsory acquisition if the compulsory acquisition did not
serve a public purpose. See, B. Denyer-Green, Compulsory Purchase and Compensation, 10th edn, Estates
Gazette, London 2013, p. 17.

54. House of Lords, Judgment of 7 February 1991, Regina v. Secretary of State for the Home Department ex parte
Brind [1991] 1 AC 696.

55. See, for instance, HighCourt of Justice, Queen’s BenchDivision, Judgment of 27 September 2006,Pascoe v.
The First Secretary of State [2006] EWHC 2356 (Admin).
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[…] requires a suitable balancing between its protective and its reform purpose [of Section
25; the author], […]; that the interpretation of legislation and the development of the com-
mon law are shaped by the spirit, purport and objects of the Bill of Rights, which includes the
central values of human dignity, equality and freedom; […].56

Also, Section 36 (1) stipulates that the expropriation is reasonable and justifiable in an
open and democratic society based on human dignity, equality and freedom. This pro-
vision requires a proportionality enquiry in which the authority considers less invasive
means and balances the benefits of the expropriation against its adverse effects.57

The public purpose requirements in the examined jurisdictions thus differ consider-
ably from each other. Hence, the assessment of the democratic legitimacy of the public
purpose first requires a definition of what is meant by public purpose in this contri-
bution. Here, the public purpose is an autonomous term, meaning that its definition
is independent from the terms used in the legal orders examined in this contribution.
It is not a normative term because it does not have an ascertainable substantive con-
tent to which the content of the public purpose in the examined jurisdictions could be
compared. Rather, it is a comparative descriptive term that poses questions and serves
as an instrument to find out how these questions are answered in the examined
jurisdictions.

Let us define a public purpose as a contribution to thewell-being of society. Generally,
in the examined jurisdictions, two steps seem to be taken to examine what contributes
to the well-being of society. First, the project for which land is to be expropriated and
the legitimate goal of this project are determined. One may think of the abovementi-
oned example of the road that serves the improvement of the infrastructure. Secondly,
the project and the legitimate goal are put into their economic and social context, i.e.
their positive and negative impact on public and private interests, to determine
whether the expropriation indeed contributes to the well-being of society. They
may be contextualized by means of the balancing test described by Van der Walt,
or proportionality tests that may ormay not comprise a suitability test, a (strict) neces-
sity test, and a balancing of interests.

Therefore, the public purpose poses two questions. How are the project and the legit-
imate goal of the project defined? How are the project and the legitimate goal put into
their economic and social context? In what follows, all the actions of state institutions
that answer either of these two questions are examined as to their contribution to the
democratic legitimacy of the public purpose.

56. Van der Walt 2011, p. 55.
57. Constitutional Court, Judgment of 2 December 1999, National Coalition for Gay and Lesbian Equality and

Others v. Minister of Home Affairs and Others, (CCT 10/99) [1999] ZACC 17, para. 58.
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. THE BASIS FOR EXPROPRIAT ION: AN ACT OF PARLIAMENT

In all examined jurisdictions, the expropriation of property rights not only has to serve
a public purpose, but must also be permitted by an Act of Parliament. Article 14 (3),
2nd sentence, of the German Basic Law stipulates that expropriation “[…] may only be
ordered by or pursuant to a law […]”. The Federal Constitutional Court interprets the
term ‘a law’ strictly. It solely refers to an Act passed by the Federal legislature or a
state legislature.58 This Act of Parliament can provide a foundation either for statutory
expropriation or for administrative expropriation.59 Statutory expropriation refers to
expropriation that is ordered by an Act of Parliament itself; administrative organs
need not take steps to effect the expropriation.60

By contrast, administrative expropriation consists of at least two stages. First, an Act
of Parliament authorizes an administrative organ to expropriate. Thereupon, the
administrative organ takes the decision to expropriate property pursuant to that
Act of Parliament.61 In those cases, the principle of specificity (Bestimmtheitsgebot)
requires that the Federal or state legislature specify sufficiently the legitimate goals
and the projects for which property can be expropriated.62 The people must be able
to deduce from the expropriation statute for which purposes their property can be
expropriated, as follows from principle of the clarity of norms (Normenklarheit).63

One of the main pillars of English constitutional law is the supremacy of Parliament.64

This also includes the power to acquire compulsorily private property.65 Parliament
has therefore the exclusive power to carry out compulsory acquisition (statutory

58. H.J. Papier in Herzog, R., Scholz, R., Herdegen, M. & Klein, H.H. (Eds.), Maunz/Dürig, Grundgesetz,
C.H. Beck, Munich (cited as: Contributor, Maunz/Dürig, GG), Art. 14, No. 548.

59. BVerfG, Decision of 15 July 1981, BVerfGE 58, 300, 331.
60. Papier,Maunz/Dürig, GG, Art. 14, No. 550. Expropriationmay only be ordered by anAct of Parliament

under certain conditions because the owner would otherwise be deprived of the protection afforded by
an administrative procedure. It will only be permissible if administrative expropriation leads to a con-
siderable delay in the implementation of urgently required measures. See, BVerfG, Judgment of 18
December 1968, NJW 1969, 309, 312. There is some debate in the literature about whether these strict
requirements still apply. See, Papier, Maunz/Dürig, GG, Art. 14, Nos. 556 et seq.

61. Papier, Maunz/Dürig, GG, Art. 14, No. 549. On the different legal acts that an authority may adopt in
order to expropriate after the authority has been authorized by Parliament: Papier, Maunz/Dürig, GG,
Art. 14, No. 551.

62. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 162.
63. BVerfG, Decision of 2 June 2008, NVwZ 2008, 1229, 1230.
64. Dicey 1897, p. 38. This supremacy is based upon common law and entails that Parliament canmake any

law and that there is no body, except for Parliament itself, that can override its decision. This is, of
course, without prejudice to international obligations of the United Kingdom.

65. A.J. Oakley, A Manual of the Law of Real Property, 8th edn, Sweet & Maxwell, London 2002, p. 577.
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expropriation) and to authorize an administrative organ to acquire compulsorily
(administrative expropriation) in order to promote the public good.66

The South African Constitution provides for the state’s power to expropriate in Section
25 (2). This provision reads as follows: “Property may be expropriated only in terms of
law of general application for a public purpose or in the public interest […]”. It does not
explicitly state that an Act of Parliament is required as a basis for expropriation. “[L]aw
of general application” does not only refer to an Act of Parliament, but also to other
sources of law, such as the South African common law.67 There is, however, no author-
ity in South African common law that other legal sources than an Act of Parliament
would validly authorize a state authority to expropriate.68 Therefore, property can only
be expropriated upon statutory authorization.69 The most common form of expropri-
ation in South Africa is administrative expropriation.70

9.5.1 Democratic Legitimacy and the Act of Parliament

The requirement of an Act of Parliament as the basis for expropriation has two
implications for the democratic legitimacy of the public purpose. First, it enhances
the protection of the property rights of the potential expropriatee because the public
purpose is determined by the representation of the people, the members of which
are directly elected by, and accountable to, the people. The protection of the prop-
erty rights, in turn, enhances the democratic legitimacy of the determination of the
public purpose.

The exercise of popular sovereignty by the people is the most important source of
democratic legitimation. The proponents of different democratic theories, e.g. the the-
ories of aggregative democracy and the theories of deliberative democracy, may
argue about the intensity and quality of the decision-making process,71 but a popular
vote generally remains the essential democratic act.72 Parliamentary elections are a
particular form of the exercise of popular sovereignty. Therefore, they confer a

66. E.H. Burn & J. Cartwright, Cheshire and Burn’s Modern Law of Real Property, 17th edn, Oxford University
Press, Oxford 2006, p. 1039; Oakley 2002, p. 577; F. Corfield & R.J.A. Carnwath, Compulsory Acquisition
and Compensation, Butterworths, London 1978, pp. 1 and 11; and Denyer-Green 2013, p. 10.

67. Van der Walt 2011, p. 233 et seq. and p. 453.
68. Id., p. 453; and A. Gildenhuys, Onteieningsreg, 2nd edn, LexisNexis Butterworths, Durban 2001, p. 49 et seq.
69. Gildenhuys 2001, p. 49.
70. Van der Walt 2011, p. 456.
71. Cf. Peter 2009, p. 2 et seq. and p. 31 et seq.
72. Estlund 2008, p. 65.
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tremendous amount of input legitimacy upon the members of Parliament. Subse-
quent parliamentary elections function as accountability mechanisms and, therefore,
generate output legitimacy.

Through parliamentary elections, the people empower the members of Parliament to
adopt decisions on their behalf. Therefore, the second implication of an Act of Parlia-
ment for the democratic legitimacy of the public purpose is that Parliament can give
the input and output legitimacy that it has received from the people to its own
decisions.73

To what degree Parliament’s decisions are democratically legitimate, however, not
only depends upon the (quality of the) parliamentary elections, but also upon several
other factors. To name but three: the fairness of the parliamentary procedure, the
effective representation of the interests of different groups in accordance with their
share in the electorate, and the quality of the (public) discussions preceding the deci-
sion making.74 The public discussions play a role for three reasons. First, they enable
the people to participate in the parliamentary process, thereby generating input from
the people. Secondly, as the theories of democracy suggest, the public discussions also
create output legitimacy. Republican theorists would view these discussions as an
accountability mechanism, and liberals would regard them as a means to mediate
the interests of different groups.75 Hence, they improve the responsiveness of Parlia-
ment to the needs of the people. Thirdly, if experts participate in these discussions,
they may help to enhance the quality of the decision and may therefore generate fur-
ther output legitimacy.76

The crucial question is the extent to which this Act gives its own legitimation to the
public purpose for which property rights are eventually expropriated. In cases of stat-
utory expropriation, only Parliament determines the public purpose, and the demo-
cratic legitimacy of the public purpose will therefore entirely depend upon the
democratic legitimacy of the Act of Parliament. In other cases, the degree of demo-
cratic legitimation that the public purpose receives depends upon the extent to which
Parliament specifies the public purpose in its Act.

73. Id., p. 66.
74. Bekkers & Edwards 2007, p. 44. Some scholars have pronounced doubts about whether political parties

in Western democracies can still ensure that the interests of the different groups are represented effec-
tively and in accordance with their share in the electorate. See Bekkers & Edwards 2007, p. 49. On prob-
lems related to representation in general: J. O’Neill, ‘Representing People, Representing Nature,
Representing the World’, Environment and Planning C: Government and Policy 2001, pp. 483-500 and
in particular pp. 489 et seq.

75. Scharpf 2009, p. 6.
76. Cf. J. Habermas, Faktizität und Geltung, 4th edn, Suhrkamp, Frankfurt am Main 1994, p. 349 et seq.
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The reason for this is linked to two sources of democratic legitimacy, namely, the
input and the protection of fundamental rights. The more Parliament specifies the
public purpose for expropriation and the less it leaves the determination thereof to
administrative authorities, themore the requirement of anAct of Parliamentwill actu-
ally protect the potential expropriatee. Furthermore, if Parliament lays down a more
specific project aswell as amore specific legitimate goal and contextualizes the project
and the legitimate goal, the public purpose is determined to a larger extent by the
directly elected representatives of the people. Therefore, it will receive more legitima-
tion from the Act of Parliament.

9.5.2 Application to Examples

In what follows, a few examples of parliamentary Acts that form a basis for admin-
istrative expropriation are analyzed as to their implications for the democratic legit-
imacy of the public purpose for which property is eventually expropriated. The
examined Acts are of particular relevance to land use planning.

9.5.2.1 German Law
In the field of urban planning, the most important German Act of Parliament that pro-
vides a basis for administrative expropriation is the Federal Building Code (Baugesetz-
buch; BauGB). In § 85 (1) BauGB, the Act provides for a numerus clausus of goals for
which property rights can be expropriated. That means that, without prejudice to other
Acts, property rights cannot be expropriated for other purposes.77 In addition to this, §
87 (1) BauGB stipulates that, if one of the purposes listed in § 85 (1) is applicable, the
expropriation authority has to scrutinize whether expropriation for that purpose is
required for the public good.78 This examination requires that the expropriation serves
a legitimate goal and is the least invasive means, and that the expropriation authority
balances the public interest in the project against the private interest of the expropriatee
in the property.79 Furthermore, § 87 (2) BauGB obliges the expropriation authority to
acquire the concerned land on the private market on reasonable terms.

The German legislator has laid down specific purposes in § 85 (1) BauGB. An example
of particular importance to practice is § 85 (1) lit. 1 BauGB. This provision reads as

77. See, § 85 (2) BauGB, and U. Battis in Battis, Krautzberger M. & Löhr, R.-P., BauGB: Baugesetzbuch, Kom-
mentar, 12th ed., C.H. Beck, Munich, 2014 (cited as: contributor, Battis/Krautzberger/Löhr, BauGB),
§ 85, No. 9.

78. Battis, Battis/Krautzberger/Löhr, BauGB, § 87, No. 2.
79. Papier, Maunz/Dürig, GG, Art. 14, No. 575; P. Runkel, in Ernst, W., Zinkahn, W., Bielenberg, W. &

Krautzberger, M. (Eds.), Baugesetzbuch, 110th ed., C.H. Beck, Munich, 2014 (cited as contributor, Ernst-
Zinkahn-BauGB), § 87, Nos. 23 et seq. and 57.
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follows: “Expropriationmay only take place under this Act in order to use a plot, or to
prepare a plot for use in accordance with the designations contained in the binding
land-use plan”. The binding land-use plan is adopted for each municipality by its
municipal council and stipulates the use of the land.80

Subject to § 87 (1) and (2) BauGB, the competent authority can thus expropriate prop-
erty rights in order to change the use of the land if the current use deviates from the
use prescribed by the binding land-use plan. In this Act of Parliament, the German
legislator has thus defined a specific ground for expropriation that is only applicable
if there is a binding land-use plan and if expropriation serves to implement it. Further-
more, it follows from the jurisprudence of the German Federal Constitutional Court
that the projects laid down in the binding land-use planmust serve the legitimate goal
of urban development.81

The public purpose is thus specified considerably by Parliament. The conclusion
would be that the public purpose receives a significant amount of legitimation from
the parliamentary decision. It must be conceded, however, that the content of the
binding land-use plan is not determined by Parliament. Instead, themunicipal council
determines it on the basis of an overall balancing of interests,82 meaning that the
municipal council to a great extent defines and contextualizes the project for which
land is to be expropriated. The democratic legitimacy of the public purpose will thus
to a great extent depend upon the democratic legitimacy of the municipal council and
upon how specific the binding land-use plan is. The democratic legitimacy of the
binding land-use plan is discussed in section 9.8. Furthermore, the expropriation
authority also partially contextualizes the project.

9.5.2.2 South African Law
An example from South African law is the Expropriation Act83 that, even though it
was adopted in 1975 during the Apartheid era, is still of great importance to the field
of planning. Section 2 (1) of that Act stipulates that “[…] theMinister may, […], expro-
priate any property for public purposes or take the right to use temporarily any prop-
erty for public purposes”. This provision does not add anything to the constitutional
safeguard of the public purpose requirement. Section 1 of the Act defines the public
purpose as “[…] any purposes connected with the administration of the provisions of
any law by an organ of State; […]”.

80. §§ 9 and 10 BauGB.
81. BVerfG, Judgment of 24 March 1987, BVerfGE 74, 264, 291.
82. §§ 1(7), 9 and 10(1) BauGB.
83. Act 63 of 1975. On 4 September 2014, the SouthAfrican government approved an Expropriation Bill that

has been introduced in Parliament to replace the old Expropriation Act. There are also other Acts of
Parliament that provide a basis for expropriation: Gildenhuys 2001, p. 55 et seq.

 Rethinking Expropriation Law I: Public Interest in Expropriation



The ExpropriationAct leaves the determination of the public purpose to a great extent
to the competent administrative authority. Furthermore, the expropriation authority
has to contextualize the legitimate goal of the expropriation in accordance with
Section 36(1) of the Constitution. Therefore, the Act cannot be said to contribute to
the democratic legitimacy of the public purpose for which the property rights are
eventually expropriated. If an Act of Parliament, however, specified more narrowly
the purposes in terms of Section 1 of the Expropriation Act, Parliament would give
more democratic legitimacy to the public purpose.

9.5.2.3 English Law
In England (and Wales), the Town and Country Planning Act 199084 is central to
land use planning by boroughs, counties and districts. It provides several bases
for compulsory acquisition. Here, only Section 226 (1) is analyzed. Section 226 (1)
authorizes a local authority, such as the directly elected council of a metropolitan
district,85 “[…] to acquire compulsorily any land in their area if the authority think
that the acquisition will facilitate the carrying out of development, re-development
or improvement on or in relation to the land”. In Section 226 (1A) the Act further
stipulates that the compulsory purchase must promote or improve the economic,
social, or environmental well-being of the area concerned. Development is defined
in Section 55 (1) as “carrying out of building, engineering, mining, or other opera-
tions in, on, over or under land, or the making of any material change in the use of
any buildings or other land”. The Act does not define the other terms relevant to the
determination of the public purpose.

Compared to Section 2 (1) of the South African Expropriation Act, this provision pro-
vides formore specific, yet still abstract legitimate goals that the compulsory acquisition
has to serve. The definitions of these abstract objectives, however, are either very wide
or non-existent. This leaves a lot of scope for the specification of legitimate goals and
projects. This scope is supplemented by the margin of appreciation that Section 226
(1) grants to the expropriation authority. Furthermore, it is for the expropriation author-
ity to conduct the proportionality tests under the Human Rights Act of 1998. § 85 (1) lit.
1 BauGB, by contrast, hardly leaves any scope for interpretation.86 The German expro-
priation authority, however, would still have to apply § 87 (1) BauGB, which delegates
a part of the contextualization to the expropriation authority. The conclusion would be

84. Section 337 (3) of the Town and Country Planning Act 1990 stipulates that the Act only applies in
England and Wales.

85. See Section 226 (8) of the Town and Country Planning Act 1990.
86. Besides, the German Federal Constitutional Court consistently holds that it is very doubtful that ‘eco-

nomic development’ and ‘creation of employment’ constitute sufficiently specific public goals. See,
BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 163; BVerfG, Judgment of 24 March 1987,
BVerfGE 74, 264, 287.
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that the Town and Country Planning Act contributes to the legitimacy of the determi-
nation of the public purpose, but not as much as § 85 (1) lit. 1 BauGB.

. THE EXPROPRIATION AUTHORITY

In cases of administrative expropriation, the competent authority scrutinizes whether
the constitutional and statutory requirements of a public purpose for expropriation
aremet.What implications the competent authoritywill have for the democratic legit-
imacy of the public purpose, depends upon two factors. First, it depends upon how
specific the legitimate goal was laid down in the Act of Parliament and to what extent
Parliament contextualized the legitimate goal and the project. Secondly, notwith-
standing participation mechanisms other than elections, it depends upon the position
of the competent authority in the state system.

9.6.1 Democratic Legitimacy and the Expropriation Authority

The decisions of organs that are directly elected by the people are more directly legit-
imized through the input from the people.87 These organs are also more directly
accountable to the people because they can be directly voted out of office, which gen-
erates output legitimacy.88

The complexity of problems and the enormous number of citizens in contemporary
states require the delegation of power to representatives and specialized entities.89

The more often power is delegated, however, the more indirectly the original input
from the people legitimizes decisions.90 The conclusion would be that the members
of administrative organs appointed by a directly elected organ are only indirectly
legitimized by popular decision. Therefore, their decisions are more indirectly legit-
imized than the decisions of directly elected organs. Furthermore, without prejudice
to participation mechanisms other than elections, the output legitimacy of their deci-
sion is also problematic. The reason is that they are not directly accountable to the
people because the people cannot vote the office holders out of office directly.

The position of the authority in the state systemmay also give rise to governance prob-
lems that pose a threat to the output legitimacy of the expropriation decision and may,
therefore, reduce the quality of the decision. Authorities at lower levels of the state

87. Estlund 2008, p. 65; and Bekkers & Edwards, p. 43 et seq.
88. Bekkers & Edwards 2007, p. 45.
89. Cf. A. Gutmann &D. Thompson,Democracy and Disagreement, The Belknap Press of Harvard University

Press, Cambridge, MA and London 1996, p. 128.
90. Bekkers & Edwards 2007, p. 46.
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system are oftenmore prone to corruption and dispose of less expertise than authorities
at higher levels of the state system. More distant authorities at higher levels of the state
system, however, often lack responsiveness to the needs of the people.91 This aspect
cannot be not considered in the following analysis because it is an empirical finding
that cannot be generalized. At the same time, it should be borne in mind when scruti-
nizing the democratic legitimacy of a public purpose in a specific case.

9.6.2 German Law

An analysis of the parliamentary Acts in the different jurisdictions examined here
shows that different choices have been made as to the competent authority. The Ger-
man § 104 (1) BauGB stipulates that the expropriation authority is the higher admin-
istrative authority. This is a state authority, not a federal authority. State legislation
determines which administrative organ is the higher administrative authority.92 In
most states, the higher administrative authority is established by an Act of Parliament
and is accountable to a state Ministry.93 Its position in the state system is between the
state Ministries and lower administrative authorities, such as the local tax authori-
ties.94 The office holders are not appointed and dismissed by Parliament, but by
the authority itself under the supervision of a state Ministry.95 Moreover, the author-
ity is not bound by instructions given by the Ministry.96 The competent authority is
thus an organ that is only very indirectly legitimized by, and very indirectly account-
able to, the people. Its determination of the public purpose will not substantially con-
tribute to the democratic legitimacy of the public purpose.

This finding does not seem to be of great importance as § 85 (1) lit. 1 BauGB does not
leave a lot of scope for interpretation and concretization, and the main task of the
expropriation authority is to determine whether the narrow requirements of that pro-
vision are met. However, § 87 (1) BauGB requires the authority to contextualize the
project by scrutinizing whether the implementation of the binding land-use plan

91. See for these two aspects: L.J.A. Damen et al., Bestuursrecht, Deel 1, 4th edn, Boom, TheHague 2013, p. 42
et seq.

92. Battis, Battis/Krautzberger/Löhr, BauGB, § 104, No. 1. If there is no higher administrative authority in
a German state, the supreme federal state authority is competent according to § 206 (2) BauGB. The
supreme federal state authorities are the state government, the minister-president, and the state Min-
istries. These authorities are appointed either by the state Parliament or by organs that are appointed
by the state Parliament.

93. See, for instance, § 14 of the State Administration Act of Baden-Württemberg (Landesverwaltungsgesetz,
LVG BW).

94. See, for instance, § 10 LVG BW.
95. See, for instance, § 3 LVG BW.
96. C. Möllers, ‘Zur demokratischen Legitimation der Enteignungsbehörde nach dem Baugesetzbuch’,

NVwZ 1997, p. 858.
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would be a suitable, necessary, and proportionate in the narrow sense means to real-
ize its legitimate goal.97 The outcome of that examination does not seem to be suffi-
ciently legitimized by the competent authority.

9.6.3 South African Law

Section 2 (1), read in conjunction with Section 1, of the South African Expropriation
Act stipulates that the Minister of Public Works can expropriate property for a public
purpose.98 The Minister is appointed and dismissed by the President,99 who is, in
turn, elected by Parliament.100 The Minister is accountable to Parliament.101 The deci-
sions of the Minister, including the determination of the public purpose, are thus only
indirectly legitimized by the people because the Minister is appointed by the Presi-
dent who is elected by the members of a directly elected body. Furthermore, the Min-
ister is only indirectly accountable to the people because only the President can
dismiss the Minister. This little degree of legitimation seems very problematic since
the Minister has to apply the very broad term ‘public purpose’ to a specific case.

9.6.4 English Law

Section 226 (1) of the Town and Country Planning Act 1990 designates the ‘local
authority’ as the authority competent to expropriate. Sub-Section 8 clarifies that
county councils, district councils, and the councils of London boroughs and county
boroughs are local authorities in terms of Sub-Section 1. These councils are directly
elected by the people living in the respective council’s area.102 This provides the deter-
mination of the public purpose with direct democratic legitimation because the deci-
sion is taken by a council, the members of which are directly elected by, and through
elections directly accountable to, the people. In contrast to the German and the South
African approach, the English approach provides for a competent authority that sub-
stantially contributes to the democratic legitimation of the public purpose.

Before the compulsory purchase can be effected, it must be authorized by the Secre-
tary of State.103 The Secretary of State is appointed by the Crown upon request by the

97. Runkel, Ernst-Zinkahn-BauGB, § 87, Nos. 23 et seq. and 57;Cf. Papier, Maunz/Dürig, GG, Art. 14, No. 575.
98. The provincial executive committee mentioned in Section 1 no longer exists after the Provincial Gov-

ernmentAct 69 of 1986was repealed. The ExpropriationAct, however, has not been amended to reflect
this change. Therefore, ‘executive committee’ must be interpreted as refering to the executive council
of a province. See, Gildenhuys 2001, p. 51.

99. Section 91 (2) of the South African Constitution.
100. Section 86 (1) of the South African Constitution.
101. Section 92 (2) of the South African Constitution.
102. See, inter alia, Sections 7 (1) and 8 (1) of the Local Government Act 1972.
103. Section 226 (1) of the Town and Country Planning Act 1990.
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Prime Minister. S/he is accountable to Parliament, but Parliament cannot compel the
Minister to resign. Rather, the Secretary of State is dismissed by the Prime Minister.
After a vote of no confidence in the House of Commons against the UK government,
the Secretary of State resigns alongside the other members of the Cabinet. As an indi-
rectly legitimized body, the Secretary of State cannot substantially contribute to the
democratic legitimacy of the compulsory purchase.

. DEMOCRATIC LEGIT IMACY AND PARTIC IPAT ION IN THE

EXPROPRIAT ION PROCEDURE

The legitimacy of the public purpose also depends upon the public participation in the
administrative procedure that leads to the determination of the public purpose. Public
participation refers to the contributions to, and comments on, a proposed decision of a
state organ by the public.104 In an ideal situation it enhances the democratic legiti-
macy of the public purpose for which the property rights are expropriated for three
reasons. First, it generates a certain amount of input legitimacy, depending on the
degree and quality of the input of the people. Secondly, if the procedure gives the
expropriatee (and others) the opportunity to express their view on the matter and
to discuss the plan of the administrative organ, public participation contributes to
the protection of the expropriatee’s fundamental right to hold property. Thirdly,
if the procedure provides the competent authority with relevant information
about the matter and the wishes of the public, participation raises the quality of
the decision and the responsiveness to the needs of the public, which generates output
legitimacy.105

Moreover, public participation also has an impact on the descriptive legitimacy of the
public purpose. People are more likely actually to accept the outcome of a procedure
if they have had a proper opportunity to express their view in this procedure.106

The beneficial impact of participation, however, is limited by the fact the expropriation
of land is proposed by the authority. If the people took the initiative and shaped the

104. C. Coglianese, H. Kilmartin & E. Mendelson, ‘Transparency and Public Participation in the Rulemaking
Process’, A Nonpartisan Presidential Transition Task Force Report, 2008, p. 3. Retrieved from: <www.
hks.harvard.edu/hepg/Papers/transparencyReport.pdf> (last accessed on 15 November 2015).

105. E. Turnhout, S. VanBommel&N.Aarts, ‘HowParticipationCreatesCitizens: ParticipatoryGovernance as
Performative Practice’, Ecology and Society 2010, 15 (4), p. 26. Retrieved from: <www.ecologyandsociety.
org/vol15/iss4/art26/> (last accessed on 15 November 2015). Goodin, Reflective Democracy, Oxford Uni-
versity Press, Oxford 2003, p. 164. And on deliberative elements: O’Neil 2001, p. 484.

106. Dietz & Stern 2008, pp. 43 and 50.
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originally proposed decision themselves, the democratic legitimacy of the decision
would be significantly greater, both from a normative and descriptive perspective.107

Here, the limitations of non-empirical legal research in this context should be pointed
out. The benefits of participation and its impact on the democratic legitimacy of a
decision to expropriate depend upon the equal representation of all affected groups,
their ability to participate effectively in a participation process and the proper imple-
mentation of the legal framework.108 Non-empirical legal research, however, cannot
assess whether all people can participate effectively, are equally and effectively repre-
sented and how a statutory provision on public participation is put into practice.
Therefore, the following Sections are based upon an ideal situation in which the peo-
ple are able to participate effectively and the examined statutory provisions are put
into practice properly. Readers should bear in mind, however, that this ideal situation
hardly ever occurs in practice.109 For the sake of completeness, the following Sections
also contain references to factors that may generally pose obstacles to successful par-
ticipation processes in practice.

There are three aspects that determine the impact of the participation mechanism on
the democratic legitimacy of the public purpose. These aspects are the transparency
of the procedure, the question how many and which people have access to the pro-
cedure and the form of participation that determines the degree of popular input. The
obligation to give reasons, which can ensure that the competent authority actually
take account of the input from the people,110 is discussed together with the form of
participation. In the following Sections the participation mechanisms under the

107. M. Kohn, ‘Language, Power, and Persuasion: Towards a Critique of Deliberative Democracy’, Constel-
lations 2000, pp. 408-429, p. 425.Cf. J.E. Innes&D.E. Booher, ‘Reframing Public Participation: Strategies
for the 21st Century’, Planning Theory & Practice 2004, 5 (4), pp. 419-436, p. 424; and C. Chess & K.
Purcell, ‘Public Participation and the Environment: DoWeKnowWhatWorks?’, Environmental Science
and Technology 1999, pp. 2685-2692, p. 2690.

108. O’Neill 2001, p. 484. A procedure, for instance, may be dominated by experts and their vocabulary,
which discourages people who are not specialized in a particular field from participating due to a feel-
ing of embarrassment. See, P. Goodwin, ‘“Hired Hands” or “Local Voice”: Understandings and Expe-
rience of Local Participation in Conservation’, Transactions of the Institute of British Geographers 1998, pp.
481-499, p. 487 et seq.; andKohn 2000, p. 412 et seq. On the need to empower people to participate: Innes
& Booher 2004, p. 430. At a more theoretical level: L. Pellizzoni, ‘The Myth of the Best Argument:
Power, Deliberation and Reason’, British Journal of Sociology 2001, pp. 59-86, p. 61.

109. Cf. Chess & Purcell 1999, pp. 2685-2692, and Kohn 2000, p. 422.
110. Besides the quality of the decision the obligation to furnish reasons can also enhance to the descriptive

legitimacy of the expropriation decision because the people are more likely to accept a decision if the
decision is properly justified in comprehensible language. Furthermore, reasons can provide a basis for
judicial review. See, C. Hoexter, Administrative Law in South Africa, 2nd edn, Juta, Cape Town 2012,
p. 463 et seq.
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German Federal Building Code and the German Administrative Procedure Act, the
English Acquisition of Land Act 1981111 and the South African Promotion of Admin-
istrative Justice Act112 are scrutinized as to these aspects.

9.7.1 Transparency

Transparency refers to the access to information about the facts underlying the pro-
cedure and the details of the decision-making process.113 Transparency is a necessary
condition for effective participation. Only if the information is available, will the pub-
lic be able to detect incomplete information, unfair treatment and errors in the reason-
ing of the administrative organ and to base their views upon all the available
information.114 In addition to the available information it also has to be considered
to whom information is provided and whether the state authorities actively provide
information or can wait for the citizens to request information.

9.7.1.1 German Law
If the competent German authority plans to expropriate property in accordancewith §
85 (1) lit. 1 BauGB, § 29 (1), 1st sentence of the Administrative Procedure Act (Verwal-
tungsverfahrensgesetz, VwVfG) obliges the competent authority to allow participants
in terms of § 13 VwVfG115 “[…] to inspect the documents connectedwith the proceed-
ings where knowledge of their contents is necessary in order to assert or defend their
legal interests”. Furthermore, § 25 (1), 2nd sentence VwVfG provides that the compe-
tent authority shall “give information regarding the rights and duties of participants
in the administrative proceedings”. This provision also refers to participants in terms
of § 13 VwVfG.116 The administrative authority is only obliged to give information
upon request.117 It is disputed whether or not the information only concerns proce-
dural rights of the participants in the specific administrative procedure or also sub-
stantive rights of the participant.118

111. Section 35 (3) of the Acquisition of Land Act 1981 stipulates that, unless stipulated otherwise, the Act
only extends to England and Wales.

112. Act 3 of 2000. As the SouthAfrican ExpropriationAct remains silent as regards these aspects, this Act is
applicable. See, Hoexter 2012, pp. 367 and 409.

113. Coglianese, Kilmartin & Mendelson 2008, p. 3.
114. Id., p. 3; and Gutmann & Thompson 1996, pp. 47 and 95.
115. D. Kallerhoff in Stelkens, P., Bonk, H.J. & Sachs, M. (Eds.),VwVfG: Verwaltungsverfahrensgesetz, 8th ed.,

C.H. Beck, Munich, 2014 (cited as: contributor, Stelkens/Bonk/Sachs-VwVfG), § 29, No. 37.
116. Kallerhoff, Stelkens/Bonk/Sachs-VwVfG, § 25, No. 24.
117. Kallerhoff, Stelkens/Bonk/Sachs-VwVfG, § 25, No. 40.
118. Kallerhoff, Stelkens/Bonk/Sachs-VwVfG, § 25, No. 44; including information about substantive

rights: D. Herrmann in Bader, J. & Ronellenfitsch, M. (Eds.), VwVfG, Beck’scher Online-Kommentar,
19th ed., C.H. Beck, Munich, 2013 (cited as contributor, Beck-OK-VwVfG), § 25, No. 14.
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But, who are these participants? Participants are usually persons listed in § 13 (1)
VwVfG or persons whose legal interests may be affected by the procedure and
who are recognized as participants by the competent authority in accordance with
§ 13 (2), 1st sentence VwVfG. Yet, § 106 BauGB is a lex specialis of § 13 VwVfG and
defines the term ‘participant’ as applied to expropriation procedures.119 § 106 BauGB
refers to the applicant, mostly themunicipality in the area of which the land is located,
the owner, the holders of other real rights on the land and certain holders of personal
rights. It does not generally refer to a group of persons whose rights may be affected
during the procedure and in particular not to the general public.

The conclusion would be that the Administrative Procedure Act provides that partic-
ipants must be informed upon request about the subject-matter on the basis of § 29 (1),
1st sentence VwVfG and their procedural rights on the basis of § 25 (1), 2nd sentence
VwVfG. This information is restricted to the expropriatee and other participants listed
in § 106 BauGB. However, the Federal and State Information Freedom Acts (Informa-
tionsfreiheitsgesetz) grant everyone access to information upon request, subject to nar-
row exceptions. The Dutch, for example, have chosen a different approach. The
expropriation authority has to make the draft decision available for inspection at
the municipality in which the concerned parcels of land are located.120 Before it is
made available for inspection, the mayor of that municipality publicizes the content
of the draft decision in the state gazette and a suitable newspaper or another suitable
medium.121 Information is thus made available to everyone and upon the authority’s
own initiative. Moreover, the Dutch Government Information (Public Access) Act
(Wet Openbaarheid van Bestuur, Wob) provides for access to information upon request
to everyone.122 The access can only be denied under very narrow conditions.123 The
German approach only enables those people to participate who request information
and might therefore lead to a loss of valuable information and other input, which
might render the decision of lower quality and therefore might reduce output legit-
imacy. On the other hand, however, having to provide information to the general
public automatically requires time and resources that could also be dedicated to
the participatory elements of procedure.124 This is notwithstanding the extensive par-
ticipation mechanism that is applied before a German binding land-use plan is adop-
ted. Section 9.8 deals with that mechanism.

119. H.J. Dösing in Spannowsky, W. & Uechtritz, M. (Eds.), Öffentliches Baurecht, Beck’scher Online-
Kommentar, 23rd ed., C.H. Beck, Munich, 2013 (cited as contributor, Beck-OK-BauGB), § 106, No. 1.

120. Art. 3:11(1) of the General Administrative Law Act (Algemene wet bestuursrecht: Awb), 78(2) of the
Expropriation Act (Onteigeningswet: Ow).

121. Art. 3:12(1) and (2) Awb, 78(2) Ow.
122. Art. 3(1) Wob.
123. Art. 10 and 11, read in conjunction with Art. 3(5) Wob.
124. Coglianese, Kilmartin & Mendelson 2008, p. 4, and F.M. Barnard, Democratic Legitimacy: Plural Values

and Political Power, McGill-Queen’s University Press, Montreal 2001, p. 143.
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9.7.1.2 South African Law
The South African Promotion of Administrative Justice Act (PAJA) lays down a few
obligations of the competent authority to provide information, which are meant to
ensure a fair procedure. The obligations will only apply towards persons whose
rights or legitimate expectations arematerially and adversely affected by the admin-
istrative action.125 In principle, this excludes people without an adversely affected
right to property or liberty or a legitimate expectation relating thereto and cases
where the adverse effects on the people are of a mere trivial nature.126 The compe-
tent authority has to comply with the following obligations. Section 3 (2)(b)(a) stip-
ulates that the competent authority must give adequate notice of the nature and the
purpose of the proposed administrative action. Section 3 (2)(b)(c) obliges the com-
petent authority to provide a clear statement of the administrative action. This obli-
gation, however, refers to a decision that has already been adopted.127 Section 3 (2)
(b)(d) and (e) provides that the competent authority has to inform about certain pro-
cedural rights.

If the rights of (any group or class of) the public are materially and adversely affected,
the competent authority can choose between different procedures, namely a public
inquiry, a comment and notice procedure, a combination of these two procedures
or another fair procedure.128 It has yet to be clarified when the public is affected.
The most likely definition is that the decision is equally and impersonally applied
or has a significant impact on the public.129 In an expropriation case Section 4 will
probably be applicable if a vast amount of land has to be expropriated from different
owners or if the realization of the public purpose for which the land will be expropri-
ated has a considerable impact on a significant part of the public.130

If Section 4 is applicable, an explicit obligation to provide information is only laid
down in PAJA with regard to the notice and comment procedure, namely, “to com-
municate the administrative action”.131 Although Section 4 (3)(a) PAJA only pre-
scribes the provision of information to the members of the public that are likely
to be materially and adversely affected, the Regulations on fair administrative pro-
cedures132 provide for a publication of notices in newspapers.133 Concerning public

125. Section 3(1) PAJA.
126. Hoexter 2012, p. 397 et seq.
127. Id., p. 376.
128. Section 4, read in conjunction with section 1 (xi) PAJA.
129. Hoexter 2012, p. 410.
130. Id.
131. Section 4 (3)(a) PAJA.
132. Published in Government Notice No. R. 1022 of 31 July 2002.
133. Sub-Regulation 18(1).
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inquiries, the Regulations provide for an obligation to publish a public notice before
the authority holds a public inquiry or a public hearing, which is a mandatory ele-
ment of a public inquiry.134 This means that information is provided to the entire
public in both types of procedures.

The Act does not define what ‘to communicate the administrative action’ means or
what a ‘notice’must include. The Regulations may provide the answer. Sub-Regulations
3 (4)(a) and 18 (3)(a) stipulate that a noticemust contain somuch information as to enable
themembers of the public to submitmeaningful contributions. As to the characteristics of
the notice and comment procedure and the public inquiry, the Regulations provide that
some details of the procedure, such as the closing date, must be included in the notice.135

The cited Sub-Regulations, however, are not applicable to cases where the public is not
materially and adversely affected.136 The substance of Sub-Regulations 3 (4)(a) and 18 (3)
(a), however, can also be traced in the literature and case-law on administrative decisions
not affecting the public.137 It is thus reasonable to assume that the notice in terms of Sec-
tion 3 (2)(b)(a) must contain the same information.

The Promotion of Administrative Justice Act thus provides information about the
proposed administrative decision and procedural rights. If only a few persons are
likely to be affected by the expropriation decisions, however, this information is only
provided to a restricted group of people.

The concerns expressed with regard to German law also largely apply to South Afri-
can law. There are two important differences between PAJA and German law. First,
PAJA foresees the active provision of information to the public in some instances. Sec-
ondly, PAJA does not pre-suppose that the persons entitled to receive information
would act actively to get information, but rather requires the authority to provide
information actively instead of merely granting access to it. This makes the access
to information easier and facilitates participation. The drawback is that the active pro-
vision of information is time consuming and requires a lot of resources, which the
authority might lack in the rest of the procedure.138

9.7.1.3 English Law
According to Section 226 (1) of the Town and Country Planning Act 1990, a local
authority can decide to adopt a compulsory purchase order. The public can, in

134. Section 4 (2)(b)(i)(aa), and Sub-Regulations 3 (1) and 11 (2).
135. Sub-Regulations 3 (3)(b)-(e) and 18 (2).
136. Sub-Regulations 2 and 17.
137. Hoexter 2012, p. 369 et seq.
138. Coglianese, Kilmartin & Mendelson 2008, p. 4; and Barnard 2001, p. 143.
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principle, attend themeeting of the local authority,139 inspect the minutes of the meet-
ing and background papers relating to the compulsory purchase.140

The authorization by the Secretary of State is subject to the Acquisition of Land Act
1981, which is declared applicable by Section 226 (7) of the Town and Country Plan-
ning Act 1990.141 In the framework of the procedure prescribed by the Acquisition of
Land Act 1981, some information has to be provided actively, and access to other
information has to be granted. The local authority first has to publish a notice in
the local newspaper in two successive weeks.142 This notice has to include a notifica-
tion of the compulsory purchase order and information about the land and the pur-
pose for which it is compulsorily purchased. Furthermore, it must name the locality
where the order and a map can be inspected.143 An additional notice is submitted to
inter alia all owners, lessees, tenants, and occupiers that are concerned by the compul-
sory purchase.144 This notice in particular has to state what the effect of an authorized
compulsory purchase would be.145

Unlike the German Federal Building Code and Section 3 of PAJA, the Acquisition of
Land Act 1981 obliges the competent authority to provide information to the general
public. The Act partially requires the authority to provide information actively, but
also partially relies on the initiative of the people to inspect the available documents.
It thus enables the people to participate, but does not facilitate it as much as the South
African PAJA that obliges the competent authority to provide actively all relevant
information.

9.7.2 Access to the Expropriation Procedure

The answer to the question who has access to the participation mechanism has
implications for the democratic legitimacy of the public purpose. Ideally, the more
people can participate in a procedure, themore valuable input the participationmech-
anism generates and the higher the quality of the decision will be. This effect, how-
ever, is subject to a few conditions. First, if the general public can participate in the
procedure, it is essential that all concerned groups are effectively represented and that
the procedure is not dominated by groups with vested interests.146 Secondly, the

139. Section 100A (1) of the Local Government Act 1972.
140. Sections 100C and 100D of the Local Government Act 1972.
141. See also, Burn & Cartwright 2006, p. 1040.
142. Section 11 (1) of the Acquisition of Land Act 1981.
143. Section 11 (2) of the Acquisition of Land Act 1981.
144. Section 12 (1) of the Acquisition of Land Act 1981 refers to all qualifying persons. Section 12 (2) and

(2A) define the qualifying persons.
145. Section 12 (1) of the Acquisition of Land Act 1981.
146. O’Neill 2001, pp. 484 and 486; Bekkers & Edwards 2007, p. 51; and Dietz & Stern 2008, p. 60 et seq.
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participation of the general public must not require somany resources that the quality
of the decision declines.147

9.7.2.1 German Law
The legal systems examined in this contribution reflect different approaches to this
question. § 106 (1) BauGB restricts the access to the participation mechanism to the
persons listed in that paragraph, inter alia the applicant, the owner, holders of other
real rights on the land and certain holders of personal rights. The participation mech-
anism is thus not open to the general public. This is notwithstanding the extensive
participation mechanism that is applied before a binding land-use plan is adopted.
Section 9.8 deals with that mechanism.

9.7.2.2 South African Law
The South African PAJA also restricts the access to the procedure. According to Sec-
tion 3 (1), access to the procedure is only granted to personswhose rights or legitimate
expectations are materially and adversely affected by the administrative decision.
Unlike § 106 (1) BauGB Section 3 (1) PAJA thus gives a general definition that needs
to be applied to the specific case.148 In particular, the expropriatee falls under this def-
inition because his right to the property would be (partially) taken away from him.149

A different conclusion would be reached if the rights of any group or class of the pub-
lic are materially and adversely affected by the administrative decision.150 If a notice
and comment procedure is followed, Section 4 (3)(a) suggests that Section 4 (3)(b) only
gives affected persons the right to submit comments. Sub-Regulation 18 (2)(a), how-
ever, refers to an invitation to the public to submit comments and does not distinguish
between persons who would be affected and those who would not. The conclusion
would be that the entire public can submit comments that have to be considered
by the competent authority.

If a public inquiry in terms of Section 4 (2) PAJA is ordered, the entire public can sub-
mit comments.151 Also, the entire public can, in principle, attend the mandatory pub-
lic hearing.152 The competent authority, however, decides upon request or ex officio
whether or not to question persons or to give persons the right to make oral represen-
tations.153 If a person has requested to be heard, the competent authority will have to
furnish reasons for declining the request.154

147. Barnard 2001, p. 143.
148. See sub-section 9.7.1.2 for more details about Section 3 (1) PAJA.
149. Hoexter 2012, p. 398.
150. See for a definition sub-section 9.7.1.
151. Sub-Regulation 3 (3)(a).
152. Sub-Regulation 15 (1).
153. Sub-Regulations 13 (2)(a), (b), (d) and 3 (7).
154. Sub-Regulations 11 (5) and 3 (7).
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The approaches laid down in Section 4 PAJA may have a positive impact on the
expropriation procedure. The approach of Section 4 (3) PAJA not only allows for more
input from the people, but may also save resources because the authority does not
need to scrutinize who would be affected. Section 4 (2) combines these benefits with
more flexibility for the competent authority to determine who may make representa-
tions at the public hearing, which may also lead to more valuable input from the peo-
ple. The authority’s discretion, however, may have the drawback that certain groups
are under- or overrepresented.

9.7.2.3 English Law
Section 11 (1) of the Acquisition of LandAct 1981 obliges the local authority to publish
a notice in a newspaper. Every person can then make an objection against the com-
pulsory purchase order considered by the Secretary of State.155 The Secretary of State,
however, only needs to involve in the further procedure the owners, lessees, tenants,
and occupiers of the land that is intended to be compulsorily purchased.156 The Sec-
retary of State has the discretionary power to involve other persons.157 The authority
that may confirm the compulsory purchase order can thus decide whether or not to
extend the access to the procedure.

Whereas the German Federal Building Code and Section 3 of the South African PAJA
clearly define the persons that may be admitted to the participation mechanism, the
EnglishAcquisition of LandAct 1981 provides for the discretionary power of the com-
petent authority to admit other persons to the participation mechanism. The English
approach may be a good compromise between the goal of extensive popular partic-
ipation and the need to take into account the capabilities of the authority.

9.7.3 Form of Participation

There are different forms of participation, four of which are considered in this Sec-
tion.158 They allow for different degrees of popular input and have a different impact
on the quality of the outcome of the procedure. Accordingly, their impact on the dem-
ocratic legitimacy of the public purpose varies considerably. As has already been
pointed out above,159 there are also a few hindrances to the generation of democratic
legitimacy. These problems include the effective participation by all affected persons
and their ability to participate effectively,160 the capacity of the competent authority to

155. Denyer-Green 2013, p. 23.
156. Section 13 (1), (2) of the Acquisition of Land Act 1981, read in conjunction with Section 13 (6).
157. Denyer-Green 2013, p. 26.
158. An overview of forms of participation: S.R. Arnstein, ‘A Ladder of Citizen Participation’, Journal of the

American Planning Association 1969, pp. 216-224. This model has only been partially adopted here.
159. See Section 9.7.
160. Dietz & Stern 2008, p. 60 et seq.
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accommodate a participation process,161 and the quality of the participation.162 These
problems are elaborated on where specific forms of participation are discussed. The
questions whether or not the competent authority is legally obliged to solve these
problems andwhether or not they in practice succeed in solving these problems, how-
ever, go beyond the scope of this contribution.

9.7.3.1 Participation Mechanisms
In the first model of public participation, citizens provide the competent authority
with information. The provision of information answers to the need of the competent
authority for information that often does not have the knowledge necessary to predict
the impact of different alternative decisions and to take a well-founded decision.163

This kind of participation thus improves the quality of the decision and therefore
enhances the output legitimacy. One must concede, however, that this improvement
depends upon an effective representation of all concerned groups.164 Otherwise, the
authoritymight not be able to take due account of some information that is relevant to
the subject-matter. As regards other sources of democratic legitimacy, the degree of
popular input does not generate a significant amount of democratic legitimacy. The
reason is that the citizens merely provide information, but cannot express their views
on the proposed expropriation.

The second model of public participation is consultation. In this model, the citizens
not only provide information, but the competent authority also gives the citizens
the opportunity to give their opinion on the proposed expropriation.165 This is
one-way communication as no deliberations follow and the decision is exclusively
taken by the competent authority. The secondmodel generatesmore democratic legit-
imacy than the first model. Not only does it improve the quality of the decision
through the provision of information, but also through the views of citizens, which
might enable the competent authority to view the subject-matter from the various
perspectives of the citizens. Furthermore, the input from the people is larger than
in the first model, which contributes to the democratic legitimacy of the public pur-
pose. The impact of consultations, however, is limited because it does not guarantee

161. Barnard 2001, p. 143.
162. Participation is also often found to introduce poor-quality thinking into the decision-making process

and to lead to results that are overly protective of the affected interests. See, Dietz & Stern 2008, pp. 54
and 64.

163. S. Owens, ‘“Engaging the Public”: Information and Deliberation in Environmental Policy’, Environ-
ment and Planning A 2000, pp. 1141-1148, p. 1141; Damen et al. 2013, p. 42 et seq.; Coglianese, Kilmartin
& Mendelson 2008, p. 3; Nordic Council of Ministers 2002, p. 47; and Dietz & Stern 2008, p. 50.

164. O’Neil 2001, pp. 484 and 486; and Nordic Council of Ministers, Have a ‘Good Participation’: Recommen-
dations on Public Participation in Forestry Based on Literature Review and Nordic Experiences, TemaNord,
Copenhagen 2002, p. 41. Doubtful aboutwhether or not this is the case: Bekkers & Edwards 2007, p. 51.

165. Nordic Council of Ministers 2002, p. 48.

 Rethinking Expropriation Law I: Public Interest in Expropriation



that the competent authority takes the views into accountwhen taking the decision.166

An obligation to justify the decision to expropriate and to state how the authority took
account of the participants’ views might be a solution, but does not guarantee that the
authority actually reflected upon their opinion.167 Moreover, these considerations are
all subject to the conditions that all concerned groups are effectively represented and
that the opinions of citizens are based upon good quality reasoning.168

The thirdmodel enriches consultations with deliberations. This model is based upon
three elements. The first element is the provision of information by the people. The
second element is the opportunity of the people to express their view on the subject-
matter. The third element is deliberation. Deliberation refers to reasoned dialogues
that may lead to a change of the opinions of the participants and the authority.169

There may be two-way communication between the authority and the participants
and multi-way deliberations among the participants and between the participants
and the authority.

Deliberation plays a particular role in deliberative theories of democracy. Scholars
argue that we all have certain beliefs and preferences upon which we hardly ever
reflect.170 These beliefs and preferences, of course, also play a role when citizens
express their opinions in administrative procedures. The importance of deliberation
is that citizens have to consider all facts, including the drawbacks of their opinion, and
the arguments of others. On the basis of equality and the ability of citizens to reason,
scholars assume that citizens will then revisit their beliefs and preferences and change
them if they think this appropriate.171 The eventual input of citizens will thus better
reflect their living conditions and the preferences that result from them. For this rea-
son, this model enhances the democratic legitimacy derived from the people’s input
more than a mere consultation procedure. Moreover, it also improves the quality of
the decision because the authority receives information about the actual needs of the
people and the deliberations make the authority more likely to reflect upon their own
opinion.172 This results in more democratic legitimacy. This improvement will be

166. Arnstein 1969, pp. 216-224.
167. See on the functions of the obligation to give reasons: Stelkens, Stelkens/Bonk/Sachs-VwVfG, § 39,

No. 1; on the obligation to balance interests: Damen et al. 2013, p. 388 et seq.
168. O’Neill 2001, pp. 484 and 486; Nordic Council of Ministers 2002, p. 41. Doubtful about whether or not

the people are effectively represented: Bekkers & Edwards 2007, p. 51. As to the quality of popular
participation: Dietz & Stern 2008, p. 54. For empirical evidence on the record of British authorities
to ensure representativity: H. Bulkeley & A.P.J. Mol, ‘Participation and Environmental Governance:
Consensus, Ambivalence and Debate’, Environmental Values 2003, p. 149.

169. Nordic Council of Ministers 2002, p. 40 et seq., and Owens 2000, p. 1145 et seq.
170. Peter 2009, p. 43 et seq.
171. Peter 2009, p. 43 et seq.
172. See, note 167.
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even greater if the authority hosts multi-way deliberations instead of only two-way
deliberations.173

There are, however, a few obstacles to this improvement. The same concerns that
apply to consultation also apply here.174 Moreover, deliberations, if badly managed,
are also prone to being dominated by charismatic figures.175 This may lead to prefer-
ences that would not have been shaped in deliberations without this influence.
Furthermore, deliberations are particularly time-consuming and require a lot of
resources, which may result in the quality of the decision decreasing.176 Furthermore,
the improvement is limited by the fact that the competent authority proposes a draft
decision, thereby defining problems and the main aspects of the decisions, which
often remain unquestioned in the participation process.177

In the fourthmodel, the people themselves vote on a proposed public purpose for which
property is expropriated.178 Superficially, the implications for the democratic legitimacy
of that public purpose seem obvious. Direct democracy not only means a direct transla-
tion of the popular will into a state decision,179 but also embodies utmost responsiveness
to the needs of the people.180 The public purpose thus seems automatically democrati-
cally legitimate. Yet, there are a few hurdles to overcome. The first problem is that the
people must have access to all relevant information before taking their decision.181 Sec-
ondly, the democratic legitimacy will be greater if the proposed public purpose is the
result of deliberations among the people and is not determined by a competent state
authority.182And, if the proposeddecision is the result of deliberations among the people,
the quality of the deliberations must be examined.183 Thirdly, it is important that all con-
cerned groups take part in the deliberations and vote.184

The description of participation mechanisms in this contribution is not exhaustive.
There are other mechanisms, such as corrective referendums or shared decision-

173. See, Innes & Booher 2004, p. 423 et seq., and Bulkeley & Mol 2003, p. 149.
174. See, notes 164 and 166.
175. This is related to the fact that the people do not have equally well-developed cognitive and commu-

nication skills. See, O’Neill 2001, p. 484; Turnhout, Van Bommel & Aarts 2010; and Dietz & Stern 2008,
p. 60 et seq.

176. Barnard 2001, p. 143.
177. Turnhout, Van Bommel & Aarts 2010, and Dietz & Stern 2008, p. 35.
178. Cf. Nordic Council of Ministers 2002, p. 51.
179. Bekkers & Edwards 2007, p. 50 et seq.
180. Id., p. 51.
181. See, sub-section 9.7.1, and Bekkers & Edwards 2007, p. 51.
182. Bekkers & Edwards 2007, p. 51, and Turnhout, Van Bommel & Aarts 2010.
183. See, notes 172-174.
184. See, notes 164 and 166.

 Rethinking Expropriation Law I: Public Interest in Expropriation



making,185 that differ significantly from the mechanisms presented here and mecha-
nisms that share elements of different participation mechanisms.

9.7.3.2 German Law
The variety of participation mechanisms is also reflected by the different approaches
adopted in the examined legal systems. The German Federal Building Code provides
for two participatory elements. § 107 (1), 3rd sentence BauGB obliges the competent
authority to give the participants in terms of § 106 BauGB the opportunity to make
representations. This mechanism has two objectives. First, the competent authority
can gather all relevant information about the subject-matter. Secondly, the partici-
pants can express their view on the matter and bring forward arguments for their
position.186

After the participants have had the opportunity tomake representations, another par-
ticipation mechanism is applied. The competent authority must base its decision to
expropriate, including the decision on the public purpose, upon a hearing that it con-
venes in accordance with § 108 BauGB.187 The Federal Building Code, however, does
not make provision for the exact procedure. Scholars agree that the subject-matter has
to be thoroughly discussed and that the participants can make representations and
present their arguments.188 A thorough discussion may suggest a deliberative char-
acter. It is, however, for the chairman to decidewhether or not to allow for two-way or
multi-way deliberations as envisaged in deliberative democratic theories.189

The German model thus has one consultation mechanism and one mechanism that
also allows for deliberative elements. The effectiveness is further enhanced by the
obligation of the competent authority to give reasons for its decision,190 which
includes the obligation to discuss the representations made by participants to the
extent that the decision does not reflect them.191

9.7.3.3 South African Law
Section 3(2)(b) of the South African PAJA stipulates that persons whose rights or
legitimate expectations are materially and adversely affected by the administrative
decision must be given a reasonable opportunity to make representations.192 The

185. Nordic Council of Ministers 2002, p. 50 et seq., and Bekkers & Edwards 2007, p. 50.
186. H. Dyong, Ernst-Zinkahn-BauGB, § 107, No. 6.
187. § 112 (1) BauGB.
188. Dösing, Beck-OK-BauGB, § 108, No. 14.
189. Dyong, Ernst-Zinkahn-BauGB, § 108, No. 20.
190. § 39 (1) VwVfG.
191. Stelkens, Stelkens/Bonk/Sachs-VwVfG, § 39, No. 49.
192. Deviations from this mechanism may be based upon reasonableness or a statutory provision. See

Section 3 (4) and (5).
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authority will meet this requirement if those persons can make representations in
writing; a hearing is not required.193 This is a mere consultation mechanism. The
competent authority also has the discretionary power to give those persons the
opportunity to appear in person and dispute arguments in order to give effect to
the right to procedurally fair administrative action.194 That kind of participation
would have a more deliberative character because it makes possible two-way
communication.

If the rights of any group or class of the public arematerially and adversely affected by
the administrative decision, Section 4 of PAJA will be applicable.195 The competent
authority can choose to order a public inquiry, to initiate a comment and notice pro-
cedure, to combine these two procedures or to follow another fair procedure.196 In the
comment and notice procedure the competent authority calls for comments on the
proposed administrative decision. The authority has to consider the comments made
during that procedure.197 This is a consultation mechanism.

The public inquiry gives the people the opportunity to submit written comments, but
also includes a public hearing.198 The procedure is determined by the competent
authority.199 The person presiding at a public hearingmay in particular allow persons
present at the hearing to make oral representations, give evidence, and to produce
documents if their request for permission has been granted.200 The chairmanmay also
question other persons or allow them tomake oral representations, give evidence, and
to produce documents.201 The public inquiry is primarily envisaged to be a consulta-
tion mechanism. The presiding person, however, determines the procedure and may
alter the inquiry into a two-way or multi-way deliberation mechanism. The effective-
ness of these mechanisms is enhanced by the obligation of the competent authority to
give adequate reasons for its decision.202 This includes the reasoning of the authority
as well as the interpretation of the law and the findings upon which the reasoning is
based.203

193. Hoexter 2012, p. 371.
194. Section 3 (3) PAJA.
195. See for a definition: section 9.7.1.
196. Section 4 (1), read in conjunction with Section 1(xi) PAJA.
197. Section 4 (3)(a) and (b) PAJA.
198. Section 4 (2)(b)(i)(aa) PAJA and Sub-Regulation 3 (3)(a).
199. Sub-Regulation 12 (1).
200. Sub-Regulations 13 (2)(a), 11 (5) and 3 (7).
201. Sub-Regulations 13 (2)(b) and (d).
202. Section 5 (2) PAJA. Chapter 4 of the Regulations does not set out any requirements as to the content

thereof.
203. Hoexter 2012, p. 477.
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9.7.3.4 English Law
Sections 13-13B of the Acquisition of Land Act 1981 provide for the participation
mechanism for the compulsory purchase of land on the basis of Section 226 (1) Town
and Country Planning Act 1990.204 Section 13 differentiates between objections made
by owners, lessees, tenants and occupiers and objections made by other people. Only
if an objection is raised by an owner, lessee, tenant, or occupier and it is neither with-
drawn nor disregarded, will the Secretary of State have to apply a participationmech-
anism.205 The Secretary of Statemay require the owner, lessees, tenants, and occupiers
to state the reasons for their objections.206 Furthermore, the Secretary of State can give
those persons and the acquiring authority the opportunity to make written represen-
tations.207 If any of those persons does not consent in that procedure, the Secretary of
Statewill either have to hear the owner, tenant, lessee, or occupier whomade an objec-
tion or cause a local public inquiry in which the Secretary of State has to give them the
opportunity to give evidence or produce documents.208 It is for the Secretary of State
to decide whether to involve other persons.209

If an owner, lessee, tenant, or occupier is to be heard, the Secretary of State will have to
hear the acquiring local authority at the same time.210 The local public inquiry is sub-
ject to the Compulsory Purchase (Inquiries Procedure) Rules 2007.211 The owners, les-
sees, tenants, and occupiers who have made objections and the acquiring authority
are entitled to appear at the inquiry, to give evidence, to call another participant to
give evidence and to cross-examine a participant giving evidence.212 It is on that occa-
sion that the competent authority explains to the persons appearing at the inquiry
why the decision was adopted.213

Depending upon how the law is put into practice, the hearing may be a consultation
mechanism, but may also feature characteristics of a two-way deliberation mecha-
nism. The fact that the acquiring authority has to be heard at the same time, however,
also allows for multi-way deliberation. The local public inquiry seems to oblige the

204. This mechanism is declared applicable by Section 226 (7) Town and Country Planning Act 1990.
205. Section 13A of the Acquisition of Land Act 1981, read in conjunction with Sections 13 (6) and 12 (2).
206. Section 13 (3) of the Acquisition of Land Act 1981, read in conjunction with Sections 13 (6) and 12 (2).
207. Section 13A (2) and (6) of the Acquisition of Land Act 1981.
208. Section 13A (2) and (3) of the Acquisition of LandAct 1981 and Section 250 (2) of the Local Government

Act 1972, read in conjunction with Section 5 (2) of the Acquisition of Land Act 1981.
209. Denyer-Green 2013, p. 26.
210. Section 13A (4) of the Acquisition of Land Act 1981.
211. Denyer-Green 2013, p. 26.
212. Rules 14 (1) and (2), 15 (1), and 16 (3), read in conjunction with Rules 5 and 7 of the Compulsory Pur-

chase (Inquiries Procedure) Rules 2007. This right is subject to the requirement that the owner, lessee,
tenant or occupier has either submitted an outline statement or a statement of case.

213. Denyer-Green 2013, p. 27.
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authority to introduce more deliberative elements, given the interaction between the
participants. To what extent the procedure will have deliberative elements, is subject
to the discretion of the inspector chairing the inquiry.214

The effectiveness of the participation is meant to be ensured by the obligation of the
authority to consider the objections and, if applicable, to consider the report on the
inquiry before confirming the compulsory purchase order.215 Furthermore, the per-
sons listed in Section 12 must be served a confirmation notice.216 The Acquisition
of Land Act 1981 does not explicitly provide for an obligation to give reasons. The
Compulsory Purchase (Inquiries Procedure) Rules 2007 that were adopted on the
basis of the Act, however, provide for such an obligation, but only after a local public
inquiry has been held.217 In English common law, there is no general duty to give rea-
sons.218 However, if a highly regarded interest is at stake or if the outcome of the pro-
cedure is aberrant, the competent authority will have a duty to give reasons.219 As
fundamental rights such as property rights should be highly regarded interests, a
duty at common law to give reasons when a compulsory purchase order is confirmed.

9.7.3.5 Comparative Remarks
The standard participation mechanism in the examined legal order is the consultation
mechanism. Certain procedures, such as the English local public inquiry, can also feature
deliberative elements. Whether or not deliberations actually take place, however, always
seems to depend upon how the procedure is implemented in practice by the state author-
ity. Moreover, it is also essential that the participants are able and willing to deliberate
and that the authority seeks to overcome other obstacles to fruitful deliberations.

. DEMOCRATIC LEGIT IMACY AND THE GERMAN BINDING

LAND-USE PLAN

Subject to § 87 (1) and (2) BauGB, § 85 (1) lit. 1 BauGB stipulates that land can be expro-
priated in order to implement a binding land-use plan adopted by the municipal
council. Therefore, the democratic legitimacy of the public purpose significantly
depends upon the democratic legitimacy of the binding land-use plan. Again, the

214. Rule 16 (1) of the Compulsory Purchase (Inquiries Procedure) Rules 2007.
215. Section 13A (5) of the Acquisition of Land Act 1981.
216. Section 15 (1) of the Acquisition of Land Act 1981.
217. See Rule 19 (1) of the Compulsory Purchase (Inquiries Procedure) Rules 2007. Section 13B (7) of the

Acquisition of Land Act 1981 allows for the adoption of Regulations on the giving of reasons for
the decision of the Secretary of State in cases where written representations were made.

218. M. Elliott, ‘Has the Common Law Duty to Give Reasons Come of Age Yet’, Public Law 2011,
pp. 56-74, p. 57.

219. Elliott 2011, p. 57 et seq.
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position of the municipal council in the state system and the participation mechanism
that is employed have to be examined to determine the democratic legitimacy of the
binding land-use plan. Besides, the contribution of the binding land-use plan to the
democratic legitimacy of the public purpose, of course, depends upon how specific
the binding land-use plan specifies the use of the land.220

“The binding land-use plan contains the legally binding designations for urban devel-
opment”, reads § 8 (1), 1st sentence. In particular, it may prescribe the type and degree
of building and land use.221 The planning authority lays down the designations on the
basis of a balancing of all interests involved.222

The democratic legitimacy of the binding land-use plan first depends upon the
authority competent to adopt it. The binding land-use plan is adopted at municipal
level as a municipal statute.223 Only the municipal council has the power to adopt
such statutes.224 The municipal council is directly elected by the people. The elections
generate input from the people and therefore strongly legitimize the decision of the
council to adopt the binding land-use plan.225 The binding-land use plan will also
have to be approved by a higher administrative authority if no preparatory land-
use plan in terms of § 5 BauGB has been adopted.226 In the expropriation procedure,
the higher administrative authority will scrutinize whether the binding land-use plan
complies with the Federal Building Code.227 However, it will not examine whether
the choices of the municipal council are expedient.228 The contribution of the decision
of the higher administrative authority on the democratic legitimacy of the public pur-
pose is small, as has been discussed above.229

A thorough participation mechanism precedes the adoption of the binding land-use
plan. The intention to draft and adopt a binding land-use plan has to be publicized.230

As early as possible, the public is informed about the goals of the planning, the alter-
native concepts and the likely effects.231 The public then has the opportunity to

220. See sub-section 9.5.2.1.
221. § 9 (1) lit. 1 BauGB.
222. § 1 (7) BauGB.
223. § 10 (1) BauGB.
224. See, for example, § 58 (1) lit. 5 of the Municipal Constitutional Law of Lower Saxony (Niedersächsisches

Kommunalverfassungsgesetz).
225. See sub-section 9.3.3 and section 9.6.
226. § 10 (2), 1st sentence BauGB, read in conjunction with § 8 (2), 2nd sentence, (3), 2nd sentence and (4).
227. §§ 10 (2), 2nd sentence, 6 (2) and (4) BauGB; J. Stock, Ernst-Zinkahn-BauGB, § 10, Nos. 63 et seq.
228. Stock, Ernst-Zinkahn-BauGB, § 10, No. 63.
229. See sub-section 9.6.2.
230. § 2 (1), 2nd sentence BauGB.
231. § 3 (1), 1st sentence BauGB.
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comment and discuss. The discussion is meant to be a dialogue among citizens and
between the citizens and themunicipality and thus entails multi-way deliberations.232

Subsequently, the municipality provides the public with a draft of the binding land-
use plan and a justification thereof, as well as with details on the goals, the purposes,
and the effects of the binding land-use plan.233 A notice and comment procedure fol-
lows. It has to be announced that the drafts are publicly accessible for one month.234

During this period, the public can comment on the drafts. The municipality will then
have to consider the comments and suggestions, and will subsequently notify of the
result of this examination the personswho have commented.235 Every time the draft is
altered, the notice and comment procedure has to be repeated.236 This procedure is a
repetitive consultation procedure because the public can submit to the planning
authority their preferences and the reasons for them. It is, however, not aimed at a
dialogue among the people and between the people and the authority.

The binding land-use plan thus derives its democratic legitimacy from the people’s
input and the output. The input provides a solid democratic foundation that consists
of the decision of a directly elected body and thorough consultative and deliberative
participationmechanisms. This enormous and direct popular input also shapes the out-
put in that the plan is adapted to the preferences of the people. This democratic legit-
imacy, however, is limited by the fact that the authority shapes the draft proposal.237

The democratic legitimacy of the binding land-use plan, in turn, has implications for
the democratic legitimacy of the public purpose. If the land is expropriated in order to
implement the binding land-use plan after the expropriation authority has applied
§ 87 (1) BauGB, the conclusion would be that the binding land-use plan gives its dem-
ocratic legitimacy to the public purpose. Compared to an expropriation procedure in
which an appointed authority determines the public purpose after a simple consulta-
tion procedure, the German binding land-use plan and the procedure leading to it
thus significantly enhance the democratic legitimacy of the public purpose.

. CONCLUS ION

Democratic legitimacy is a term to which different scholars accord varying defini-
tions. As diverse as the concepts of democratic legitimacy are also the paths that lead

232. Battis, Battis/Krautzberger/Löhr, BauGB, § 3, No. 9.
233. §§ 3 (2) and (2a) lit. 1 BauGB.
234. § 3 (2), 1st and 2nd sentence BauGB.
235. § 3 (2), 3rd sentence BauGB.
236. § 4a (3) BauGB.
237. See note 107.
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to the democratic legitimacy of the public purpose for which land is expropriated. In
order not to get lost on these paths, one should examine the applicable law, gather
information about its application in practice and take the following steps to assess
the democratic legitimacy of a specific public purpose:

1. The basis for expropriation: an Act of Parliament
– To what extent does the Act define the public purpose?
– Is the parliamentary procedure fair?
– Were the parliamentary elections fair? Are all groups effectively represented in

accordance with their share in the electorate?
– Do fair public discussions precede the parliamentary procedure? Do experts

participate in the discussions?

The Act of Parliament that forms the basis for expropriation may either specify nar-
rowly the public purpose or leave it to the competent administrative authorities to
determine the public purpose. Both approaches can be found in the examples exam-
ined in this contribution. These approaches have different implications for the dem-
ocratic legitimacy of the public purpose. The more specific the public purpose is laid
down, the more democratic legitimacy Parliament can give to the public purpose.

The other questions that cannot be answered in general give an indication as to the
quality of the parliamentary procedure and preceding public discussions. The higher
the quality is of the parliamentary procedure and the public discussions, the more
democratic legitimacy the Act of Parliament will give to the public purpose.

2. The expropriation authority
– Is the expropriation authority directly elected or appointed?
– If it is appointed, does a directly elected or appointed body appoint the expro-

priation authority?
– How is it accountable to the electorate?
– At which level of the state system is it situated? In practice, does this have an

impact on the moral integrity and responsiveness of the authority?

The position in the state system of the authority competent to expropriate and to deter-
mine the public purpose plays a role in the determination of the democratic legitimacy.
The examples in this contribution show that in some systems appointed authorities that
are only indirectly accountable to Parliament or the people are competent to expropri-
ate, whereas in other systems Parliament vested the power to expropriate in a directly
elected body. An authority that is directly elected and accountable to the people
enhances the democratic legitimacy of the public purpose more than an authority
appointed by a directly elected body, which, in turn, generates more democratic legit-
imacy than an authority that is appointed by an appointed body.
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3. The participation mechanism
– To whom does the expropriation authority provide information?
– Does the expropriation authority provide so much information as to enable cit-

izens to make a meaningful contribution?
– Does the expropriation authority have to take the initiative to provide

information?
– Who has access to the expropriation procedure?
– What is the form of participation?
– If a popular vote is held, is the draft decision the result of fair public

deliberations?
– Are all groups effectively represented?
– If deliberations take place, does the expropriation authority ensure the fairness

of deliberations? In particular: does it prevent certain groups from dominating
the deliberations?

– Does the expropriation authority have to give reasons for its decision?

The participation mechanisms give the people the opportunity to influence the deter-
mination of the public purpose. The approaches to transparency and the access to the
procedure in the examined jurisdictions differ significantly. In theory, the implica-
tions of these differences are clear. A pro-active provision of information to everyone
lays a better foundation for democratic legitimacy than the provision of information
upon request to a certain group of persons. Also, the more people have access to the
expropriation procedure, the more democratic legitimacy the procedure will gener-
ate. In practice, however, the lack of resources of the competent authority or the fail-
ure to ensure the equal, fair, and effective involvement of all people concerned by the
decision may pose considerable obstacles to an increase in democratic legitimacy.

The employed forms of participation are to a large extent similar in the examined juris-
dictions. All of them entail more than the pure provision of information by the people,
but do not let the people decide upon the public purpose themselves. Rather, the juris-
dictions employ consultation procedures with a varying number of deliberative
elements that are often subject to the discretion of the competent authority. The partic-
ipations mechanisms are mostly supplemented by an obligation to give reasons, which
helps to ensure that the expropriation authority takes due account of the interests of
participants. These participation mechanisms enhance the democratic legitimacy of
the public purpose. Again, in theory, other mechanismswould enhance the democratic
legitimacy even more. In practice, these mechanisms, however, might pose the above-
mentioned problems, which may even reduce the democratic legitimacy.

This contribution focuses on the normative side of democratic legitimacy. The ques-
tion whether the criteria that have been established here also indicate whether or not
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the people will actually accept the public purpose, falls outside the scope of this con-
tribution. Moreover, descriptive democratic legitimacy is a lot more challenging than
its normative counterpart because exploring this concept requires empirical fieldwork
instead of a legal-philosophical discourse.

The example of Stuttgart’s central station shows that the participatory elements that
the Legislature has found to be sufficiently democratic do not necessarily meet the
expectations of the people. Although such unrest as we have seen in Stuttgart is
unlikely to occur in normal expropriation cases, the conclusion would be that norma-
tive democratic standards can prove to be insufficient to create real acceptance. How-
ever, this inherent imperfection of normative standards does not mean that
democratic legitimacy is a useless concept in practice. In the legal sphere it may serve
as a remedy for the negative effects of the deference to legislative decision-making
practiced by the courts with regard to the public purpose requirement.When it comes
to the actual acceptance of the public purpose, normative democratic standards are
also relevant. As the example of Stuttgart’s central station shows, the people regard
democratic standards as vital to their decision whether or not to accept state action.
But how can the authority determine what the people consider sufficiently demo-
cratic? They have to resort to trial-and-error. Yet, it may be advisable to deliberate
with the people about the participation mechanism first and, only afterwards, about
the public purpose for expropriation.
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 THE ‘LAND ASSEMBLY DISTRICTS’ SOLUTION TO

THIRD-PARTY TRANSFERS

Michael Heller & Rick Hills*

. INTRODUCTION

The time has come to stop debating whether expropriations for ‘third-party transfers’
meet a public purpose or public interest test. That’s asking the wrong question, and it
has led debate into a conceptual and doctrinal dead end. Expropriations to assemble
land for economic development are both attractive and appalling. From an efficiency
standpoint, states need to use expropriation to eliminate overly fragmented land. But
such land assembly often works a distributive injustice on the vulnerable communi-
ties that are bulldozed.

Here’s the right question: canwe get the efficiencies of land assemblywithout unfairly
enriching third-party transferees and burdening the condemned communities? Yes.
But courts offer no help. And the academic literature is a muddle. In this essay, we
show how it is possible to assemble land without harming the poor and powerless.
To achieve these ends, we propose an experiment for legislatures to venture – the
solution of Land Assembly Districts or ‘LADs’. The function of LADs is to unify prop-
erty interests without expropriating property owners. LADs can solve the dilemma of
expropriation and, more generally, show how careful redesign of property rights may
enhance both welfare and fairness.

Until now, everyone has assumed that solutions to land assembly must be based
either on private contracting or public intervention. With private voluntary contrac-
ting, holdouts lead to under-assembly.1 Developers may attempt to assemble land
secretly, but negotiations frequently collapse when owners discover that each is a
monopoly supplier as to the undivided land. On the other hand, expropriation, which

* Lawrence A. Wien Professor of Real Estate Law, Columbia Law School, and William T. Comfort, III Pro-
fessor of Law,NewYorkUniversity School of Law, respectively. This essay is abridged and slightly adapted
from Michael Heller & Rick Hills, ‘Land Assembly Districts’, 121 Harvard Law Review, 2008, pp. 1467.
1. See Lee Anne Fennell, ‘Common Interest Tragedies’, 98Nw. U. L. Rev., 2004, pp. 907, 926-929 (describing

problem of ‘underuse’ of land posed by fragmentation and holdouts).



is the public intervention route, leads to capricious redistributions.2 Because land-
owners are entitled only to the ‘fair market value’ of their land (or some arbitrary
amount above that), but not to any of their subjective surplus, nor to any of the assem-
bly value, landowners bitterly fight condemnation. They fight evenwhere the value of
land assembly to the public exceeds its costs to the condemnees. Failure to pay land-
owners the true value of land assembly can cause (1) the government to ignore those
costs – leading to inefficient over-assembly, or (2) the private landowner to fight land
assembly too vociferously – leading to wasteful under-assembly.

Across the globe today, urban land is often broken up into unusably small parcels. Land
sits idle in a tragedy of the anticommons – thewasteful underuse caused by too abundant
entitlement holders.3 The challenge is to solve this tragedy without creating another
tragic outcome, expropriating the homes and businesses of the prior entitlement holders
who are often poor and vulnerable. This type of dilemma, where there is no good mech-
anism to bridge the divergence between the individual scale of ownership and the social
optimum, is just where property law innovation can prove most useful.

Enter the ‘LAD’. The economic and moral intuition underlying the LAD is simple:
persons who hold a legal interest in a neighborhood’s land should collectively decide
whether the land ought to be assembled into a larger parcel. Our legal theory solution
is equally simple: property law can retrofit a community with a condominium-like
structure tailored to solve the problem of land assembly. To allow people to overcome
collective action barriers that might otherwise prevent them from selling their neigh-
borhood, the LAD places them in a special district with the power, by amajority vote,
to approve or disapprove the sale of the neighborhood to a developer or municipality
seeking to consolidate the land into a single parcel. Unlike voluntary transactions
between individual owners and a private land assembler, the LAD’s decision avoids
holdout problems by requiring the landowners to make their decision through some
sort of collective voting procedure. Unlike expropriation, the residents controlling the
LAD would have a veto over whether or not to proceed with land assembly: if the
municipality or developer does not offer a price satisfactory to the LAD’s constituents,
then the assembly of land would not go forward.

LADs create a mechanism by which neighbors can bargain effectively for a share of
the neighborhood’s ‘assembly value’ – its value after the fragmented interests are

2. See ThomasW.Merrill, ‘The Economics of Public Use’, 72 Cornell L. Rev., 1986, pp. 61, 86 (describing this
effect of expropriation).

3. See generallyMichael Heller, The Gridlock Economy: How too much Ownership Wrecks Markets, Stops Inno-
vation and Costs Lives, Basic Books, New York, 2008, 107-142; Michael Heller, ‘The Tragedy of the Anti-
commons: Property in Transition from Marx to Markets’, 111 Harv. L. Rev., 1998, p. 621 (introducing
anticommons theory).
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united into a single parcel – and not merely the value of each lot before land assembly.
By giving them a chance to get a share of the land’s assembly value, LADs help enlist
the neighbors to be supporters of land assembly whenever such an assembly really
will have a higher value than the neighborhood that it will replace. Moreover, it is
not difficult to design LADs in such a way that individual owners within a LAD have
the right to opt-out and receive the full, existing measure of legal protection (that is,
condemnation based on fair market value) if they are dissatisfied with the bargain
struck by the LAD. Thus, LADs can be designed so each individual is at least as well
off as under current law, and most are substantially better off, a pareto-improvement
that dominates over existing methods for ‘economic development’ land assembly.

Given these benefits of LADs, is there any reason to use traditional expropriation at
all? We argue that LADs make expropriation unnecessary when the problem is sim-
ply the assembly of fragmented land. For instance, if the state has authorized the cre-
ation of LADs, then expropriation for the economic redevelopment by third-party
transferees of ‘blighted’ neighborhoods ought to be forbidden, for the only function
of such expropriation is assembly of over-fragmented land. By contrast, expropriation
still has a role to playwhere the problem is acquiring unique sites for traditionally pub-
lic infrastructure – say, the only feasible site for a highway or airport. In these cases,
LADs provide no solution to the problems of bilateral monopoly that would arise if
monopolistic landowners were to negotiate with monopsonistic government.

Our solution understands the assembly value of land as a common-pool resource.
Any landowner can obstruct creation of the resource.We argue that, as a general mat-
ter, the best solution to a breakdown in collective action is not expertise but restora-
tion of the affected parties’ capacity to govern their resource. Thus, we reject the
traditional solution to such a tragedy of the anticommons, that is, a call for the Levi-
athan: disinterested experts employed by a larger scale government who figure out
what the parties would have done were they capable of contracting or self-govern-
ment. Indeed, the dominant proposals in the legal literature for reforming expropri-
ation have followed this script, relying on the promise of legal or economic expertise.
For instance, legal scholars occasionally call for measures of ‘just compensation’ that
would approximate the landowners’ subjective valuation.4 Likewise, there is period-
ically a call in the United States to revive the Constitutional requirement that condem-
nations serve a ‘public use’.5 Both of these solutions overestimate the power of
expertise and underestimate the potential of self-government.

4. See e.g. Richard Posner, Economic Analysis of the Law, 7th edn, Wolters Kluwer Law & Business, New
York, 2007.

5. See Richard Epstein, Takings: Private Property and the Power of Expropriation, Harvard University Press,
Cambridge, 1985, 161-81.
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The owner’s subjective valuation of their own land is by definition best known (and
therefore best revealed or concealed) by the landowners themselves. Likewise, the
‘public use’ solution improbably assumes that judges are better at calculating the pub-
lic benefits of land assembly than developers and politicians, groups whose peculiar
expertise is discerning and catering to the desires of consumers and voters. The LAD
is an institution through which the interested parties themselves, landowners and land
assemblers, can determine whether the game of land assembly is worth the candle.
LADs illustrate the principle that self-government, not expert government, is the best
way to control a limited-access commons – in this instance, to manage the struggle for
the assembly value of fragmented land.

Section 10.2 frames the problem; section 10.3 proposes our LAD solution; section 10.4
shows how LADs advance property values and democratic norms; and section 10.5
notes some global parallels. We showwhy it’s not so radical after all to think that peo-
ple can solve problems of land assembly for themselves if we give them the right legal
tools.

. THE LANDSCAPE BEFORE LADS

This section explores the theoretical arguments for why existing methods of land
assembly are both unfair and inefficient – and why existing laws offer no easy solu-
tions, either by paying above fair market compensation or by having judges deter-
mine whether public uses or purposes are met by a proposed expropriation.

10.2.1 The Defects of Private Land Assembly

Absent strategic behavior by landowners, the ideal method of land assembly would
be to require the assembler to secure the consent of the landowners whose land is
sought for a larger parcel. When a land assembly goes forward on this basis, one
can be reasonably confident that it is social welfare-enhancing because the landowner
would not sell unless the assembly surplus exceeded the owners’ valuation of their
properties – including peculiar values not reflected in market value, such as the land-
owner’s sentimental attachment to the land or special adaptations to the particular
site that produce producer or consumer surplus for the landowner (for instance, loca-
tion near long-time customers).

The familiar collective action problem arises, however, as soon as the landowners
realize that a purchaser is attempting to assemble a larger parcel by combining several
smaller lots. As soon as the land assembler has purchased a part of the planned larger
parcel, the assembler becomes locked into purchasing the rest of it to avoid wasting
the site-specific investment. Thus, existing owners become monopoly suppliers of
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their parcels.6 Knowing that the assembler requires each of their parcels, each owner
may seek to be the last to sell, and then to hold out for all of the extra value created by
the assembly. With several such holdouts, negotiations collapse, because the assem-
bler, of course, cannot pay the entire surplus to each owner.

Empirical confirmation of such holdout problems is plentiful and colorful.7 Tales are
legion of speculators who swoop in to purchase options on lots of land from less-
informed owners as soon as they get wind that the parcels lay in the boundaries of
an impending assembly. Even where developers successfully assemble land by using
dummy corporations and shill buyers, the transaction costs of the assembly are so
high that only a small fraction of the most valuable projects go forward. Knowing
ex ante that upfront costs will be high and impasse is likely, potential assemblers seek
extraordinary returns ormake alternate investments. Onmany city blocks, competing
developers and holdouts may play a waiting game that lasts for decades.8 Under this
regime, predictably, too little land is assembled. In short, uncoordinated individual
action results in holdouts that obstruct cost-justified sales or panic sales that hinder
retention of community.

10.2.2 The Defects of Expropriation

10.2.2.1 Under-Compensation
As an alternative, assemblers pressure local governments to condemn land on their
behalf. Expropriation avoids the holdout problem, but only at the expense of intro-
ducing other fairness and efficiency concerns. The difficulty with expropriation is
that it must substitute a court’s objective valuation for a value determined by the
parties’ bargaining. But the administrative costs of judicial valuation require courts
to choose crude measures of valuation – for instance, ‘fair market value’ (meaning
the courts estimate of the value that a willing buyer would pay awilling seller for the
particular parcel at its highest and best use on the open market).9 Such measures of
value necessarily fail to give landowners the same compensation that they would
have demanded in a fully voluntary transaction.10 In this purely descriptive sense,

6. See Lee Anne Fennell, ‘Taking Expropriation Apart’, 2004Mich. St. L. Rev., pp. 957, 971-972 (describing
power of individual landowners to hold out in ‘thinmarket’ situation); Merrill, supra note 2, at 75 & n. 48
(describing problem of landowners becoming monopoly suppliers and providing examples).

7. See e.g. Andrew Alpern & Seymour Durst, New York’s Architectural Holdouts, McGraw-Hill, New York,
1984 (cataloging of lengthy negotiations and costly modifications of buildings to accommodate land-
owners holding out for a piece of assembly surplus).

8. Id.
9. See United States v. 564.54 Acres of Land, 441 U.S. 506, 510-511 (1984).
10. See Christopher Serkin, ‘The Meaning of Value: Assessing Just Compensation for Regulatory Takings’,

99 Nw. U. L. Rev.,2005, pp. 677, 678 (“Fair market value excludes, for example, consequential damages
and compensation for any of the real but subjective harms suffered by the property owner”.).
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we can say that expropriation ‘under compensates’ landowners. (We explore in the
next sections whether this under-compensation should be regarded as a normative
problem.)

Consider two sources of under-compensation that are built into the concept of fair
market value. First, landowners frequently derive some sort of consumer or producer
surplus in their lots that is higher than the price the average seller would pay for the
parcel.11 Homeowners might build up sentimental attachments to property simply by
living in it. They develop ties to neighbors through connections at local churches,
favorite coffee shops, bars, clubs, or other familiar local watering holes – what some
have called ‘social capital’.12 Fair market value does not include any compensation for
such lost social capital, goodwill, or lost subjective value.13 One way to understand
what it means when a landowner says property is ‘not for sale’, is that the owner’s
subjective value in the land is higher than the fair market value.

Second, fair market value does not include any of the enhancement of value resulting
from the land assembly itself.14 This assembly surplus can be considerable: a quarter-
acre parcel in a rundown residential neighborhood might be worth a small fraction of
a quarter-acre parking lot next to a glittering new festival mall.

10.2.2.2 Unfairness
Is such ‘under-compensation’ unfair?We believe that no general answer is possible to
this question of distributive justice: as we explain below, the answer will depend on
the contingent facts of each condemnation. But the very contingency of the question
indicates something deeply wrong with our current system of expropriation. Expro-
priation invariably relies on ‘one-size-fits-all’ formulae – for instance, ‘fair market
value’ – to reduce administrative costs.15 This emphasis on simple formulae is the

11. See Kimball Laundry Co. v. United States, 338 U.S. 1, 5 (1949) (“[L]oss to the owner of nontransferable
values deriving from his unique need for property or idiosyncratic attachment to it, like loss due to
an exercise of the police power is properly treated as part of the burden of common citizenship”).

12. See generally Robert Putnam, Bowling Alone: The Collapse and Revival of American Community, Simon &
Schuster Paperbacks, New York, 2000.

13. See Coniston Corp. v. Vill. of Hoffman Estates, 844 F.2d 461, 464 (7th Cir. 1988) (“Many owners are ‘intra-
marginal,’meaning that because of relocation costs, sentimental attachments, or the special suitability of
the property for their particular… needs, they value their property at more than its market value (i.e. it
is ‘not for sale’)”). State statutes, however, sometimes go beyond what the Fifth Amendment requires,
providing compensation for lost business goodwill.

14. See United States v. Miller, 317 U.S. 369, 375 (1943) (“[Compensation] cannot be enhanced by any gain to
the taker… . [S]pecial value to the condemnor as distinguished from otherswhomay ormay not possess
the power to condemn, must be excluded as an element of market value”).

15. See United States v. 320.0 Acres of Land, 605 F.2d 762, 781 (5th Cir. 1979) (listing various ‘working rules’
and ‘practical standards’ courts apply in expropriation cases, regardless of idiosyncrasies of underlying
facts).
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inevitable result of expropriation’s procedures, which include no method for encour-
aging neighbors and land assemblers to bargain honestly, thereby revealing their true
preferences concerning land assembly.16 The result is an administratively cheap but
ethically crude system that ignores most of the context-specific concerns relevant to
the question of distributive justice.

Consider, first, whether landowners ought to receive any share of the increased value
resulting from the land assembly itself. Conventional wisdom suggests that landowners
do not deserve any share of such gains, because they do not create the assembly itself. But
it is an error to suppose that landowners make no contribution to the success of land
assembly beyond their land that is condemned. The speedwithwhich land is condemned
depends critically on the attitude of condemnees. By denying cooperative landowners
any share of the assembly gains, the system of expropriation provides no reward to land-
owners who actually help create those gains through cooperative behavior.

Quite apart from the possibility that landowners might deserve some share of the
assembly surplus, expropriation typically denies condemnees any compensation
for lost consumer or producer surplus above fair market value.17 A normal attribute
of ownership is the right to hold out for a sale price that will leave one in as good a
position as one was before the sale. Expropriation obviously strips the condemnee of
this perquisite. It is a notorious fact that landowners tend to value their own land
above the market value.18 To the extent that expropriation is supposed to achieve
this sort of corrective justice by placing condemnees in the position that they would
have occupied but for the condemnation, ‘fair market value’ is an unjust system of
compensation.

One might defend the use of ‘fair market value’ on the ground that it is simply too
costly to determine a landowners’ long-term, ‘genuine’ subjective valuation of their
land. But this argument assumes that the only procedures for determining subjective
valuation are the traditional expropriation methods. These procedures make heavy
use of expert testimony, but they have no mechanism (beyond the penalties of per-
jury) for encouraging neighbors to state honestly their valuation of their land. Expro-
priation procedures reject all efforts at neighborhood democratic deliberation in favor
of judge-managed expertise. The result, predictably, is that consideration of the

16. Statutes authorizing expropriation typically require the assembler to make a good-faith offer for the
voluntary purchase of the property sought to be condemned. See 6 Julius L. Sackman, Nichols on Expro-
priation § 24.13[1][a]. But the requirement is almost never judicially enforced to limit expropriation. Id.
This lack of judicial enforcement is hardly surprising given the evidentiary difficulty of proving lack of
good faith in an initial offer.

17. Miller, 317 U.S., at 375.
18. See Coniston Corp. v. Vill. of Hoffman Estates, 844 F.2d, at 464; Nicole Stelle Garnett, ‘The Neglected Polit-

ical Economy of Expropriation’, 105 Mich. L. Rev. 2006, pp. 101, 107-110.
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neighbors’ subjective valuation of their neighborhood might be prohibitively costly.
However, if different procedures could gauge subjective valuation more cheaply and
effectively, then there can be little doubt that such procedures would be more just,
measured by the goals of corrective justice already implicit in the system of just
compensation.

10.2.2.3 Efficiency
Quite apart from the question of fairness, there is the additional difficulty of whether
expropriation sends an accurate signal to government and private condemnees concer-
ning the relative value of preserving the status quo or assembling fragmented own-
ership patterns. Just compensation does not really indemnify landowners for the true
cost of expropriation. The result is that incentives to use or forego expropriation are
skewed. Government and private land assemblers have an incentive to over-use
expropriation when landowners are politically ineffective.

Politically effective landowners have reason to object excessively to expropriation,
possibly deterring its use evenwhen it is necessary. Themeasure of just compensation
offered by expropriation provides themwith no incentive to collaborate with govern-
ment in the project of land assembly. At the very best, they will receive fair market
value, which likely under-compensates many of them. It is frequently argued that
condemnees deserve no share of the assembly value because they are merely ‘passive
participants’ who do nothing to assist in the process of land assembly but involun-
tarily supply the factor of land.19 This argument, however, forgets that landowners
need not be passive: they can do a lot to hasten or delay the pace of a land assembly
through litigation, demonstrations, and sheer political muscle. By giving them no
incentive to promote a project, the ‘market value’ measure of just compensation
makes it likely that they will actively oppose it.

10.2.3 No Easy Fixes within Existing Law

Of course, theremight be easyways to solve the problems of expropriation thatwould
not require the creation of new institutions. It’s possible that changing compensation
practice or increasing judicial supervision of condemnations would solve the core
dilemmas of expropriation. But we doubt it.

10.2.3.1 Payments above FMV
Government might try to use voluntary payments of money above fair market value
to buy off bitter landowner opposition to expropriation. But this expedient assumes
what the case for expropriation denies – namely, that holdout problems and strategic

19. Id., at 86.
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behavior by landowners will not bog down negotiations for a voluntary solution.
Having only expropriation and voluntary transactions with which to gauge land-
owners’ valuation of their neighborhood, government has no institution by which
to get an accurate appraisal of what an unassembled neighborhood – the status quo –

is really worth.

One might also try to solve the problems of distributive and corrective justice by uni-
formly increasing the measure of compensation from ‘fair market value’ to some hig-
her amount, which would presumably reflect the margin by which landowners value
their own land above market value.20 We will assume (unrealistically) that land-
owners would reliably reveal their subjective valuation of their homes and shops
through their responses on expertly designed surveys. Nevertheless, a problem with
such a uniform ‘kicker’ would remain: it would be uniform. It would ignore the dis-
tinction between vibrant neighborhoods fromwhich neighbors derive high subjective
value and neighborhoods composed of transients with little interest in preserving
their mutual social ties. These proposals replace arbitrary under-compensation in
some cases with arbitrary over-compensation in others.

The point of criticizing ‘fair-market-value-plus-some-percentage’ as measure of com-
pensation is not to improve the details of expropriation but rather to raise the possibility
of eliminating it altogether. If there were some other procedure for overcoming holdout
problems that was administratively cheap but also gave landowners their subjective
valuation of land – that is, their actual valuation of land – and gave them some share
of assembly value equal to that of their neighbors, then such a procedure would be
superior to expropriation. It would be fairer and more efficient. The central question
for those seeking sensible land assembly, therefore, iswhether such a device could exist.

10.2.3.2 Judicial Review
Much of the literature surrounding expropriation revolves around whether courts
should more aggressively control condemnations by barring such condemnations
that do not (in the judge’s opinion) serve a ‘public use’. In theory, it is well-settled
law in the United States that the Constitution’s Fifth and Fourteenth Amendments
do not permit the federal and state governments to condemn land unless the condem-
nation serves some ‘public use’.21 State constitutions (either aswritten or construed by
state courts) often contain similar requirements. In practice, the great majority of

20. See Abraham Bell & Gideon Parchomovsky, ‘Taking Compensation Private’, 59 Stan. L. Rev., 2007, pp.
871, 885-890 (describing flaws in just compensation ‘regime’ that deny landowners full compensation
when their land is taken).

21. See U.S. Const. amend. V (“[N]or shall private property be taken for public use, without just compen-
sation”); Fallbrook Irrigation Dist. v. Bradley, 164 U.S. 112, 158 (1896) (applying ‘public use’ requirement
under Fourteenth Amendment Due Process Clause).
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courts defer to the political decision makers’ assessment about whether some pro-
posed land assembly serves a ‘public use’.

Part of the reason for such deference is doctrinal incoherence: courts are not at all clear
about what exactly a ‘public use’ is. The idea seems to be that a ‘public use’ is a use
that predominantly benefits the public at large rather than the private party seeking
the land assembly. Such a requirement might imply that the proposed land assembly
be necessary to produce a public good in the economic sense of the term. Some state
courts have gone further to suggest that the proposed land use actually be owned by
the government.22 The broad principle underlying the ‘public use’ requirement, how-
ever, could be construed as a rule that the courts need to prevent private land assem-
blers fromusing expropriation forwhatMerrill calls ‘secondary rent-seeking’ – that is,
cheap acquisition of land through low-balling the condemnee. The implicit premise
behind calls for stricter enforcement of the public use requirement is that private land
assemblers have too much power relative to private landowners.

There are several legal difficulties with such calls for stronger judicial enforcement of
‘public use’ requirements. However, as a matter of sensible policy, the deeper objec-
tion to the debate over the ‘public use’ requirement is that it is simply beside the point.
Judicial deference to the political process may indeed be the right answer – but it is an
answer to the wrong question.

At best, a tough ‘public use’ requirement simply insures that government does not
condemn more land than necessary. But, as noted above, it could be the case that
we have too little land assembly. As several commentators have noted, government
rarely uses expropriation because potential condemnees often have lots of clout to
stop such efforts or make them extraordinarily costly.23 Expropriation gives none
of the participants – government officials, private land assemblers, or landowner-
condemnees – the right incentives to oppose or support expropriation with the cor-
rect level of intensity. As a result, expropriation might give private condemnees too
much incentive to oppose expropriation, with the result that we have too little land
assembly. Judicial policing of expropriation does nothing to solve this problem.

Aside from being irrelevant to the problem posed by expropriation, the arguments in
favor of a tougher ‘public use’ standard founder on excessive optimism about courts.
The implicit premise behind all such arguments is that ordinary politicians are

22. See County of Wayne, 684 N.W.2d, at 783 (describing cases in which ‘public use’ requirement is satisfied).
23. See e.g. Abraham Bell & Gideon Parchomovsky, ‘A Theory of Property’, 90 Cornell L. Rev., 2005, pp. 531,

605;Merrill, supra note 2, at 80 (“[C]asual observation suggests that when governments acquire interests
in land they prefer, if possible, to do so by market transactions. Government officials frequently com-
plain about the costs and delays of expropriation”).
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corrupted by private advocates of land assembly into condemning too much or at
least the wrong sort of land.24 But the advocates of heightened ‘public use’ require-
ments have yet to explain why judges and the litigation process are not also affected
by these pressures from allegedly omnipotent ‘special interests’. The litigation pro-
cess, after all, is biased in favor of the well-heeled and well-organized interests
who can contribute to state judges’ electoral campaigns and hire a good lawyer
and a stable of well-paid experts to ‘spin’ judicial opinions that use mushy ‘public
use’ tests to limit or allow expropriation.Whywill such judicial oversight control emi-
nent process when political oversight has failed?

The answer to the problems of expropriation, in short, cannot be simply better valu-
ation methods or smarter judges: all such solutions assume the existence of what we
palpably lack, namely, some expert methodology for sorting out when some pro-
posed land assembly is better (for the ‘public’, for the various parties to the transac-
tion, for the world) than the status quo of fragmented land. The premise behind
proposals for ‘heightened’ judicial scrutiny of expropriation is that somehow judges
can answer this question with impartial expertise. However, this premise is just as
unfounded as the analogous premise of advocates for better valuation methods.

The contrary premise of this Article is that expertise is no substitute for self-gover-
nance. We need institutions that will encourage the parties themselves – condemnees
and condemnors – to reveal howmuch they value the rival uses of fragmented neigh-
borhoods or assembled land. LADs may be just such an institution.

. AN OUTLINE OF LADS

LADs are essentially a form of special district with the power of expropriation over all
of the land located within the district’s jurisdiction. The essential purpose of this dis-
trict is to allow the LAD’s residents to overcome collective action problems arising
from fragmentation of ownership. The LAD accomplishes this task by giving these
stakeholders the collective power to force each member of the LAD to accept a land
assembler’s proposal to buy the neighborhood.

This general proposal opens up many tough questions about the details of LAD
design. There are critical decisions to make regarding how to balance the goals
implicit in the concept of private property and land assembly of individual dominion

24. See Kelo, 545 U.S., at 504-505 (O’Connor, J., dissenting) (arguing that without stronger ‘public use’ stan-
dard, no home or personal property, “however productive or valuable to its owner,” is secure from “pri-
vate interests…with disproportionate influence and power in the political process”) (quoting Poletown
Neighborhood Council v. City of Detroit, 304 N.W.2d, 455, 464 (1984) (Fitzgerald, J., dissenting)).
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and democratic self-government. We address these details in the Harvard Law Review
article from which this Essay is adapted. For now, it is important to avoid getting lost
in a tangle of rules. Here’s a brief overview of the key points:

10.3.1 Formation Rules

The rules for LAD formation can be divided into four categories: there would be rules
about (1) who would be permitted to propose a LAD; (2) which government agency
would initially approve the LAD; (3) how LAD proposals would be publicized and
negotiated with the neighbors affected; and (4) how LADs would be approved
through some sort of vote of the neighbors. This section provides only a skeletal over-
view of these issues.

10.3.1.1 Who Initiates the LAD?
A LAD promoter, whether resident or outside assembler, would propose a LAD to
city planners, including its boundaries and proposed uses. The LAD promoter could
be anyone, whether a full-time developer or neighborhood activist, who spies an
opportunity in developing under-utilized but over-fragmented urban real estate.
The opportunity need not bemotivated by profit: the promoter could be a non-profit
organization trying to revitalize an economically stagnant block. Sometimes a
developer will have assembled part of a block and have a project planned, either
to build directly or to sell to another builder. An enterprising developer may, how-
ever, only have an option on some of the land to be assembled. Other times, an entre-
preneurial resident or neighborhood organization may choose to organize a
particularly suitable neighborhood district in the path of development. By market-
ing itself to developers as assembly-ready, such neighborhoods would be well pla-
ced to capture assembly gains. Placing the LAD within the planning process gives
the municipality a substantial voice in the process and serves to promote transpar-
ency in the process.

10.3.1.2 Who Oversees LAD Formation?
Because somuch of the value from assembly comes from the rezoning that developers
of larger parcels are often able to negotiate, and from the additional scale possible
with the development, the planning commission or its equivalent local body will
be a necessary first stop in the process. The steps for approving the LAD election
are substantially parallel to those involved in existing redevelopment and condemna-
tion procedures. Enabling legislation would require municipal planners to designate
areas where LADs could be attempted, to specify minimum and maximum areas for
LADS, and acceptable purposes. In particular, the planning commission would have
to certify that a LAD is necessary to overcome some problem of excess fragmentation
of land. Such certification would generally be easy to determine from a title search
showing divided title. Indeed, the inquiry would be self-policing, because few
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developers would gratuitously assume the administrative costs of creating a LAD
when voluntary transactions would do the trick of assembling the parcel.

One might ask why a government would have any incentive to prefer LADs over
expropriation. The self-interested local government, after all, might be keen to retain
for itself as much of the assembly surplus as possible. However, one should not exag-
gerate the likely hostility of local governments to LADs, because the latter provide
politicians with some significant benefits. In particular, they redirect hostility about
expropriation away from the politicians themselves, allowing land assembly without
political fallout. This is no small benefit in a political climate in which expropriation is
increasingly embattled.

10.3.1.3 Negotiations to Final Vote
To educate the neighbors about the potential benefits and costs of a LAD, the govern-
ment would hold a series of hearings where the private land assembler could make the
case for land assembly to the neighbors. (Again, the planning commissionwould be the
natural venue.) At these hearings, one would expect the developer to pitch the LAD by
suggesting how much the proposed land assembly would increase the values of the
neighbors’ property and howmuch the typical resident could be expected to reap from
the sale. At this early stage, however, the numbers would have to be non-binding, for
neither the city nor the developer would have accurate information concerning valua-
tion of individual lots or even certainty that the local zoning codewould be amended to
allow the project. Opposed to the developerwould presumably be neighborhood activ-
ists – including persons not residing within the LAD areas who would likely object to
the increased congestion costs resulting from the proposed project.

10.3.1.4 The Vote
The catalyzing expression of intra-neighborhood democracy would be the vote by the
residents of the proposed LADs. Assuming the local government allowed the vote to
go forward, the creation of the LAD would then have to be approved by the LADs’
residents. Because the LAD process would replace expropriation entirely in those
cases where only fragmented ownership prevented land assembly, this means that
the neighbours residing in the LAD would have an absolute collective veto on all economic
redevelopment requiring coercive land assembly. If the neighbors refused to approve a
LAD, then all possibility of assembly by any means other than voluntary private
assembly would be at an end.

10.3.2 Jurisdictional Rules

Once a LAD has been formed, three questions arise concerning the LAD’s jurisdiction.
First, there is the question of whether and towhat extent LADs can preclude all expro-
priation. Second, there is the question of how LADs negotiate for the sale of their

10 The ‘Land Assembly Districts’ Solution to Third-Party Transfers



neighborhood to a developer, a sale requiring a second vote by the LAD’s constituents
or their representatives. Third, what happens to dissenting owners.

10.3.2.1 Blight v. Uniqueness
We urge that LADs should be the exclusive procedure for land assembly only where
assembly is blocked by excessive fragmentation. As a practical matter, this mean that
LADs will replace expropriation when the purpose of land assembly is redevelop-
ment of ‘blighted’ neighborhoods, consolidation of prematurely subdivided land in
the suburbs, or the reconstruction of obsolete infrastructure in aging neighborhoods.
In these and like cases, there is no argument that the land in question is somehow
uniquely suited for some public function beneficial to the community beyond the
neighborhood. Instead, the problem is that some usually drab, nondescript parcel
of land suffers from problems of internal governance: even if the residents wanted
to sell their neighborhood, they could not do so easily because of the holdout prob-
lems created by fragmentation.25 LADs solve the problem of neighborhood fragmen-
tation, eliminating the rationale for using expropriation to overcome the collective
action problem of getting unanimous consent from all of the neighbors.

In a wide range of cases, therefore, LADs can solve the ‘public use’ problem. Expro-
priation can be reserved for projects that meet the traditional ‘public use’ understand-
ings, such as roads and railways. LADs would be available instead for the sorts of
projects most likely to be denounced as ‘not public’. LADsmake expropriation unnec-
essary when the only purpose of expropriation is consolidation of fragmented land.

10.3.2.2 Auctioning Off the Neighborhood
Once a LAD is approved by its constituents, what can it do? The answer, in short, is
that it can sell the neighborhood. The LAD would have the power to accept or reject
proposals by developers to assemble the land for some new land-use – a festival mall,
auto factory, casino, or simply a nicer version of what it already is, a mixed residential-
commercial district. At this stage of the LADprocess, onewould expect the land assem-
bler to pony up specific figures on the total purchase price for the neighborhood and
each LAD constituents’ share of that price. The shares would be rooted in the constit-
uents’ share of voting power: in effect, the land assembler would propose some lump
sum, which would then be divided among the neighbors based on their proportional
real estate holdings within the LAD’s area.

Not all LADs will succeed. Some will stall at early stages. Others will not receive the
required votingmajority.What happens then? LADsmust incorporate procedures for
their dissolution if deadlines for the various steps are not met or if the vote fails.

25. See Heller, Tragedy, supra note 3, at pp. 639, 673-674 (describing this problem).
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Otherwise, the neighborhood could be frozen in a non-development limbo, like
neighborhoods are today that have been designated as blighted but have not yet been
condemned.Wewould leave the timelines and details on dissolution to be decided by
each jurisdiction in its LAD enabling statute. After a LAD dissolves, new LAD pro-
posals would have to start from scratch, with new boundary drawing and new
authorizations.

10.3.2.3 Dissenting Owners
The final aspect of LADs is the right of any individual landowner to opt out of the
proposal even if that proposal is approved by a majority of LAD votes. In such a case,
the dissenting landowner would have the right to insist that his or her parcel be pur-
chased through ordinary expropriation procedures. Such a landowner would receive
‘fair market value’ rather than the sum proposed by the land assembler. Opting out,
however, does not give landowners a new route to delay or derail the LAD’s decision
to sell. Condemnation statutes in many states already allow redevelopment projects
to begin even before the validity of the condemnation has been adjudicated or com-
pensation awarded.

. HOW LADS PROTECT PROPERTY AND DEMOCRACY VALUES

Many landowners around the world would approach LADs with a deep skepticism
grounded in an aversion to coerced sale of their homes. Expropriation, even for
uncontroversially ‘public’ uses, such as highways, still raises objections because of
the coerced nature of the transfer, and the often-unseemly political infighting over just
whose neighborhood gets bulldozed.26 At the same time, the existence of expropria-
tion attests to a rival intuition – that democratically approved plans to change land-
use patterns within a community should not be held hostage to the stubbornness or
greed of private property owners. In short, we have rival intuitions about the role of
property and democracy in our republic. The test for our LAD proposal is whether it
does a better job of reconciling these values than the existing institutions of expropri-
ation and voluntary purchase. In this section, we argue that the proposal outlined
above is likely to pass this test.

Implicit in the concept of private property is the belief that landowners have the right
to refuse any offer, even if the price exceeds their actual valuation of their land. Expro-
priation obviously qualifies this absolute dominion over land. As suggested in section
10.1, this limit on landowners’ powers can burden condemnees in ways that are both

26. See generally Donald J. Kochan, ‘“Public Use” and the Independent Judiciary: Condemnation in the
Interest Group Perspective’, 3 Tex. Rev. L. & Pol., 1998, p. 49 (describing expropriation in context of spe-
cial interest politics).
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inefficient and unfair. How do LADs restore some of the landowners’ traditional
prerogatives?

Most obviously, the LAD gives landowners a collective veto over whether or not to
assemble their land into a larger parcel. LADs, therefore, insure that the people most
affected by an assembly have the power to determine whether the assembly goes for-
ward. Especially if the rationale for the assembly is improvement of the land being
assembled – say, replacement of aging infrastructure or removal of ‘blighted’ struc-
tures – then the case is strong that the alleged beneficiaries of the assembly ought to
decide for themselves whether they want the proffered gift.

10.4.1 Neighborhood Control

In response to this claim, onemight object that neighborhood control is hardly the same
as individual control. The neighborhoodmight endorse a proposed land assembly that
an individual landowner within the neighborhood might reject. The landowner
whose subjective valuation of his or her parcel exceeded both the fair market value
and the LAD’s best offer would, therefore, be forced to sacrifice the difference between
his or her actual valuation of his or her parcel and the money provided by the LAD. In
effect, LADs substitute neighborhood control for municipal control. Is there any rea-
son to believe that neighborhood control protects landowners better? Yes. We do not
minimize the danger that neighborhood control could become a curse of majoritarian
tyranny to the very landowners that LADs are supposed to benefit. But LADs contain
safeguards that contain these dangers within reasonable limits.

LADs exist for a single narrow purpose – to consider whether to sell a neighborhood.
Given this narrow mission, many of the economic cleavages that might divide a
neighborhood into antagonistic factions in the context of zoning or service provision
can find no outlet within a LAD. LADs simplify the interests of their constituents by
addressing only one issue – the net price that those constituents receive from the sale
of their neighborhood. All differences of interest based on the constituents’ different
activities or investments, therefore, merge into a single question: Is the price offered
by the assembler sufficient to induce the constituents to sell?

10.4.2 Voting Rules

The critical factor for determining the relative power of landowners within a LAD
would be the LAD’s voting rules. LADs require neighbors to vote on two different
issues: the initial establishment of the LAD and the ratification of the LAD’s proposal
to sell the neighborhood to an assembler.How should voting rights be allocated concer-
ning these two decisions? Given that a LAD’s narrow agenda is focused exclusively on
maximizing the sale price of a neighborhood, it would seem odd to give residents
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power over LADs that was unrelated to their stake in that sale price. Therefore, one
might allocate voting power according to the property owner’s share of propertywithin
the district. This compromise on voting rights best reconciles the values of democratic
equality and private property implicit in a LAD. In order to succeed, LADs must not
become vehicles for the redistribution of wealth. Any such redistributive mission will
plague LADs with paralyzing clashes between heterogeneous interests.

To be sure, it is conceivable that owners with only transient interests in a neighbor-
hood will gang up on owners with deep connections to their parcel. But balanced
against this risk is the rival danger that city officials, elected by residents with no inter-
ests whatsoever in a neighborhood’s real estate, will authorize expropriation in utter
indifference to whether the residents’ valuation of their current use exceeds the value
of the proposed assembly. The track record of expropriation suggests that landowners
have more to fear from city hall than their own neighbors.

. LAND ADJUSTMENT AND LADS

The foregoing sketch is, well, sketchy. Because no jurisdiction has ever autho-
rized the creation of LADs, we have no data on how they are likely to perform.
Our speculation is that they could not do much worse than expropriation. But
this intuition rests on confidence in bargaining over centralized and expert plan-
ning. Of course, a priori reasoning is no substitute for actual experience. How-
ever, we think that the initial indicators are good enough for some political
entrepreneur to give LADs a try.

Absent an actual LAD track record, the best way to assess how LADs are likely to
perform is to assess the performance of closely analogous institutions. Here, we dis-
cuss land adjustment, an analogue with global reach. (OurHarvard Law Review article
explores a wider range of related solutions, including joint-stock corporations, busi-
ness improvement districts, oil unitization districts, and class actions). There is no a
priori reason to believe that LADs would systematically under-perform these veteran
mechanisms of collective decision-making.

The closest analogy to LADs, onewhich gives us substantial confidence in their poten-
tial, comes from the land pooling and readjustment procedures developed in Ger-
many in the late 19th century, and used today most often in Japan, Korea, Taiwan,
and Australia. About 30% of Japan’s urban land has been developed using this tech-
nique and over 70% of the city of Nagoya’s.

The essence of land readjustment is that the owners of the area to be ‘readjusted’ con-
solidate their land into a common pool, which is then re-divided into smaller lots to
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provide infrastructure – roads, sewers, parks, etc. – that will raise the value of the
property. The owners receive in return some share of the consolidated land, usually
but not necessarily in the form of a smaller but better serviced and therebymore valu-
able parcel. Alternatively, the owners could receive stock in development created
from the readjusted land. For instance, the reconstruction of war-torn Beirut during
the 1990s, after the Lebanese civil war, was financed in part by downtown property
owners’ contributions of 1,650 parcels of real property. In return, these landowners
received shares in Solidere, the development company re-building Beirut’s central
district. In Taiwan and Japan, the process of readjustment can be initiated by private
landowners, but only if large majorities of the landowners consent. In Germany, land
readjustment is initiated by the government without the consent of the affected
landowners.

Readjustment resembles LADs in one key respect: both give the existing landowners
some share of the gains from assembling land. This stake in assembly insures that the
landowners will have an incentive to promote rather than obstruct the assembly – a
key benefit, given the power of landowners to throw a wrench into the assembly
process.27

But readjustment differs from LADs in at least three important respects. First, read-
justment is not primarily a mechanism for giving landowners the power to bargain
over whether or not to sell their neighborhood. Instead, readjustment assumes that
the neighborhood ought to be readjusted and simply gives the landowners some
share of the assembly gains. In some jurisdictions such as Germany, for instance, land-
owners simply have no say in whether readjustment goes forward. In Japan, land-
owners can veto a readjustment, but there is no mechanism by which landowners
can bargain with an assembler over the purchase price. Thus, readjustment is not
really an allocative mechanism for determining whether land ought to be assembled.
Instead, readjustment is simply a distributive mechanism for giving landowners a
share of the assembly gains.

Second, readjustment does not permit the wholesale transformation of the neighbor-
hood. Instead, readjustment simply ‘readjusts’ the boundaries of the lots, requiring
each landowner to contribute a certain percentage of land in exchange for better infra-
structure. The landowner’s share of the total cost of the project may depend on the
nature of the ‘readjusted’ lot that he receives in return: owners who receive lots on
especiallywide streets or favorable cornersmight be called upon to contribute a larger

27. For proposals on how to bring land adjustment to America, see George W. Liebmann, ‘Land Readjust-
ment for America: A Proposal for a Statute’, 32 Urb. Lawyer, 2000, p. 1; Michael M. Shultz & Frank
Schnidman, ‘The Potential of Land Readjustment in the United States’, 22 Urb. Lawyer, 1990, p. 197.
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share to the cost of infrastructure.28 Thus, readjustment is not a useful mechanism for
transforming a residential neighborhood into a completely different use such as an
auto factory or festival mall.

Third, readjustment forces the neighbors to bear some of the risk of the assembly, by
giving those neighbors shares of the project rather than cash. The residents do not sell
their neighborhood; instead, they trade their individual lots for shares in a new,
improved neighborhood of uncertain value. Assuming that the neighbors are not
experienced real estate developers, they might be averse to bearing this sort of risk.
In any case, they might be incapable of determining whether their share in the final
project will be worth their contributions of land. Unlike a simple percentage of a total
purchase price, a share in a consolidated project is a lumpy asset, difficult for an ama-
teur to evaluate.

These three differences between LADs and readjustment are rooted in one critical fact
about the latter: Readjustment forces the neighbors to be long-term partners in land
assembly. Far from being a one-shot deal, readjustment creates a long-term commons
inwhich the existing landowners contribute the capital, bear the risk, and retain a pos-
sessory interest in land assembly. Absent a neighborhood composed entirely of real
estate experts, this cumbersome arrangement will frequently be impractical as a
method of financing urban redevelopment.

. CONCLUS ION

The law governing land assembly for economic development is a mess. People have
failed to come upwith good solutions either through private contracting, which leads
to hold-outs and under-assembly, or through public regulation, which leads to trans-
parently politicized, coercive, and confiscatory condemnation. Courts have not fared
better: current jurisprudence regarding ‘public use’ and ‘just compensation’ provides
too crude a tool to constrain legislatures and to generate either fair or efficient solu-
tions. In sum, current approaches to land assembly provokewidespread hostility, dis-
credit both courts and legislatures, and cost society a staggering amount in forgone
social value.

LADs are the solution, so long as one accepts our premise that those burdened by
condemnation should be able to share more directly in some of its benefits.
Closely-analogous property forms, such as land readjustment, provide templates

28. This method of dividing up contributions is used in South Korea, See Kim, Hwang & Doebele, ‘Land
Readjustment in South Korea’, inW.A. Doebele (Ed.), Land Readjustment: A Different Approach to Financ-
ing Urbanization, Lanham, MD, Lexington Books, 1982.
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for much of the LAD’s needed governance mechanisms, though theymust be tailored
to account for the specific values people bring to land assembly. By forcing owners to
reveal their reserve price, LADs promote efficient assemblies and deter inefficient
ones. And by letting neighbors bargain for assembly gains, LADs can mitigate the
unfairness surrounding condemnation. More generally, LADs illustrate how prop-
erty rights innovation can and should operate – by offering solutions to seemingly
intractable, collective action dilemmas.
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 FUNDAMENTAL PREMISES OF LAND

EXPROPRIATION IN POLAND

Magdalena Habdas*

. INTRODUCTION

The purpose of this paper is to examine the fundamental premises of expropriating
immovables in Poland. The admissibility of land expropriation in a democratic coun-
try is justified by the fact that land is a scarce resource and private ownership does not
always allow public needs to be protected or realized. Consequently, a legal instru-
ment which allows to acquire land from individuals against their will in order to
attain a public goal is a necessary element of the legal system. Although it is relatively
easy to explain the need to expropriate landwhen public purposes are to be achieved,
it ismuchmore difficult to devise a systemwhichwill adequately balance the interests
of the public and those of an individual.

Despite many differences, most legal systems allow expropriation only if a public
interest, public purpose, or public benefit is to be achieved and full, just, fair, equi-
table, or adequate compensation is awarded.1 Expropriation (also called compul-
sory purchase/acquisition or eminent domain) is also seen as an instrument of last
resort in the sense that it may be applied only if no other legal institutions may be
utilized to achieve the public purpose. These basic and general assumptions
behind expropriation are understood intuitively; however, their translation into
more detailed legal provisions and their practical application unveils a plethora
of issues that cause disputes and raise doubts when expropriation occurs in
practice.

* Associate Professor (Dr Hab., MSc – Sheffield Hallam University, MA), University of Silesia in Katowice,
Poland; Faculty of Law and Administration, Department of Civil and Private International Law, licensed
Polish property valuer, member of the working team of the Polish Commission for the Codification of Civil
Law (succession law), active participant in the CommonCore of European Private Lawproject (time-limited
interests in land and condominiums).
1. K. Viitanen, I. Kakulu, ‘Global Concerns in Compulsory Purchase and Compensation Processes’, Inter-

national Federation of Surveyors, Article of the Month – February 2009, <www.fig.net/pub/monthly_
articles/february_2009/february_2009_viitanen_kakulu.pdf> (accessed on 26 August 2013), p. 2.



In this light, it is necessary to examine art. 21 s. 2 of the Polish Constitution2 of 2 April
1997,3 where it is stipulated that expropriation is allowed only for public purposes and
with just compensation. There are, however, further constitutional provisions, which
need to be considered, as well as statutory instruments which shape the institution
of land expropriation. Their interpretation will require an analysis of views presented
in academic writings and judicial decisions, which give insight into theoretical and
practical problems that expropriation poses. Only when all the actors involved in
expropriation have a clear and common understanding of the notions of the public pur-
pose and just compensation is it possible to balance the public and the private interest.

. THE CONSTITUT IONAL NOTION OF EXPROPRIATION

11.2.1 Historical Overview

Before considering the current constitutional regulations on expropriation one should
consider a brief overviewof the development of regulations on expropriation in Poland.
When Poland regained its independence in 1919, after over 100 years of partitioning,4

the need to develop the country required, among other things, the improvement of the
road and the railroad system. This led to the enactment of a decree of 7 February 1919
on temporary provisions concerning the compulsory acquisition for the purpose of cre-
ating railroads and other roads of land transports, aswell aswaterways and all types of
public utility equipment.5 At that time Poland did not yet have a constitution and the
later enacted ‘Small Constitution’ of 20 February 19196 only regulated the structure of
the executive. Apart from expropriation, the mentioned decree also provided for com-
pulsory, temporary occupation (not exceeding 3 years) or the compulsory creation of
easements. All of these measures required a prior decision of the Head of State and
could only be effected for just and fair compensation. It is interesting to note, that expro-
priation included not only immovables, but also all materials necessary to erect the
mentioned roads or public utility equipment (art. 1 of the decree). The decree contained
provisions on the valuation of real estate, initial negotiations with the owner to effect a
contractual sale, and finally the expropriation procedure.

2. English, German, French, and Russian translations of the Polish Constitution are available on the fol-
lowing website: <www.sejm.gov.pl/prawo/konst/konst.htm>.

3. Journal of Statutes 1997, no. 78, item 483, as amended.
4. In 1772, Russia, Prussia, andAustria executed the First Partition of Poland,which lost 1/3 of its territory.

In 1793, Russia and Prussia effected the Second Partition of Poland leaving it with so little territory and
population, that the further existence of Poland as a state was at best uncertain. The third and final par-
tition of Polandwas concluded in 1795 by Russia, Prussia, and Austria. Poland ceased to exist as a polit-
ical entity for over 100 years, but regained its independence after World War I.

5. Polish Journal of Laws 1919, no. 14, item 162.
6. Polish Journal of Laws 1919, no. 19, item 226.
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The first contemporary Polish Constitution – the Constitution of the Second Polish
Republic from 17March 1921,7 declared in art. 99 that Poland acknowledged all types
of ownership (personal, collective, state) and guaranteed their protection. Limiting or
extinguishing ownership could only take place on the basis of an act of Parliament for
‘needs of higher utility’ and for compensation. Additionally, in art. 1 of the ordinance
on expropriation procedure of 24 September 1934,8 it was stated that expropriation is
admissible only for higher utility purposes and with compensation, when a legal pro-
vision admits such a possibility. The provisions contained a detailed regulation of
administrative proceedings leading to expropriation, including the possibility to con-
clude a contract of salewith the owner to be expropriated. Compensationwas to cover
the real loss (damnum emergens), however changes in real estate value caused by the
change of land use or works carried out as a result of expropriation were not taken
into account (art. 27 § 1 and 2 of the ordinance). The ordinance had the force of an
act of Parliament on the basis of special legislation which provided the President
of Poland with the capacity to issue such ordinances.

After World War II a new constitution of the People’s Republic of Poland was
enacted on 22 July 1952;9 however, it did not contain any express provisions con-
cerning expropriation. It should also be noted that the constitution distinguished
three types of property, namely: social property (vesting in the state, co-operatives
and other social institutions such as political parties and workers’ unions), indi-
vidual property (utilized by natural or juristic persons as a means of production,
like businesses, land, plant, and machinery) and personal property (private own-
ership of consumable goods, for example, cars and home appliances).10 Since
social property was favored, legislation was aimed at limiting the scope of private
property, especially by nationalization of numerous private enterprises and some
land during the 1940s. Social and personal property enjoyed special and full con-
stitutional protection,11 whereas private property was only protected by several
Parliamentary statutes.

In the communist era (1945-1989), there were several acts regulating expropriations,
most notably the 1958 Act on the rules and procedures of real estate expropriation,12

7. Polish Journal of Laws 1921, no. 44, item 267.
8. Polish Journal of Laws 1934, no. 86, item 776.
9. Journal of Statutes 1952, no. 33, item 232.
10. A. Stelmachowski, ‘Modelewłasności i ich uwarunkowania społeczno-ustrojowe’, inT. Dybowski (Ed.),

System prawa prywatnego. Prawo rzeczowe, vol. 3, Warszawa, C.H. Beck, 2003, pp. 80-82, 92-114; S. Grzy-
bowski, Prawo cywilne. Zarys prawa rzeczowegoWarsaw, PWN, 1989, pp. 12-27; Z.K. Nowakowski, Prawo
rzeczowe. Zarys wykładu, PWN, Kraków, 1980, pp. 22-61.

11. The Constitution of the People’s Republic of Poland of 22 July 1952, Chapter II – The socio-economic
system, art. 7-14.

12. Journal of Statutes 1958, no. 17, item 70.
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later replaced by the 1985 Act on land management and real estate expropriation.13

Both acts required expropriation to be carried out in order to realize a public purpose;
however, the former act, like the pre-war decree and ordinance mentioned above,
referred to the more or less general public purpose/utility requirement, whereas
the 1985 act introduced a list of purposes considered to be public. Both acts expressly
required just compensation to be paid for the expropriated immovables. Compensation
was based on value; however, it wasmostly calculated on the basis of the cost approach
to valuation, as opposed to the market approach which developed after the shift to a
market economy in 1989/1990.14 The 1985 Act was replaced by the Management of
Real Estate Act in 1997 (MRE),15 the latter regulation still in force today.

11.2.2 Expropriation in the Current Polish Constitution

The highest authority for the existence and protection of ownership is provided by art.
21 of the Constitution (PC), located in its first chapter, which concerns the principles of
Poland’s socio-economic system. According to that provision, the Republic of Poland
protects ownership and the right to inherit (s. 1); expropriation is allowed only for
public purposes and with just compensation (s. 2).

One should add that according to art. 20 PC a social market economy, based on the
freedom of economic activity, private ownership, and solidarity, dialogue, and coop-
eration between social partners, shall be the basis of the economic system of the
Republic of Poland. Although art. 20 PC does not directly refer to expropriation, it
does require the Polish economy to be based on private means of production and
not on public ones, like it was in the communist era. This does not eliminate the exis-
tence of public ownership, it does, however, exclude the possibility of building an
economy based predominantly on public ownership of means of production.16 This
consideration should be taken into account when interpreting the admissibility of
expropriations, which cannot achieve an economic result contrary to art. 20 PC.17

In other words, the Constitution prohibits introducing or applying legal instruments
such as nationalization, expropriation, and other types of takings if they could endan-
ger the social market economy.18

13. Journal of Statutes 1985, no. 22, item 99.
14. Cf. R. Źróbek, ‘Real estate expropriation in Poland during 1919-1990 with focus on compensation for

limitation of the right to real estate’, in S. Źróbek (Ed.), Some Aspects of Compulsory Purchase of Land
for Public Purposes, Olsztyn, Towarzystwo Naukowe Nieruchomości, 2010, pp. 11-17.

15. Journal of Statutes 2004, no. 261, item 2603, as amended.
16. See, the Polish Constitutional Tribunal judgment of 7 May 2001 (k 19/00), OTK 2001/4/82.
17. B. Banaszak, Prawo konstytucyjne, C.H. Beck, Warszawa, 2010, p. 253.
18. P. Sarnecki, ‘Ogólna charakterystyka państwowości w konstytucji RP’, in P. Sarnecki (Ed.), Prawo Kon-

stytucyjne RP, Warszawa, C.H. Beck, 2011, p. 85.
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11.2.2.1 The Object of Expropriation
It should be pointed out that in art. 21 s. 1 PC the legislator refers to ownership with-
out specifying its type (public, private) or its object. Consequently, the protection of
ownership concerns all types of ownership and all kinds of goods,19 whethermovable
or immovable, historical or not, tangible or intangible. Although in the mentioned
provision, the legislator employs the term ‘ownership’, the location of art. 21 within
the PC implies that for constitutional purposes, the term is understood not only in its
narrow, technical, law of real rights sense,20 but also as a wider notion that is closer to
the term ‘property’,21 particularly as defined in art. 1 of Protocol no. 1 to the European
Convention on Human Rights.22

It seems logical that the interpretation of art. 21 s. 1 PCmust influence the understand-
ing of art. 21 s. 2 PC, since both sections form one provision. Consequently, expropri-
ation refers not only to the right of ownership, but also to other proprietary rights.23

This interpretation was not initially accepted by the Constitutional Tribunal (CT). In a
judgment of 12 January 1999 (P 2/98),24 the CT stated that the constitutional notion of
ownership is not equivalent to and as wide as the notion of proprietary rights and art.
21 PC does not protect proprietary rights other than ownership. In later judgments,
the CT did notmaintain this line of interpretation and clearly stated that art. 21 s. 2 PC
pertains not only to the expropriation of ownership but also of other proprietary
rights (judgment of 28 January 2003, K 2/02, OTK ZU 2003/1A/4; judgment of 9
December 2008, K 61/07, OTK ZU 2008/10A/174).25 Unfortunately, the CT has

19. W. Skrzydło, Konstytucja Rzeczpospolitej Polskiej. Komentarz, Wolters Kluwer, Warszawa, 2009, p. 28.
20. Cf. S.Kalus,M.Habdas, ‘Thenotionof real estate and rightspertaining to it, in selected legal systems’, inL.Cooke

(Ed.), Modern Studies in Property Law, vol. III, Oxford, Portland, Oregon, Hart Publishing, 2005, pp. 252-256.
21. L. Garlicki, Polskie prawo konstytucyjne. Zarys wykładu, Liber,Warszawa, 2008, pp. 112-113; E. Skowrońska-

Bocian, Własnoś. Uwagi oglne in K. Pietrzykowski (Ed.), Kodeks cywilny. Tom I. Komentarz, Warszawa,
C.H. Beck, 2008, pp. 548-549; S. Jarosz-Żukowska, ‘Prawo do własności –własnoś jako prawo podmio-
towe’, in B. Banaszak, A. Preisner (Eds.), Prawa i wolności obywatelskie w konstytucji RP, Warszawa,
C.H. Beck, 2002, p. 258; A. Łabno-Jabłońska, K. Skotnicki, ‘Wprowadzenie do rozważań nad kon-
cepcj własności w europejskich konstytucjach ostatniej dekady XX’, in K. Skotnicki, K. Winiarski
(Eds.), Własnoś i jej ograniczenia w prawie polskim, Częstochowa, Akademia im. J. Długosza, 2004,
p. 21; Aldona Domańska, Anna Domańska, ‘Własnoś jako element społecznej gospodarki rynkowej’,
in K. Skotnicki, K. Winiarski (Eds.), Własnoś i jej ograniczenia w prawie polskim, Częstochowa, Aka-
demia im. J. Długosza, 2004, p. 35.

22. See, M. Carss-Frisk, The Right to Property. A Guide on the Implementation of Article 1 of Protocol No. 1 to the
European Convention on Human Rights, Council of Europe, Strasbourg, 2001, p. 6.

23. Garlicki 2008, p. 108.
24. OTK 1999/1/2.
25. A. Jamróz, ‘O wywłaszczeniu nieruchomości na gruncie Konstytucji RP kilka uwag’, in J. Bieluk et al.

(Eds.), Z zagadnień prawa rolnego, cywilnego i samorządu terytorialnego. Księga Jubileuszowa Profesora Sta-
nisława Prutisa, Białystok, Temida, 2012, p. 471; see also, CT judgment of 3 April 2008 K 6/05, OTK
2008/3A/41; CT judgment of 28 January 2003, K 2/02, OTK ZU 2003/1/A/4.
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not been consistent in thismatter and various, fairly recent judgments inwhich the CT
rejects the wide meaning of the term ownership may be found.26

It should, however, be noted that interpreting art. 21 PC as referring to proprietary
rights and not ownership exclusively is coherent with art. 1 Protocol 1 of the European
Convention on Human Rights and the line of judgment observed by the European
Court of Human Rights.27 Since Poland is a member of the Council of Europe and
has ratified both the ECHR and its first Protocol, the obligation to protect proprietary
rights and not merely the right of ownership must be observed within the Polish legal
system also through interpreting the provisions in force in accordance with the
ECHR.28 Expropriation must therefore be associated not only with the deprivation
of ownership, but also with the deprivation of all kinds of proprietary rights.29

One of the reasons behind the confusion in the interpretation of art. 21 PC is art. 64 PC,
which concerns ownership and regulates its possible limitations. According to that
provision everyone shall have the right to ownership, other property rights, and
the right of succession (s. 1); everyone, on an equal basis, shall receive legal protection
regarding ownership, other property rights and the right of succession (s. 2). The right
of ownership may only be limited by means of a statute and only to the extent that it
does not violate the essence of such right (s. 3). Additionally, in art. 31 s. 3 PC it is
stated that restrictions on the enjoyment of constitutional freedoms and rights may
only be imposed through anAct of Parliament (statute), if they are necessary in a dem-
ocratic state to ensure public safety or order, the protection of the environment, health
and public morals, or freedoms and rights of other persons. Such restrictions may not
constitute an infringement of the essence of a given right or freedom. Both provisions
are located in Chapter II of the PC, entitled: The Freedoms, Rights, and Obligations of
Persons and Citizens; however, art. 31 PC is located in the General Principles heading
of that chapter and art. 64 PC is located in the Economic, Social and Cultural Free-
doms, and Rights heading of that chapter. Initially, in the already-mentioned judg-
ment P 2/98, the CT concluded that since in art. 64 PC other property rights are
mentioned explicitly and in art. 21 PC they are not, the latter concerns ownership
exclusively and not other proprietary rights.

26. For an exemplary list of CT judgments accepting and rejecting thewidemeaning of the term ‘ownership’
see, K. Zaradkiewicz, Instytucjonalizacja wolności majątkowej. Koncepcja prawa podstawowego własności i jej
urzeczywistnienie w prawie prywatnym, Trybunał Konstytucyjny, Warszawa, 2013, p. 469, fn. 177.

27. G. Matusik, ‘Mienie i jego ochrona na gruncie orzecznictwa Europejskiego Trybunału Praw Człowieka
(cz. I)’, 11 Rejent, 2005, p. 164 et seq.; G. Matusik, ‘Mienie i jego ochrona na gruncie orzecznictwa Euro-
pejskiego Trybunału Praw Człowieka (cz. II)’, 12 Rejent, 2005, p. 176 et seq.

28. A. Łabno-Jabłońska, ‘Nowa konstytucyjna regulacja prawa własności w Polsce’, in A. Agopszowicz, T.
Kurowska,M. Pazdan (Eds.),Zagadnienia prawa cywilnego, samorzdowego i rolnego: pamięci ProfesoraWale-
riana Pańki, Katowice, Wydawnictwo Uniwersytetu Ślskiego, 1993, p. 40.

29. Zaradkiewicz 2013, p. 469.
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This interpretation must be seen as flawed not only for reasons already mentioned
above, but also because the location of both provisions within the PC suggests their
different roles and meanings. While art. 21 PCmust be given a very general and wide
meaning because it concerns the fundamental principles of the Polish socio-economic
system, art. 64 PC has a more narrow scope, as it concerns particular rights and free-
doms of persons and citizens. The function of art. 21 PC is to emphasize the obliga-
tions of the State, whereas the function of art. 64 PC (but also 31 PC) is to stress the
ability of persons and citizens to hold rights and to protect them from unconstitu-
tional limitations,30 e.g. through the constitutional complaint provided for in art.
79 PC.31 Consequently it is justified to treat art. 21 PC as lex generalis in relation to both
art. 31 PC and art. 64 PC, which in turn should be treated as lex specialis in relation to
art. 21 PC. For this reason, in its judgments, the CT often concludes that both art. 21 s.1
PC and art. 64 PChave been violatedwhich seems to be a logical consequence of the fact
that violating amore detailed provisionwill automatically violate amore general one.32

11.2.2.2 The Scope of Expropriation
The above considerations should solve the issue of whether expropriation as men-
tioned in art. 21 s. 2 PC concerns ownership exclusively or the entirety of proprietary
rights and allow one to conclude that expropriation concerns all types of proprietary
rights. It would therefore seem unnecessary to further deliberate on the relation of art.
21 PC to art. 31 s. 3 PC and 64 PC, since expropriation is mentioned only in art. 21 s. 2
PC. Unfortunately, the extremely concise nature of art. 21 s. 2 PC makes it impossible
to define the notion of expropriation only on the basis of that provision and without
reference to art. 31 s. 3 PC and 64 PC.

At this point, it is imperative to emphasize, that the PC does not in fact contain a def-
inition of what expropriation is33 and the understanding of this institution is often
influenced by statutes which contain regulations relating to particular types of expro-
priation.34 Although it has been ascertained above that expropriation may concern all
proprietary rights, it has not been determined in what way expropriation influences
those proprietary rights. The question that needs to be answered is whether the con-
stitutional notion of expropriation includes only the complete deprivation of a right or

30. Banaszak 2010, p. 255.
31. Art. 79 s. 1: “In accordancewith principles specified by statute, everyonewhose constitutional freedoms

or rights have been infringed shall have the right to appeal to the Constitutional Tribunal for its judg-
ment on the conformity to the Constitution of a statute or another normative act, upon which basis a
court or organ of public administration has made a final decision on his freedoms or rights or on his
obligations specified in the Constitution.”

32. A. Frankiewicz, ‘Konstytucyjna regulacja własności w Rzeczypospolitej Polskiej’, III Studia Erasmiana
Wratislaviensia, 2009, p. 187.

33. Jamrz 2012, p. 471.
34. K, Świderski, ‘Wywłaszczenie w świetle art. 21 ust.2 Konstytucji RP’, 4 Casus, 2006, p. 10.
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whether it also includes its limitation. This is where the need to examine the relation of
art. 21 s. 2 to art. 31 s. 3 and 64 s. 3 resurfaces, as only the latter provisions mention the
limitation of rights, but not their complete deprivation. It is unnecessary to question
the premise that expropriation most definitely includes the complete deprivation of a
proprietary right, since this has been the essence of expropriation in its historical evo-
lution.35 It is less clear if instances of limiting proprietary rights should also qualify as
expropriation in the light of PC provisions.

It is plausible to hold that the legislator has clearly differentiated the deprivation of a
right from its limitation, by providing in art. 31 s. 3 PC and 64 s. 3 PC that limitations
of proprietary rights are admissible if they do not violate the essence of those rights.36

Violating the essence of a right implies its deprivation, since a right that has no essence
or core is an empty right (nudum ius) and has not been merely limited but completely
destroyed, factually extinguished.37 Consequently, once limitations of rights are
severe enough to violate the essence of a right they may no longer be treated as mere
limitations but must be viewed as a deprivation of right.38 On the other hand, a com-
plete deprivation of a right always violates its essence and is therefore equivalent to
expropriation.39

The CT confirmed that expropriation is aimed at violating the essence of a right and
must be distinguished from limitations of rights which leave the essence of right
intact. In cases of complete deprivation of rights as well as limitations of rights which
violate their essence, art. 21 s.1 PC and art. 64 s. 3 PC do not apply, because such
events amount to expropriation and must be analyzed according to art. 21 s. 2
PC.40 Consequently, the scope of art. 21 s. 2 PC differs from art. 31 s. 3 PC and 64
s.3 PC, since the latter are only applied in situations where a right has been limited,
but its holder has not been completely deprived of a right. The deprivation of a right
includes limiting a right to a point where its essence has been violated.

According to the CT, the essence of a right is its core or nucleus, withoutwhich a given
right could not exist, whereas additional elements of a right may be modified or

35. M. Zimmerman, Wywłaszczenie. Studjum z dziedziny prawa publicznego, Towarzystwo Naukowe, Lww,
1933, pp. 85-97; T. Woś, Wywłaszczenia i zwrot wywłaszczonych nieruchomości, Lexis Nexis, Warszawa,
2011, pp. 22-24.

36. Jamróz 2012, p. 471.
37. Cf. S. Grzybowski, ‘Struktura i treś przepisw prawa cywilnego odsyłajcych do zasadwspłżycia społecz-

nego’, VI Studia Cywilistyczne, 1965, p. 68 et seq.
38. F. Zoll, ‘Prawowłasności w Europejskiej Konwencji Praw Człowieka z perspektywy polskiej’, 5 Przegld

Sdowy, 1998, pp. 29-30.
39. Garlicki 2008, pp. 108-109.
40. Cf. judgment of 14 March 2000, P 5/99, ZU 2000/2/60 cited by T. Suchar, ‘Wywłaszczenie na gruncie

Konstytucji RP z 1997r.’, 9 Nieruchomości, 2012, p. 24.
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shaped in different fashions without changing the identity of the right in question.
The violation of the essence of a right may also take the shape of burdening its holder
with obligations that are so onerous that they cannot be performed.41 With respect to
ownership, this nucleus denotes two spheres: a positive one (ius possidendi, ius utendi,
ius fruendi, ius abutendi, ius disponendi) and a negative one (the owner may enjoy his
right to the exclusion of all others), but it is also necessary to consider whether the
ownership of a given thing in a given context (factual situation) has lost the ability
to fulfill its function. Expropriation must always be viewed as a violation of the
essence of ownership, since it effectively deprives the owner of his right. Conse-
quently expropriation needs an explicit constitutional base,42 which is to be found
in art. 21 s. 2 of the Constitution.43

Although it follows from the above that art. 31 s. 3 PC and 64 s. 3 PC do not regulate
instances of expropriation and their detailed analysis is therefore beyond the scope of
this paper, it should be briefly mentioned that the CT has addressed the relation
between these two provisions. The CT pointed out that art. 64 PC should be interpre-
ted jointly with art. 31 s. 3 PC, the former stipulating that restrictions of ownership
are permissible, and the latter presenting the reasons which justify restrictions of
constitutional freedoms and rights as well as forming the basis of the principle of pro-
portionality.44 This principle denotes that the legislator may only utilize restrictions
which are adequate to the goal that is to be achieved and that limit the right to the
smallest possible extent.45

The CT in the judgment SK 9/98 reflected on Polish construction law, which requires
issuing building permits for construction works. Carrying out construction without a
permit may lead to a mandatory demolition of the erected structures. The CT empha-
sized that the above are indeed restrictions of ownership, but they cannot be viewed
as violating the essence of ownership and are provided for in a statute. The necessity
to apply for a building permit is justified by protecting public health, the environ-
ment, and freedoms and rights of other people. It does not violate the essence of own-
ership, since the owner is not deprived of the right to construct on his land, as long as
he does not violate the protected values set out in art. 31 s.3 PC. The building permit is
a measure employed by the legislator, which in no way is excessive to the goals it is to
achieve, namely public and environmental safety. Consequently, the Constitutional

41. CT judgment of 12 January 2000 r., P 11/98, OTK ZU 2000/1/3.
42. Jarosz-Żukowska 2002, p. 258.
43. CT judgment of 25 May 1999, SK 9/98, OTK 1999/4/78.
44. Cf. J. Oniszczuk, Konstytucja Rzeczpospolitej Polskiej w orzecznictwie Trybunału Konstytucyjnego na pocztku

XXI w., Zakamycze, Krakw, 2004, pp. 314-316.
45. CT judgment of 12 January 1999, P2/98, OTK 1999/1/2; CT judgment of 8 October 2007, K 20/07, OTK

ZU 2007/9A/102; CT judgment of 18 March 2010, K 8/08, OTK ZU 2010/3A/23.
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Tribunal found no grounds to consider the respective provisions of construction law
as unconstitutional.

In a similar judgment concerning the limitations of land owners to carry out construc-
tion works in areas adjoining flood banks, the CT found that restrictions are imposed
in a statute in order to protect interests mentioned in art. 31 s. 3 PC, the principle of
proportionality has been observed, and the essence of ownership has not been vio-
lated (art. 64 s. 3 PC). Consequently, expropriation did not occur and the obligation
to pay just compensation did not arise.46 Simultaneously it is imperative to note that
the CT does sometimes require compensation to be paid in order to observe the pro-
portionality test; however, the need to compensate for the limitation of a proprietary
right may not always arise.47

11.2.2.3 The Form of Expropriation
Having ascertained that according to art. 21 s. 2 PC, expropriation denotes the com-
plete deprivation of proprietary rights, it is necessary to determine if the deprivation
must take a particular legal form in order to be classified as expropriation. The CT has
stipulated that the constitutional notion of expropriation denotes all instances of
depriving persons of the rights they hold, regardless of whether this deprivation is
accomplished through an individual, administrative decision or in another form,
as long as it is carried out in order to accomplish a public purpose.48 A. Jamróz indi-
cates that this interpretation has been confirmed in CT judgments of 14March 2000 (P
5/99, OTK ZU 2000/2/60) as well as of 12 April 2000 (K 9/98, 1999/4/78) and should
be considered as the prevailing view.49 This opinion has also been shared by other
academics who emphasize that the form in which the deprivation of proprietary
rights takes place may vary; however, it does not influence the assessment of whether
expropriation occurred.50

Unfortunately the CT has not been consistent in maintaining the above viewpoint and
academic writers have also questioned whether the constitutional notion of expropri-
ation is wide enough to include takings in the form of nationalization.51 A. Frankiewicz

46. CT judgment of 16 October 2007, K 28/06, ZU 2007/9A/104.
47. CT judgment of 21 June 2005, P 25/02, OTK ZU 2005/ 6A/65; see also, C. Kosikowski, ‘Zasada ochrony

własności’, in W. Sokolewicz (Ed.), Zasady podstawowe polskiej Konstytucji, Warszawa, Wydawnictwo
Sejmowe, 1998, p. 237.

48. CT judgment of 8 May 1990, K 1/90, OTK1986-1995/t2/1990/2.
49. Jamróz 2012, pp. 473-475.
50. Banaszak 2010, p. 254, Zoll 1998, 31; Kosikowski 1998, p. 237.
51. Suchar 2012, pp. 25-26; on the question of Polish nationalization acts in the light of ECHR judgments see,

S. Jarosz-Żukowska, ‘Właściwoś Europejskiego Trybunału PrawCzłowiekaw sprawach dawnych aktw
nacjonalizacyjnych i wywłaszczeniowych oraz nowego ustawodawstwa restytucyjnego – sprawy pols-
kie’, III Studia Erasmiana Wratislaviensia, 2009, p. 194 et seq.
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and S. Jarosz-Żukowska observe that the CT has distanced itself from the previously
advocated definition of expropriation which encompassed all forms of deprivation
of proprietary rights.52 K. Świderski argues that since expropriation has not been
defined in the Constitution there is no reason to assume that the legislator wished to
deviate from the traditional, developed in administrative law, understanding of expro-
priation. This understanding identifies expropriation as an individual (not general)
administrative act that leads to a complete deprivation of a right through an adminis-
trative decision. In his opinion, this narrow interpretation of expropriation provides a
better protection of proprietary rights because it allows expropriation to take place only
when an administrative procedure has been completed, including the possibility of
judicial review.53A narrowunderstanding of expropriation renders all forms of depriv-
ing persons of property through a general public law act inadmissible due to the fact
that they are not encompassed by the notion of expropriation.54

In an already cited CT judgment P 25/02 expropriation was defined as the depriva-
tion of a proprietary right which is performed by a public authority; however, the CT
refused to accept that the notion of expropriation encompasses all forms in which per-
sons may be deprived of the proprietary rights they hold. According to the CT this
would result in treating nationalization as expropriation which is inadmissible, since
expropriation is legal if conditions in art. 21 s. 2 PC are observed (public purpose and
just compensation), whereas nationalization is illegal, due to art. 20 PC and the pro-
tected social market economy. The CT noted that expropriation should only be asso-
ciated with deprivations of proprietary rights through individual, administrative
decisions.55 Yet in a judgment of 3 April 2008, K 6/05,56 the CT confirmed once again
that the notion of expropriation in the Constitution is much wider than the one con-
tained in the Management of Real Estate Act 1997 (MRE 1997).

TheMRE in art. 112 s. 2 defines the expropriation of immovables as any deprivation or
limitation of ownership, perpetual usufruct or other real right over an immovable
which takes the form of an administrative decision. In art. 112 s. 3, it is added that

52. Frankiewicz 2009, p. 185; S. Jarosz-Żukowska, ‘Przesłanki dopuszczalności ograniczeń prawawłasności
w praktyce orzeczniczej polskiego Trybunału Konstytucyjnego’, in K. Skotnicki (Ed.), Własnoś. Zagad-
nienie ustrojowo-prawne. Porwnanie rozwizań w państwach Europy Środkowo-Wschodniej, Łdź, Łdzkie
Towarzystwo Naukowe, 2006, p. 231.

53. A similar opinion is presented by S. Jarosz-Żukowska, Konstytucyjna zasada ochrony własności, Zak-
amycze, Krakw, 2003, p. 247, who holds that the possibility to bring a constitutional complaint (Art.
79 PC) against an act introducing an ex lege expropriation does not afford the level of protection that
individualized, administrative proceedings do.

54. K. Świderski 2006, p. 12.
55. This view is supported by P. Tarkowski, ‘Wybrane zagadnienia szczegłowe’, in B. Orlik, A. Puczko

(Eds.), Prawo administracyjne, Warszawa, Wolters Kluwer, 2011, p. 170.
56. ZU 2008/3A/41.
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expropriation is only allowed if public purposes cannot be accomplished by means
other than the deprivation or limitation of rights over immovables and the latter could
not be acquired through contract. Furthermore, expropriation may only concern
immovables which are located in zones that have been designated for public purposes
in local development plans or which are located in areas for which a decision of locat-
ing a public investment purpose has been issued (art. 112 s. 1 MRE). This regulation
confirms the constitutional premise of proportionality and the fact that expropriation
is a measure of last resort that may only be utilized to attain a public purpose. It devi-
ates from the constitutional notion of expropriation in that it classifies both depriva-
tions and limitations of real rights over immovables as expropriation.

The CT was also careful to point out in the already-mentioned judgment P 5/99 that
associating expropriation with various forms of proprietary right deprivation does
not indicate that the legislator has complete freedom to choose or introduce any form
of right deprivation even if it is done for a public purpose andwith just compensation.
The application of expropriation is limited by constitutional principles of a democratic
state of law in which rights and freedoms of citizens and persons are protected. The
CT noted that the act of 13 October 1998 – Provisions introducing acts reforming pub-
lic administration57 provided for an ex lege expropriation for the benefit of the state or
self-governments of all landwhichwas in their control and effectively utilized as pub-
lic roads butwas owned by private entities. This solution included the payment of just
compensation and was implemented in order to achieve a public purpose of regulat-
ing the legal status of land factually developed and used as public roads. This land
often comprised scattered bits and pieces of plots owned by private entities. The
CT held that the act is an example of an ex lege expropriation which did not involve
issuing individual, administrative decisions but was justified by the magnitude of the
goal that needed to be achieved in the public interest. The CT also stated that ex lege
expropriations may only be employed to regulate factual states which are a result of
historic circumstances, are already in existence, and are irreversible by other means. It
cannot be applied to public roads that may need to be created in the future.

The CT has, however, been consistent in maintaining that expropriation does not
include situations inwhich owners are forced to transfer their rights to another person
on the basis of private law regulations introduced in statutes. Such regulations usu-
ally involve various enfranchisement mechanisms, which allow holders of lesser
rights to demand that ownership be transferred to them. In a judgment of 29 May
2001, K. 5/01,58 it was held that expropriation is an institution of public law which
focuses on depriving owners of their rights for the benefit of the State or another pub-
lic authority. Private law regulations introduced in statutes which force owners to

57. Journal of Statutes 1998, no. 133, item 872, as amended.
58. OTK ZU 2001/4/87.
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transfer their ownership to indicated persons are not examples of expropriation. The
CT continued to note that in such situations the content of art. 21 s. 2 PC, as well as art.
31 s. 3 PC and 64 PC is relevant in the sense that it indicates the conditions which have
to be met (compensation, proportionality, interests which justify deprivation of right)
when ownership must be transferred between subjects of private law due to a statu-
tory provision. The CT emphasized that the deprivation of ownership for the benefit
of private parties cannot be subjected to lesser constitutional requirements than when
such deprivation is done for the benefit of public authorities, since the premises for
any type of right deprivation should be uniform. This view was cited in the CT judg-
ment P 25/02, aswell as in aCT judgment of 17December 2008, P 16/0859 and an earlier
judgment of 12 April 2000 r., K. 8/98.60

In the light of the above it is justified to conclude that the constitutional notion of expro-
priation should be understood as the deprivation of a proprietary right through an act
of public law, introduced for the benefit of the State or another public authority, with
the exclusion of all actswhich are illegal due to constitutional principles of a democratic
state, social justice (art. 2 PC), a socialmarket economy (art. 20 PC), and other inviolable
principles expressed in the PC. The most obvious and unquestioned, by judicature and
academia alike, instance of expropriations involves the deprivation of ownership
through an individual administrative act issued on the basis of statutory provisions,
like theMRE.61 The definition presented above would also include general (as opposed
to individual) acts of public administration, like development plans enacted by self-
governments,62 and possibly ex lege expropriations necessary to regulate the legal status
of land that has been and continues to be used for public purposes (roads, waterways,
etc.). All such actsmust amount to the deprivation of a proprietary right and notmerely
its limitation, the latter falling under art. 31 s. 3 PC and/or 64 s. 3 PC. It must, however,
be reiterated that according to theMRE limitations of rights over immovables also qual-
ify as expropriation and are subject to protective mechanisms provided in that act.

11.2.2.4 The Object of the Expropriated Right
As has already been concluded in the preceding sections of this paper, the object of
expropriation includes all proprietary rights; however, expropriation is often associ-
ated onlywith the deprivation of those proprietary rights which concern immovables.
According to A. Jamróz, art. 21 s. 2 PC does not encompass the deprivation of mov-
ables due to art. 46 PC where it is stipulated that things may be forfeited only in cases
specified by statute, and only by virtue of a final judgment of a court.63 While it is true

59. OTK ZU 2008/10A/181.
60. OTK ZU 2000/3/87.
61. Zaradkiewicz 2013, p. 452, Jarosz-Żukowska, Konstytucyjna, 247.
62. Suchar 2012, p. 25.
63. Jamróz 2012, p. 471.
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that the narrow, traditional notion of expropriation does relate to immovables only,64

particularly when one considers the most important statutory basis for expropriation,
namely the MRE and its predecessors,65 the wording of the constitutional provisions
does not support such a narrow understanding. Forfeiture that art. 46 PC refers to is
an additional penalty mechanism within penal law and therefore the mentioned pro-
vision concerns qualitatively different situations than art. 21 s. 2 PC.66 It has also been
demonstrated in this paper that the constitutional notion of expropriation is relatively
wide and therefore it is logical to assume that at least in theory it also concerns the
deprivation of proprietary rights to movables which could take the form of confisca-
tion or requisition.67 If the legislator were to introduce such institutions they should
be qualified as a form of expropriation and all the required conditions for it to take
place would have to be met.

The above comments concerning the constitutional notion of expropriation must be
supplemented by an important observation. The provision concerning expropriation
contains only two conditions for its admissibility, namely, the public purpose and just
compensation (these will be considered in the following sections of this paper). Sur-
prisingly, the legislator did not explicitly provide that expropriation must have a stat-
utory basis which would prevent attempts to introduce expropriation in lower level
acts that are not enacted by the Parliament. This solution has been negatively assessed
by academics who also point out that one of the proposed amendments before the
final enactment of the PC was to expressly provide for expropriation to be allowed
only if it had a statutory (as opposed to subordinate legislation) basis, an important
public interest was to be achieved, and just compensation was paid.68

The fact that in art. 21 s. 2 PC the adjective ‘important’ does not precede the public
purpose requirement and that no explicit reference is made to an obligatory, statutory
basis for expropriationmakes the constitutional notion of expropriationmore difficult
to construe, as references to other constitutional provisions have to be made. It seems
that the argument of a minori ad maius has to be employed and reference to art. 31 s. 3
PC and 64 s. 3 PC has to made. According to these provisions, limitations of propri-
etary rights may only be introduced in statutes and the proportionality principle has
to be observed. Therefore, it must follow that since it is forbidden to limit proprietary

64. Cf. Zimmerman 1933, p. 70 et. seq.; see also, Woś 2011, pp. 24-26, who differentiates between the wide
notion of expropriation (encompassing all things) and the classical notion of expropriation, which con-
cerns only immovables.

65. Cf. R. Źróbek, ‘Real estate expropriation in Poland during 1919-1990 with focus on compensation for
limitation of the right to real estate’, in S. Źrbek (Ed.), Some Aspects of Compulsory Purchase of Land for
Public Purposes, Olsztyn, Towarzystwo Naukowe Nieruchomości, 2010, pp. 11-17.

66. B. Wierzbowski, Gospodarka nieruchomościami. Podstawy prawne, Lexis Nexis, Warszawa, 2010, p. 191.
67. Zaradkiewicz 2013, p. 470.
68. Banaszak 2010, p. 254; Frankiewicz 2009, p. 184.
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rights through subordinate legislation then it is also forbidden to deprive persons of
proprietary rights through such legislation. Similarly, since limiting proprietary
rights is subject to the proportionality principle then the deprivation of those rights
must also be subjected to that principle.69

. THE PUBLIC PURPOSE REQUIREMENT

The notion of the public purpose is fundamental to expropriation yet it is one of the
most elusive legal concepts. The division of purposes to be achieved into public and
private is to some extent understood intuitively, since a public purpose satisfies the
interest of the public, whereas a private purpose indicates that only an individual or
selected individuals will benefit from the realized objective. A further exploration of
the differences between the public and the private as well as attempts to define the
exact meaning of these adjectives have been the object of many academic disputes,
even when they concern the very general delimitation of law into public and pri-
vate.70 This is unsurprising when one realizes that public and private are in fact
assessments and not empirical statements. It is therefore impossible to ascertain
whether such assessments are true or false.71 Moreover, assessments may change
over time, particularly when socio-economic developments occur bringing about
a change in the needs of the public. The public purpose thus needs to be continu-
ously redefined.72

Despite these difficulties the legislator, academics and the judicature employ the
terms: public interest and public purpose making it imperative to indicate the main
elements or criteria of ascertaining the existence of ‘publicity’ within the interest or
purpose in question. Due to the complexity of the public and private division,
employing a single criterion (e.g. based only on the type of the benefiting entity, or
only on the type of the entity that performs the purpose/task) will generate mislead-
ing results and must be seen as unacceptable.73 In order to ascertain whether a given
purpose is in fact public it is necessary to take into account what use the expropriated
object will be put to, what type of entity acquires the expropriated object, what type of
entity is responsible for carrying out the set objective, and what the connection of this

69. Cf. Jarosz-Żukowska 2003, pp. 258-259; Wierzbowski 2010, p. 191.
70. Z. Duniewska, ‘Prawo administracyjne – wprowadzenie’, in R. Hauser, Z. Niewiadomski, A. Wróbel

(Eds.), System Prawa Administracyjnego. Instytucje prawa administracyjnego, Tom I, Warszawa, C.H. Beck
– PAN, 2010, pp. 153-154.

71. Cf. J. Nowacki,Prawo publiczne – prawo prywatne,WydawnictwoUniwersytetu Ślskiego, Katowice, 1992,
p. 39 et seq. 106 et seq., 132 et seq.

72. Woś 2011, p. 40.
73. G. Matusik, ‘Art. 6’, in S. Kalus (Ed.),Ustawa o gospodarce nieruchomościami. Komentarz, Warszawa, Lexis

Nexis, 2012, pp. 55-56.
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objective to the obligations of public authorities is.74 Only a careful consideration of all
these factors, based on current assessments of the needs of the public and community
will allow one to conclude if an interest/purpose/task is indeed public.

It is plausible to hold that the public interest is a more general term than the public
purpose (goal). The former is an interest of the society that is protected by the state or
self-governments, the latter being emanations of the state.75 The mentioned entities
create conditions for the public interest to be satisfied. A public purpose (goal) is a
particular, defined fragment of the public interest, which should be performed on
the behalf of and for the benefit of the State, the latter performing obligations towards
the society.76 The public purpose (goal) is always performed in the public interest,
however not all activities performed in the public interest are a realization of a public
goal.77

The above remarks reflect a theoretical understanding of the public purpose; how-
ever, their practical application in real life scenarios would doubtlessly create many
uncertainties. Consequently, with respect to the expropriation of immovables, the leg-
islator has decided to provide a list of the basic public purposes currently in existence.
The relevant provisions are contained in theMREwhich in art. 6 contains a list of pub-
lic purposes. This allows one to conclude that the understanding of public purposes
with respect to the expropriation of immovables is a formal one, i.e. a purpose is only
public if it has been listed in art. 6 MRE.78 Consequently, for the purpose of expropri-
ating immovables, an analysis of whether a public purpose exists consists of compar-
ing it to the list in art. 6 MRE. Simultaneously it is imperative to emphasize that the
legislator cannot include a private purpose in the list. Themere inclusion of a purpose
in art. 6 MRE cannot change the nature of a given purpose,79 although it may bring
about the supposition that since a purpose is listed as public, then it probably is a pub-
lic purpose. If, however, a purpose contained in art. 6 MRE were to be recognized as
private, this would be the basis for the CT to remove that part of the provision from

74. Wierzbowski 2010, pp. 191-192.
75. Cf. Art. 16 PC: 1. The inhabitants of the units of basic territorial division shall form a self-governing com-

munity in accordancewith law (s. 1). Local government shall participate in the exercise of public power.
The substantial part of public duties which local government is empowered to discharge by statute shall
be done in its own name and under its own responsibility (s. 2).

76. Z. Czarnik, ‘Cel publiczny jako przesłanka wywłaszczenia nieruchomości’, in J. Posłuszny, Z. Czarnik,
R. Sawuła (Eds.), Instytucje procesu administracyjnego i sdowoadministracyjnego. Księga jubileuszowa dedy-
kowana Profesorowi Ludwikowi Żukowskiemu, Rzeszw, Wyższa Szkoła Administracji w Przemyślu, Prze-
myśl, 2009, pp. 63-65.

77. Matusik 2012, p. 57.
78. First instance administrative court in Szczecin judgment of 5 November 2009, II SA/Sz 798/09, LEX no.

589226.
79. Cf. Czarnik 2009, p. 73.
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the legal system by holding that it is unconstitutional. The PC clearly requires a public
purpose to be the reason for expropriation; therefore, the legislator cannot arbitrarily
choose purposes and classify them all as public.80

The public purposes listed in art. 6 MRE are as follows:
1. the allocation of land for public roads and waterways, the construction, mainte-

nance, and performing construction works of such roads/ways, buildings and
facilities of public transport, as well as of public communications and signaling
systems;
1a. allocation of land for railroads and their construction and maintenance;
1b. allocation of land for airports, facilities, and buildings servicing air traffic,

including areas for approaching landing, as well as the construction and
maintenance of these airports and facilities;

2. the construction andmaintenance of drainage tracts, ducts, and equipment for car-
rying and distributing liquid, steam, gas, and electric energy, as well as other
buildings and facilities indispensable to use these ducts and equipment;

3. the construction and maintenance of public facilities providing water for the pop-
ulation, collecting, transmitting, treating, and transporting sewage as well as
reclaiming and neutralizing waste, including its storage/disposal;

4. the construction and maintenance of buildings and facilities for the protection of
the environment, reservoirs and other water facilities used for the supply of water,
the regulation of tides, and protection from floods, as well as the regulation and
maintenance of waters andwater melioration facilities, that are owned by the State
or self-governments;

5. protection of immovables which are historical in the understanding of provisions
on the protection and care of monuments;
5a. the protection of Mass Murder Monuments in the understanding of provisions

on the protection of areas which were formerly Hitler’s extermination camps
and of places and monuments commemorating the victims of communist
terror;

6. the construction and maintenance of facilities for offices of public authorities,
administration, courts and prosecutors, state higher education entities, public
schools, as well as public: health care buildings, kindergartens, social care institu-
tions, care and upbringing institutions, and sports facilities;
6a. the construction and maintenance of buildings and spaces indispensable to

carry out tasks by a public operator in the area of publicly accessible postal
services, as well as other buildings and spaces connected with the provision
of such services;

80. T. Woś, ‘Wywłaszczanie nieruchomości i ich zwrot w orzecznictwie sdw administracyjnych’, 5-6 Zes-
zyty Naukowe Sdownictwa Administracyjnego, 2010, p. 455.
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7. the construction and maintenance of facilities and equipment indispensable for
state defense and border protection, as well as for ensuring public safety, including
the construction and maintenance of jails, prisons and juvenile penal institutions;

8. searching, identifying and excavating minerals owned by the State;
9. establishing and maintaining cemeteries;

9a. establishing and maintaining places of national remembrance;
9b. the protection of endangered plants and animals or natural habitats; and

10.other public purposes specified in separate statutes.

The above list may be classified as exhaustive in the sense that at any given point in
time it is possible to enumerate the public purposes which may form the basis for
the expropriation of immovables.81 It is interesting to note that in point 10 of art. 6
MRE the legislator did not maintain the pre-1998 open clause, according to which
public purposes also included ‘other, obviously public goals’. The current solution
allows decisions as to what is an obviously public goal to be made not on the level
of public authorities but on the level of the legislator, i.e. the Polish Parliament.
This should be seen as a positive development that limits the flexibility of the reg-
ulation but does not completely remove it.82 Simultaneously it has been noted in
literature, that a constantly expanding catalog of public purposes (e.g. letters
added to the points in art. 6 indicate that amendments of the act have introduced
new public purposes) is a worrying phenomenon as it indicates the growing scope
for expropriations.83

It is also important to bear in mind that public purposes may be specified in other
statutes and these are by no means negligible. It will suffice here to mention acts on:
repairing or removing buildings damaged as a result of the elements (2001), the
preparation of the soccer UEFA finals (2012), the preparation of flood protection
investments (2010), and the support and development of telecommunications net-
works (2010).84 Additionally, the enactment of more detailed provisions in separate
acts is utilized when the legislator wishes to introduce faster procedures and mech-
anisms (as compared to ones provided in MRE) that speed up the process of expro-
priation and facilitate carrying out public purpose investments. A good example of
such an act is the act of 10 April 2003 on special principles of preparing and carrying
out public road investments,85 which introduces special procedures of land expro-
priation. Such procedures cannot, however, violate the principles expressed in the

81. M. Szalewska, Wywłaszczenie nieruchomości, TNOiK, Toruń, 2005, pp. 101-102.
82. G. Bieniek, ‘Wywłaszczenie nieruchomości’, in G. Bieniek, S. Rudnicki (Eds.), Nieruchomości. Problema-

tyka prawna, Warszawa, Lexis Nexis, 2009, p. 1078; Woś 2011, pp. 38-39.
83. Czarnik, ‘Cel’, 74.
84. Cf. Matusik 2012, p. 79.
85. Journal of Statutes 2008; no. 193, item 1194, as amended.
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PC, including the premises of expropriation, namely the requirement of a public
purpose and just compensation.86

The list of public purposes in art. 6 MRE introduces an aspect of certainty to expropri-
ation and additionally protects the owners of immovables. The latter may employ legal
instruments to protect their interests already at the stage of preparing local develop-
ment plans.87When a planned usematches one of the art. 6MREpublic purposes, land-
owners may choose to be active during the drafting of the local development plan and
utilize legal instruments available to them in the planning procedure to influence the
shape of the final plan.88 As has already been mentioned, expropriation may only con-
cern land which is located in zones that have been designated for public purposes in
local development plans or which are located in areas for which a decision of locating
a public investment purpose has been issued (art. 112 s. 1MRE). Despite this advantage,
the list of public purposes does cause problems in interpretation even though it would
seem that naming public purposes would eliminate most uncertainties.

It is beyond the scope of this paper to analyze all the wording used to express public
purposes in the MRE as well as in various special acts and point out the exact diffi-
culties their interpretation has caused in practice. It will suffice to mention that the
legislator uses the conjunctions: ‘and’, ‘aswell as’when designating activities forming
a public purpose (e.g. establishing and maintaining; the construction and mainte-
nance), while in some instances the alternative conjunction ‘or’would be a more rea-
sonable option.89 Due to the fact that the interpretation of expropriation provisions
cannot as a rule extend beyond their literal meaning, the use of conjunctions will
require all elements of the conjunction to be present.

Another inconsistency is that in some of the listed public purposes the legislator uses
the adjective ‘public’, while in others that adjective is missing. In art. 6 point 1b) air-
ports are mentioned; however, according to Aviation Law,90 there are two categories
of airports, namely: public use airports and private use airports. Since the legislator
has not indicated that art. 6 point (1b) MRE refers only to public use airports, this
could lead to the conclusion that allocation of land for private use airports has also
been classified as a public purpose. This interpretationmust be rejected as it is difficult
to maintain that airports that are not open to the public actually serve a public

86. M. Wolanin, Ustawa o szczeglnych zasadach przygotowania i realizacji inwestycji w zakresie drg publicznych.
Komentarz, C.H. Beck, Warszawa, 2010, p. 24.

87. Wierzbowski 2010, p. 194.
88. Cf. act of 27March 2003 on spatial planning andmanagement, Journal of Statutes 2003; no. 80, item 717,

as amended.
89. Cf. Matusik 2012, p. 64.
90. Act of 3 July 2002, Journal of Statutes 2006, no. 100, item 696 as amended.
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purpose.91 A further discrepancy concerns art. 6 points (2) and (3) MRE, because
water facilities mentioned in point (3) are already covered by point (2) which men-
tions liquids in general. The facilities mentioned in point (3) must be public, however
even if they are not, most of themwill still be covered by point (2) anyway, unless one
concludes that just like with airports, point (2) only concerns public facilities. Views
expressed in academic writings differ with some authors advocating the former92 and
some the latter interpretation.93

A public purpose which caused numerous controversies concerned the construction,
maintenance and performing construction works of public communications and sig-
nalling systems (art. 6 point 1) MRE. The question that arose was whether this pro-
vision could be applied to the construction of cellular network base stations, since
their proprietors are not public entities and operate not in order to fulfill a public pur-
pose but to generate profit through their business. Nevertheless, cellular networks are
accessible to the general public and even though the service is not free, the same prin-
ciples apply to anyone wishing to make use of wireless communication. Building cel-
lular network base stations is a part of building a telecommunications system which
provides telecommunication services to the general public. Private telecommunica-
tion operators also have a number of public obligations they are required to perform
in accordance with legal provisions regulating telecommunication services.94 In
numerous judgments of first instance administrative courts as well as the Supreme
Administrative Court, for the reasons stated above, it was held that erecting base sta-
tions for cellular networks is a public purpose and this line of judgment currently
prevails.95

This example shows that a public purpose does not necessarily denote an activity/
investment that is performed and financed exclusively by a public authority.96 In fact

91. Czarnik 2009, p. 78; Matusik 2012, p. 69.
92. Matusik 2012, p. 63.
93. Czarnik 2009, p. 79.
94. M. Stahl, ‘Cele i zadania publiczne’, in J. Zimmerman (Ed.), Koncepcja systemu prawa administracyjnego,

Warszawa, Wolters Kluwer, 2007, pp. 110-111.
95. Supreme Administrative Court judgment of 13 November 2007, II OSK 1506/06, LEX no. 438619;

Supreme Administrative Court judgment of 10 May 2006, II OSK 811/05, LEX no. 236467; first instance
administrative court inGliwice judgment of 18May 2007, II SA/Gl 852/06, LEX no. 507200; first instance
administrative court inGdańsk judgment of 22 June 2006, II SA/Gd536/05, LEXno. 203307; an opposing
view was presented in first instance administrative court in Gdańsk judgment of 22 November 2006, II
SA/Gd 408/05, LEX no. 235253, in which the court held that building a cellular network base station by
a commercial company is not a public purpose because not all investments connectedwith the provision
of public services in the field of communication qualify as a realization of a public purpose.

96. E. Mzyk, ‘Art. 112’, in S. Kalus (Ed.), Ustawa o gospodarce nieruchomościami. Komentarz, Warszawa, Lexis
Nexis, 2012, p. 668; Stahl 2007, pp. 101-104; T. Grossman, ‘Pojęcie inwestycja celu publicznego w dzied-
zinie łczności’, 9 Państwo i Prawo, 2005, pp. 82-83.
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the whole project may be financed from private funds.97 Administrative courts have
pointed out that the adjective ‘public’ used in the list of art. 6 MRE is not a specifica-
tion of the type of entity that will carry out the indicated public purpose, but of the
type of activity/investment that is to take place.98 The investment must, however, be
one which satisfies public needs and is accessible and open for public use even if not
all members of the public are interested in utilizing it.99 Therefore a private airport
which is not open for public use and is not aimed at satisfying the transportation
needs of the general public cannot be classified as a public purpose, whereas a private
cellular network is aimed at providing communication systems to all interested mem-
bers of the public and does qualify as a public purpose. Public purposes cannot cur-
rently be perceived without acknowledging the so-called ‘privatization of public
purposes’, which allows for public services to be provided by private entities or by
public-private partnerships.100

The above comments lead to the conclusion that the list of public purposes should be
carefully reviewed in order to remove evident inconsistencies and phrases that cause
difficulties in interpretation. Although it is not possible to completely remove all
ambiguities, opinions that have been expressed by academic writers as well as by
courts form a useful database which should be utilized to review art. 6 MRE as well
as provisions of other statutes in which public purposes are introduced. It should also
be noted that the adopted solution in which it is the legislator, and not public author-
ities, who specify public purposes has been assessed as beneficial to the protection of
private ownership.101

97. Supreme Administrative Court judgment of 15 May 2008, II OSK 548/07, LEX no. 503449; Grossman
2005, p. 83.

98. Supreme Administrative Court judgment of 3 September 2008, II OSK 989/07, LEX no. 519007 and
Supreme Administrative Court judgment of 13 March 2008, II OSK 222/07, LEX no. 401751.

99. Supreme Administrative Court judgment of 19 April 2011, II OSK 1/11, LEX no. 1081737.
100. Cf. Stahl 2007, pp. 103-104; for more on the role of public administration and the relation to other enti-

ties providing public services or realizing public tasks and purposes see, Z. Niewiadomski, ‘Pojęcie
administracji publicznej’, in R. Hauser, Z. Niewiadomski, A. Wrbel (Eds.), System Prawa Administra-
cyjnego. Instytucje prawa administracyjnego, vol. I, Warszawa, C.H. Beck – PAN, 2010, pp. 34-36;
Z. Leoński, Samorzd terytorialny w RP, C.H. Beck,Warszawa, 2006, p. 83; E. Knosala, ‘Zadania publiczne,
formy organizacyjnoprawne ich wykonywania i nowe pojęcia – zakres niektrych problemwdo dyskusji
nad koncepcja system prawa administracyjnego’, in J. Zimmerman (Ed.), Koncepcja systemu prawa admi-
nistracyjnego, Warszawa, Wolters Kluwer, 2007, p. 117 et seq.; for a focus on the privatization of local
governments and their tasks cf. R.H. Nelson, ‘Local government as private property: Towards the
post-modern municipality’, in H.M. Jacobs, Edward Elgar (Eds.), Private Property in the 21st Century.
The Future of an American Ideal, Cheltenham, UK-Northampton, MA., U.S.A., 2004, p. 95 et seq. and
L. Zacharko, Prywatyzacja zadań publicznych gminy. Studium administracyjnoprawne, Wydawnictwo Uni-
wersytetu Śląskiego, Katowice, 2000, p. 118 et seq.

101. Wierzbowski, 2010, p. 194-195; Bieniek, 2009, p. 1078; Tarkowski, 2011, p. 173; Woś, 2011, pp. 38-39;
Mzyk, 2012, p. 667.
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. JUST COMPENSATION FOR EXPROPRIATION

11.4.1 The Constitutional Notion of Just Compensation

In art. 21 s. 2 PC it is stipulated that expropriation is only allowed when the require-
ment of just compensation is met. This requirement was explained in a widely cited
judgment of the CT of 8 May 1990, K 1/90102 in which it was held that just compen-
sation denotes fair compensation. Fair compensation must simultaneously be ‘equiv-
alent’, because only equivalent compensation may compensate the loss of ownership.
Deductions from the amount of compensation may only be made for rights encum-
bering ownership, but other types of offsets are inadmissible. The CT also noted that
paying compensation in installments may amount to compensation which does not
equalize the loss of ownership, particularly if the economy is suffering from severe
inflation.103 An equivalent compensation should allow the affected person to recreate
his proprietary situation from before expropriation occurred.104

Twoother important CT judgments, indicated byM.Wolanin,105 are ones of 25Novem-
ber 2003 (K 37/02)106 and of 14March 2000 (P 5/99).107 In the former judgment, the CT
stipulated that violating the principle of just compensation is treated by the ECHR as
the violation of the proportionality principle in the sense that the applied measures are
not commensuratewith the goals to be achieved through expropriation. A just compen-
sation ensures that a balance is struck between the public interest and the need to pro-
tect the fundamental rights of persons. In the latter judgment, the CT agreed that the
payment of just compensation is a required by law element that allows to achieve a bal-
ance between the deprivation of ownership and the need to fulfill a public purpose. The
CT also emphasized that the PC does not provide further guidance as to how just com-
pensation should be defined or calculated.

In a judgment of 23 September 2003, K 20/02,108 the CT considered the phrase ‘just
compensation’ and concluded that the term is not equivalent to full compensation.
It was explained that the PC does not require a full compensation of loss even if a
person is completely deprived of his/her right. The compensation must only be
just, however, not necessarily full. The fact that compensation does not cover all
the losses experienced due to expropriation does not mean it is unconstitutional

102. OTK 1990/1/2.
103. CT judgment of 19 June 1990, K 2/90, OTK 1990/1/3.
104. CT judgment of 14 March 2000, P 5/99, OTK 2000/2/60.
105. Wolanin 2010, pp. 279-281.
106. OTK-A 2003/9/96.
107. OTK 2000/2/60.
108. OTK 2003/7A/76.
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as long as the awarded compensation remains just. The CT also pointed out that
the full compensation principle accepted in civil law (private law) liability and
expressed in art. 361 § 2 k.c. of the Polish Civil Code (PCC),109 which encompasses
real loss (damnum emergens) and lost profits (lucrum cessans), cannot be applied to
the interpretation of constitutional provisions. The latter are to be interpreted in
the light of constitutional principles, notions, and institutions and not in the
understanding of statutes.

This view has been confirmed in amore recent judgment of 16October 2012, K 4/10110

in which the CT also referred to similar views expressed in a CT judgment of 20 July
2004, SK 11/02.111 In both judgments, it was explained that just compensation for
expropriated immovables should be reasonably connected with their value, but it
does not always equal to that value. In the latter judgment, the CT explained that
the phrase ‘just compensation’ is more flexible than the term ‘full compensation’,
which was not actually employed in the constitutional provision. Consequently just
compensation may not be completely equivalent, however, arbitrary limitations of
compensation are always inadmissible. The notion of just compensation involves a
balancing of the public and the private interest and implies that the legislator is ratio-
nal. This also denotes that achieving a public purpose must be rational and cannot
cause financial obligations that the State is unable to fulfill. In the former judgment,
the CT also stressed that according to art. 134 s. 1 MRE, just compensation for an
immovable is, as a rule, equal to its market value and this should be viewed as a suit-
able basis for calculating compensation. According to the CT, the market value entails
the assumption, that the expropriated party will be able to recreate the state from
before expropriation and therefore there is no reason to base compensation on the
replacement value.

The above CT judgments clearly indicate that the CT is reluctant to accept that ‘just
compensation’ for expropriation denotes full compensation, particularly since even in
art. 361§2 PCC, it is stipulated that compensation covers real loss as well as lost
profits, unless statutory provisions stipulate otherwise (K 4/10). Most opinions
expressed in legal academic writings either automatically equate the market value
of an expropriated immovable with just compensation or do not question this basis
of calculating compensation.112 It is true, that receiving the market value of the

109. Act of 23 April 1964, Journal of Statutes 1964, no. 16, item 93, as amended.
110. OTK – A 2012/9/106.
111. OTK ZU 2003/7A/76.
112. Tarkowski, 2011, p. 174; A. Woźniak, ‘Scalenie, podział i wywłaszcenie nieruchomości’, in H. Kisie-

lewska (Ed.), Nieruchomości. Zagadnienia prawne, Warszawa, Lexis Nexis, 2009, p. 205; R. Strzelczyk,
Prawo nieruchomości, C.H. Beck,Warszawa, 2011, pp. 315-316; A. Stemachowski, ‘Nabycie i utratawar-
tości’, in T. Dybowski (Ed.), System Prawa Prywatnego. Prawo rzeczowe, vol. 3, Warszawa, C.H. Beck –
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immovable one has lost as a result of expropriation does balance the loss of that asset;
however, this does not denote that the loss experienced as a result of expropriation
has been compensated. The question that needs to be addressed is not whether com-
pensation must be full or just, but whether one is considering compensation for losses
caused by expropriation or compensation for the lost asset only. The wording of art.
21 s. 2 PC according to which expropriation is allowed when just compensation is
paid does not indicate that only the value of the lost asset should be considered. In
order to determine what just compensation for being expropriated is, one needs to
consider the kinds of losses that the expropriated person experiences. These extend
far beyond the market value of the lost immovable and usually include: lost profits,
costs of finding and purchasing a new immovable, costs of moving and recreating the
former household or business,113 increased costs of commuting. Therefore, it is justi-
fied to doubt whether accepting that just compensation for expropriation is equal to
the market value of the expropriated asset is in fact a fulfillment of the constitutional
requirement.114 It is reasonable to agree with the CT that just compensation does not
have to be a full compensation, because some losses caused by expropriation would
be very difficult or virtually impossible to compensate for and if taken ad absurdum
would make expropriation an institution that cannot be applied in practice. Simulta-
neously, this does not justify a very simplified interpretation that since just compen-
sation is not a full compensation it is enough to compensate only the value of the lost
asset as opposed to compensating for the losses resulting from expropriation.

11.4.2 Just Compensation in the MRE

The constitutional provision on expropriation forms the basis for enactingmore specific
provisions in which the whole expropriation process is regulated. The general provi-
sions on the expropriation of immovables are contained in theMRE inwhich it has been
confirmed, that just compensation for expropriating a proprietary right to an immov-
able is equal to the value of that right (art. 128 s. 1MRE). In other words, the legislator’s

PAN, 2007, p. 368; Wolanin 2010, p. 281; Mzyk 2012, pp. 797-798; Bieniek 2009, p. 1095; Szalewska
2005, pp. 271-274.

113. Cf. J. Konowalczuk, T. Ramian, ‘The value of corporate real estate for the purposes of expropriation’, in
S. Żróbek (Ed.), Some aspects of compulsory purchase of land acquisition, Olsztyn, TNN, 2010, p. 95 et seq.
where the authors consider the valuation of immovables that are a part of an operating business and
which, when expropriated, cannot be easily or at all replaced by immovables in other locations. The
question of just compensation for expropriating corporate real estate in relation to losses experienced
by the operating business is carefully analyzed.

114. Cf. S. Pawłowski, ‘Wybrane aspekty procesu wywłaszczania nieruchomości’, inD.R. Kijowski, J. Rad-
wanowicz-Wanczewska, M. Wincenciak (Eds.), Kryzys Prawa Administracyjnego? Wykładnia i stosowa-
nie prawa administracyjnego, vol. IV, Warszawa,Wolters Kluwer, 2012, pp. 183, 187-188 who notes that
the interpretation of just compensation in both the judicature and academic writings is alarming and
finds it difficult to accept that the notion of damages for expropriation is not being related to the civil
law concept of damnum emergens and lucrum cessans.
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interpretation of the constitutional requirement of just compensation is limited to the
value of the proprietary right that is taken.115 It is further stipulated that the value
to be assessed is market value (art. 134 s. 1 MRE). If the expropriated immovable is
one for which no market data exists (immovables with a particular use, features, etc.
are not traded on the market), its replacement value is calculated (art. 135 s. 1 MRE).

Additionally, when determining themarket value of the expropriated immovable, the
valuer is given specific directions as to the assumptions on the use of the immovable
that are to be made. If the use of the immovable which is consistent with the purpose
of expropriation brings about an increase in its value, the immovable in question is to
be valued according to the assumption that it is being put to that alternative use (art.
134 s. 4MRE). Thismeans that if the current use of the immovable at the date of expro-
priation generates a higher market value, that use should be considered in the valu-
ation. However, if the current use of the immovable at the date of expropriation
generates a lower market value than the use for which expropriation is taking place,
the latter use (i.e. the alternative use) is to be accepted as a valuation assumption. This
solution is aimed to work in favor of the expropriated party; however, it does not
seem logical, fair, or necessary. In essence, the public pays a premium for an increase
in value which is the result of a future public investment. The expropriated party is
thus being compensated for future increases in value that are in noway related to his/
her activities or losses resulting from expropriation. In other words, the expropriated
partywill be in a better situation due to expropriation than he/she would have been if
a voluntary sale occurred. This does not correspond to the basic premise that compen-
sation should be equivalent and allow the affected person to recreate his proprietary
situation from before expropriation occurred (e.g. CT judgment K 1/99; P 5/99). Just
compensation should allow the expropriated party to recreate the lost asset, but it has
no connection with the changes of land value that will only occur once the property is
expropriated and therefore qualifies to be put to an alternative use.

The MRE regulations indicate that the compensation for expropriation does not follow
the assumption that the expropriated party’smaterial status should remain unchanged.
The idea that compensation should reflect the objective value, i.e. the market value of
the expropriated immovable (or another proprietary right to an immovable), but also
the diminished value of the remaining property (broken ties, division) and other losses
and costs that adversely affect the expropriated person’s financial status, has been rejec-
ted by the Polish legislator in the MRE. This poses questions as to the constitutionality
of such a solution in the light of the requirement for compensation to be just, i.e. one
which covers the damage experienced by the expropriated party.116

115. Wierzbowski 2010, p. 200.
116. E. Kucharska-Stasiak, ‘Uncertainty of Valuation in Expropriation Processes – the Case of Poland’,

3 – special series Nordic Journal of Surveying and Real Estate Research, 2008, p. 85.
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Even if one accepts that compensation should only reflect the value of the lost immov-
able, it is still debatable whether market value is the appropriate basis for calculating
compensation for expropriation.Market value is dependent onmarket phenomena and
market risks which influence the behavior and transactions that occur on the market,
betweenmarket participants. It is questionable, however, if thesemarket considerations
should be applied to forced acquisitions of immovables when it is clear that the expro-
priated party is not taking part in amarket transaction.117 Therefore, it should not come
as a surprise that that just compensation (i.e. an equivalent and economically commen-
surate one) is not as strongly connected with market value as may seem at first glance.

Moreover, calculating the market value of an immovable is an imperfect procedure
because of deficiencies of the real estatemarket thatmay be exacerbated inmarkets that
are still developing. In Poland, where the real estate market may still be qualified as an
emerging or a developing market, difficulties in market valuations result from ineffi-
ciencies of the legal system (e.g. registration of titles in the land register suffers from
unnecessary delays, local development plans are enacted only for selected areas), the
limited availability of reliable and extensive market information (lowmarket transpar-
ency), considerable volatility of the market (speculative capital, inflow of capital from
EU countries), deficiencies in the skills of real estate valuers.118 The above challenges
inherent in Polish market valuations suggest that the market value of an immovable
is always a somewhat imperfect calculation which should probably be employed to
set the bottom limit of just compensation but not to be its definitive indication.119 It
has also been suggested that replacement value for an immovablemay be a better alter-
native to market value since it is based on calculating the costs of buying a comparable
plot of land and recreating fixtures of land, the cost of latter being decreased by depre-
ciation. Thus, replacement value is closer to just compensation which should allow a
person to recreate his lost proprietary right.120 Currently, according to art. 135 s. 1
MRE calculating the replacement value applies to immovables that are not traded
on the market and is an exception to the rule that market value should be calculated.
Nevertheless, even replacement value will not compensate losses other than the loss of
the expropriated immovable. Furthermore, replacement value takes into account the
depreciation of an asset while offers on the market may not include ones of older, more
depreciated immovables. The expropriated party will therefore have difficulties in rec-
reating his previous state on the basis of the replacement value alone.

117. M. Szewczyk, ‘Konstytucyjna zasada słusznego odszkodowania i jej realizacja w ustawodawstwie
zwykłym’, in E. Knosala, A. Matan, G. Łaszczyca (Eds.), Prawo administracyjne w okresie transformacji
ustrojowej, Kraków, Zakamycze, 1999, p. 438.

118. E. Kucharska-Stasiak 2008, pp. 86-87.
119. M. Walacik, S. Źróbek, ‘Compulsory purchase compensation in polish law on a background of solu-

tions adopted in other countries’, in XXIV FIG International Congress 2010: Facing the Challenges – Build-
ing the Capacity. Proceedings, TS 3F (<www.fig.net>), p. 2.

120. Szewczyk 1999, p. 439.
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It becomes increasingly difficult to support the assumption that the market value for
the lost immovable exclusively amounts to just compensation for expropriation
when one takes into account the elements that the current compensation system
of the MRE ignores, namely: the costs of finding (real estate broker) and purchasing
(notarial and other legal costs) a new immovable, the costs of moving to a new loca-
tion and establishing the household/business/agricultural activity there, the costs
of adapting the immovable to special needs (handicapped persons), severed per-
sonal and business connections, the diminished value of the retained part of the
immovable.121

Simultaneously, in a special piece of legislation, namely, the act of 10 April 2003 on the
special principles of preparing and completing public road investments,122 the legis-
lator does award an additional 10,000 PLN (approximately 2400 Euro) if the expro-
priated immovable (for the purpose of a public road investment) was put to a
residential use and the expropriated party actually lived there (art. 18 s. 1f). The
act also provides that all expropriated owners are entitled to an additional 5% of
the calculated value of the immovable if they vacate and hand over the immovable
subject to expropriation immediately but in any case no later than in 30 days (art.
18 s. 1e) after receiving a relevant administrative decision (as defined in art. 18 s.
1e points 1-3). The reasons for introducing these two incentives are easily understand-
able. The additional payment for expropriating a residential immovable in which the
owner actually resides is a reflection of the fact that costs of moving will have to be
borne by the expropriated party. This premium does not apply to residential immov-
ables in which the owner does not live or to other types of immovables. The premium
paid for swiftly vacating and handing over immovables to be expropriated is an addi-
tional motivation for the owners to cooperate during the expropriation process.123

The above provisions clearly illustrate that compensation for expropriating immov-
ables is not the same for everyone and that the legislator is willing to compensate
additional costs and losses, but only in selected situations. At the same time, it is dif-
ficult to understand why the legislator pays a premium for moving residential pre-
mises but does not do so when businesses have to be relocated. Moreover, the
above only applies to those expropriated for public road investments. It is also sur-
prising that only those expropriated for public road investments receive an additional
premium for their co-operation, but those expropriated for other public purposes do
not. Does this warrant the conclusion that some public purposes are more important
than others? Even if this could be justified, why should it influence the amount of
compensation to be paid? Compensation should reimburse the losses caused by

121. E. Kucharska-Stasiak 2008, p. 90.
122. consolidated version: Journal of Statutes 2008, no. 80, item 721, as amended.
123. Wolanin 2010, pp. 289-290; Pawłowski 2012, pp. 178-181.
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expropriation and not generate other profits, paid from public money, to the expro-
priated person. Maybe the legislator is aware of the fact that the market value of the
expropriated immovable is not enough to ensure the proper co-operation of expropri-
ated persons who realize that this value does not cover the losses resulting from
expropriation. Finally, this solution is questionable in the light of art. 32 s. 1 PC accor-
ding to which everyone is equal in the light of the law and may expect to be treated
equally by public authorities. This provision seems to be violated by the fact that just
compensation for expropriation will only consist of the market value for some, while
for others it will include additional payments not directly connected with the losses
they incurred.124

At this point, it should also be mentioned, that expropriation must be preceded by
negotiations to purchase the immovable through a private law contract, usually of
sale or exchange (art. 112 s. 3 and 114 s. 1 MRE). In practice, since compensation
for expropriation will not cover many substantial losses caused by expropriations,
owners seek to negotiate a sale price that highly exceeds the market value of the
immovable. The state or local authorities are sometimes more and sometimes less
willing to pay such a price depending on the negotiating skills of the expropriated
party, the type of the investment, the time pressure of completing the acquisition
of necessary land, the number of owners that still must be expropriated, etc. This often
results in a situation when some, more clever or determined owners are overcompen-
sated while others are grossly under-compensated. This may occur particularly when
the expropriating party loses its interest in negotiations and offers to pay a price that
will cover little more than market value or only the market value. Although negoti-
ations by their very nature produce different effects for different parties, this is not
acceptable when public money is being spent on realizing a public purpose and
the owner is forced to enter negotiations under the threat of being expropriated. It
seems imperative to introduce additional rules concerning the prices that may be paid
by public authorities as a result of negotiations which are conducted in forced
conditions.

As an example, one may indicate that according to German law, the offer in negoti-
ations must be reasonable and allow the owner to purchase a comparable property
and re-establish the previous land use at a new location without suffering loss. The
market value of the immovable to be expropriated as well as consequential damages
and lost profits are all taken into account. If the owner refuses to accept an offer which
is reasonable, it serves as the top limit of compensation that may be paid when expro-
priation proceedings are instigated and subsequent increases of value will not be
taken into account. This should prevent any delaying tactics that owners may want

124. Cf. Szewczyk 1999, pp. 435-436.
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to employ in negotiations.125 Unfortunately, no such mechanisms are present in Pol-
ish regulations which denotes that the system of expropriation does not attempt to
eliminate possible and observable in practice speculative behaviors and vast differ-
ences between prices paid for immovables as a result of pre-expropriation negotia-
tions and the compensation paid if proper expropriation proceedings are instigated.

The need to compensate losses caused by expropriation and not just the loss of the
immovable is evident when one considers some practical examples of expropriation.
One of them concerns a blind person whose house was expropriated. The house was
unattractive in terms of its design, functionality, and repair; however, it was
designed and adapted to the needs of a blind person. Its market valuation was
not very high and consequently made it impossible for the blind person not only
to buy another house on the market, but also to buy one which was adapted to
his needs. In a similar scenario, a person who used a wheelchair was expropriated
from a house renovated and adapted to his needs and located in a neighborhood
where long-lasting ties and co-operation among the neighbors developed. The mar-
ket value may not fully reflect adjustments to the house connected with wheelchair
access and similar requirements. Additionally, the ties of the expropriated owner
with the supportive community will be severed and negatively impact the quality
of his life.126

Another example concerns the expropriation of a part of an immovable on which a
residential house is located. The compensation paid amounted to the market value
of the expropriated part, but it did not compensate for the decrease in the value of
the remaining plot of land where the house is located. The decrease in value was a
result of the vicinity of a new, busy public road, the increased noise and vibrations,
as well as the undesirability of living near a busy, public road.127 Finally, when the
expropriated immovable is a part of a business operation, the payment of market
value does not compensate for lost profits during relocation, the cost of relocation,
possible loss of clients, costs of relocating other business operations which have
to be located in the vicinity of the main operation, or increased costs of commuting
between business immovables. In many expropriation cases additional losses suf-
fered by the expropriated owners are connected with lengthened distances they
have to cover in order to reach their farms,128 warehouses, businesses, places of

125. W. Voss, ‘Appropriate Compensation in Terms of Compulsory purchase in Germany’, in S. Żrbek
(Ed.), Some Aspects of Compulsory Purchase of Land Acquisition, Olsztyn, TNN, 2010, p. 59.

126. Kucharska-Stasiak 2008, pp. 89-90.
127. Walacik, Źróbek 2010, pp. 4-5.
128. This is a particularly important issuewhen expropriating the homes of persons running an agricultural

business who may not have the physical ability to relocate their homes to a location near their farms/
fields (or vice versa), cf. M. Trojanek, ‘The process of acquiring rights to properties with regard to
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work, or homes.129 In an extreme case, an expropriated owner of agricultural and
forested land was forced to use a detour in order to reach a bar that he operated
on a piece of land that was left to him and excluded from expropriation. As a result
of this expropriation, the distance to his bar for him and his clients became approx-
imately 20 times longer and made operating the bar unprofitable. None of these
arguments were taken into consideration and the supposedly ‘just compensation’
amounted to the bare market value of the expropriated land.130

The above illustrate the extreme shortcomings of accepting that the payment of bare
market value for the taken immovable fulfils the constitutional requirement of just com-
pensation for expropriation and compel one to question the constitutionality of the rel-
evant MRE provisions. None of the CT or other court judgments deny that just
compensation should first and foremost allow the expropriated party to recreate
his/her previous situation even if not all losses are compensated. There is, however,
a notable difference between accepting that just compensation is not full compensation
and accepting that just compensation is simply the market value of the expropriated
asset. The principle of equivalence is crucial to determining compensation: affected
owners and occupants should be neither enriched nor impoverished as a result of
the compulsory acquisition. Financial compensation on the basis of equivalence of only
the loss of land rarely achieves the aim of putting those affected in the same position as
they were before the acquisition; the money paid cannot fully replace what is lost.

. CONCLUS IONS

The PC contains only a very concise provision on expropriation according to which it
is allowed for a public purpose andwith just compensation. A fuller understanding of
the constitutional premises of expropriation requires additional interpretation of
other constitutional provisions which allow one to conclude that expropriation
should also meet the requirement of proportionality and that it may only be intro-
duced in a statute as opposed to lower level legislation. It seems that the constitutional
expropriation clause is unnecessarily brief and that an explicit statement as to the
additional requirements mentioned above should be included in art. 21 s. 2 PC.

Luckily, the MRE which supplements the constitutional provision makes it clear that
the expropriation of immovables is an instrument of last resort which may only be

realisation of public investment projects (Selected Problems)’, in S. Żróbek (Ed.), Some Aspects of Com-
pulsory Purchase of Land Acquisition, Olsztyn, TNN, 2010, p. 40.

129. Walacik, Źróbek 2010, pp. 4-5.
130. See, M. Walacik, S. Źróbek, ‘Chosen principles of land acquisition for public purposes and just com-

pensation determination in Poland’, in S. Żróbek (Ed.), Some Aspects of Compulsory Purchase of Land
Acquisition, Olsztyn, TNN, 2010, pp. 27-29.
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employed if public purposes cannot be realized bymeans other than the deprivation of
ownership and the necessary immovables could not be acquired through a contract (art.
112 s. 2 MRE). Moreover, expropriation is only allowed in areas which in local devel-
opment plans have been designated for public purposes or when a decision about the
location of a public purpose investment has been issued (art. 112 s. 1 MRE). These prin-
ciples along with detailed administrative procedure (art. 113 et seq. MRE) ensure that
expropriation is utilized only when absolutely necessary and when less drastic mea-
sures could not be employed. The constitutional proportionality and public purpose
requirements are therefore fully implemented in the MRE.

Unfortunately the same cannot be said about just compensation that is to be paid for
expropriation. Although it is reasonable to accept that just compensation does not have
to amount to full compensation for all (even themost remote) losses thatmay occur as a
result of expropriation, it should achieve a balance between the economic impact expro-
priation has on the landowner and the importance of implementing a public purpose
investment. This balance cannot be achieved if just compensation includes only the
market value (exceptionally the replacement value) of the immovable but no conse-
quential damages or lost profits are taken into account. In effect, the compensation
for expropriation does not allow the affected party to be put in an equivalent position
to the one in which he/she was prior to expropriation. Therefore it is questionable
whether compensation provided for in the MRE is in fact just/fair.

The lack of balance is further exacerbated by the fact that in negotiations which oblig-
atorily precede expropriation it is possible to achieve a price that overcompensates the
landowner at the expense of public money. The principle that landowners should nei-
ther be enriched nor impoverished by expropriation131 and that the compensation
shall ensure that the affected party’s financial position is not weakened132 has not
been properly reflected in the Polish legal system. This is surprising particularly in
the light of comparative studies which show that many European and non-European
systems (e.g. Austria, Canada, Cyprus, Finland, the Netherlands, Germany, Norway,
New Zeland) include, in addition to the value of the lost immovable, lost profits, and
other costs (consequential damages).133

131. Cf. The Food and Agriculture Organization of The United Nations, Guidelines on Compulsory Land
Acquisition and Compensation, FAO, Rome, 2008, pp. 1-4, 23-24.

132. Cf. International Federation of Surveyors (FIG), Compulsory Purchase and Compensation Recommenda-
tions for Good Practice, Copenhagen, Denmark, FIG, 2010, p. 27.

133. Cf. S. Żróbek (Ed.), Some Aspects of Compulsory Purchase of Land Acquisition, Olsztyn, TNN, 2010, which
contains a collection of papers concerning expropriation and compensation issues in various countries;
also see, Walacik, Źrbek 2010, pp. 8-10 and the study they conducted: Comparative Study on Interna-
tional Compulsory Purchase Compensation Solutions in Accordance to FAO Principles of Equity and
Equivalence, <www.fig.net/pub/fig2011/papers/ts08g/ts08g_walacik_zrobek_4799.pdf>.
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The following FAO observation is indicative of the practical consequences of being
expropriated:

The principle of equivalence is crucial to determining compensation: affected owners and
occupants should be neither enriched nor impoverished as a result of the compulsory acqui-
sition. Financial compensation on the basis of equivalence of only the loss of land rarely ach-
ieves the aim of putting those affected in the same position as they were before the
acquisition; the money paid cannot fully replace what is lost.134

It is therefore imperative to open a legal discussion on compensation paid according
to MRE provisions in the context of experiences of other countries and economic ana-
lyses published outside the strictly legal realm. The full market value of expropriated
land is not the perfect answer to compensating losses experienced as a result of expro-
priation, particularly since neither the obligatory negotiations nor the expropriation
procedure are market phenomena.

134. FAO 2008, p. 23.
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 LESS INVASIVE MEANS

THE RELATIONSHIP BETWEEN SECTIONS 25 AND 36 OF THE CONSTITUTION OF THE REPUBLIC

OF SOUTH AFRICA, 19961

B.V. Slade*

. INTRODUCTION

Section 25(2) of the 1996 Constitution of the Republic of South Africa states that prop-
erty may only be expropriated in terms of a law of general application, for a public
purpose or in the public interest and is subject to the payment of compensation. It
was recently confirmed that the justification for an expropriation in terms of Section
25(2) of the Constitution lies in the public purpose or public interest that is served by
the expropriation.2 The payment of compensation can therefore never justify the
expropriation, since the payment of compensation is only a required result of a valid
expropriation. The question that was raised in recent court decisions was whether the
availability of less invasive means to achieve the purpose of the expropriation is a
valid defense against an expropriation. In other words, the issue was whether the
presence of an alternative less intrusivemeasure would be able to invalidate an expro-
priation that is otherwise lawful in terms of the constitutional requirements.

The less invasivemeans argument is a novel argument in South African expropriation law
and takes either oneof two forms. Firstly, the less invasivemeans argument canbe aimedat
the adoption of a different and less invasivemeasure such as a regulatory scheme that does
not involve expropriation of the property. Secondly, the less invasivemeasure can relate to
the expropriation of only a portion of land instead of the entire parcel. Therefore, the adop-
tion of such a differentmeasurewould in theory still ensure that the public purpose ismet,
but without expropriating the property or the whole of the property.

Recent case law creates the impression that courts will not easily question the expro-
priator’s decision to expropriate if it finds that the expropriation is for a public pur-
pose or in the public interest. This can be attributed to the deference traditionally
shown towards the choices made by the administrator and the rationality test that

* Senior Lecturer, Department of Public Law, Faculty of Law, Stellenbosch University.
1. This contribution is a follow-up of B.V. Slade, ‘The Less Invasive Means Argument in Expropriation

Law’, 2013 TSAR, pp. 199-216.
2. Harvey v. Umhlatuze Municipality 2011 1 SA 601 (KZP), Para. 82.



the courts customarily apply in expropriation cases.3 Therefore, once a court has
found that a particular expropriation is for a valid public purpose or in the public
interest it will not entertain the argument that the expropriation should be declared
invalid because the purpose for which the property is expropriated can also be real-
ized by alternative and less invasive measures.

In a previous article, I considered whether the application of a proportionality-type
inquiry in determining whether the expropriation is justified in terms of the public
purpose or public interest requirement might involve taking less invasive means into
account.4 It was found that it is unlikely that the courts will ever apply a proportion-
ality-type inquiry in that particular instance, given the deference usually showed
towards the decisions of administrators to expropriate property. The decision to
expropriate property also constitutes an administrative action and therefore it must
comply with Section 33 of the Constitution.5 As a result, I also considered whether, in
terms of the reasonableness analysis, the application of a proportionality test in revie-
wing the decision of the administrator to expropriate property can involve the ques-
tion whether less invasive means was taken into account when the administrator
decided to expropriate the property. The status of proportionality as a ground for
review is, however, controversial in South African law,6 making it unlikely that less
invasive means will play a meaningful role in reviewing the decision to expropriate.7

In this contribution, the relationship between Section 25 and the general limitation
clause in Section 36 of the 1996 Constitution, which refers to less restrictive means
as a factor to consider in determining whether a limitation placed on a right in the
bill of rights is justified, is considered. If Section 36 finds application to Section 25,
the less invasive means argument should find application in the evaluation as to
the whether the expropriation (the limitation on a right) is justified.

. CASE LAW

12.2.1 Introduction

The less invasive means argument can take either one of two forms. Firstly, the appli-
cant may argue that the expropriation of his entire parcel of land for the fulfillment of

3. See P.J. Badenhorst, J.M. Pienaar, & H. Mostert, Silberberg & Schoeman’s the Law of Property, 5th edn,
LexisNexis Butterworths, Durban, 2006, p. 567.

4. See Slade 2013, pp. 199-216.
5. Section 33(1) of the 1996 Constitution provides that “[e]veryone has the right to administrative action

that is lawful, reasonable and procedurally fair”.
6. See C. Hoexter, Administrative Law in South Africa, 2nd edn, Juta, Cape Town, 2012, p. 344.
7. See Slade 2013, pp. 208-209.
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the public purpose is unnecessary, since only a portion of the property is in fact
required to realize the public purpose. This argument was raised in the decision of
Bartsch Consult (Pty) Ltd. v. Mayoral Committee of the Maluti-A-Phofung Municipality8

(Bartsch). Secondly, the applicant may argue that the expropriation in its entirety is
unlawful, since a different measure that does not involve expropriation would be
equally effective to realize the purpose of the expropriation. This argumentwas raised
in Erf 16 Bryntirion (Pty) Ltd. v. Minister of Public Works9 (Erf 16 Bryntirion).

12.2.2 Bartsch Consult v. Mayoral Committee of the Maluti-A-Phofung Municipality

In the Bartsch decision, the respondent expropriated the applicant’s property to con-
struct a road. The expropriation notice authorized the expropriation of property for
purposes of building a road (regarded as the primary purpose of the expropriation)
and doing all things necessary in connection with building the road (regarded as the
secondary purpose of the expropriation). The applicant argued that the expropriation
of its property is unlawful, since it was expropriated for the benefit of a third party.
The section of the property not needed for the construction of the roadwas to be trans-
ferred to a third party for the erection of a shopping complex. In the alternative the
applicant argued that the expropriation of its entire parcel of land was unlawful since
it only required a portion of the land to construct the road.

The court regarded the building of a shopping mall by a third party as falling within
the secondary purpose of the expropriation, namely doing all things necessary in con-
nection with building a road. As a result, the court held that the expropriation of the
land in its entirety is for a public purpose and therefore lawful. The court also dismis-
sed the applicant’s argument that the expropriation of the additional landwas unlaw-
ful, because the court was of the opinion that the applicant confused motive with
purpose. Since the expropriation was for a valid purpose and was done in good faith,
the motive behind the decision to expropriate was apparently irrelevant “to the ques-
tion whether the power of expropriation had been validly exercised”.10 The applicant
could not prove bad faith on the part of the expropriator when its propertywas expro-
priated and the court therefore could not find any fault in the decision of the expro-
priator to expropriate the entire parcel of land.11

The court did not consider the argument of the applicant concerning the expropria-
tion of the parcel of land not needed to construct the road since the court was satisfied

8. [2010] ZAFSHC 11.
9. [2010] ZAGPPHC 154; [2011] ZASCA 246.
10. Bartsch Consult v. Mayoral Committee of the Maluti-A-Phofung Municipality [2010] ZAFSHC 11, Para. 6.
11. The court did not consider whether the expropriation of the additional property to allow the third party

to use it for economic development purposes was also for a valid public purpose. See Slade 2013, p. 201.
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that the building of a shopping mall was allowed for in the expropriation notice. In
that regard, the court did not consider less invasive means as an alternative measure
to realize the primary purpose of the expropriation.

12.2.3 Erf 16 Bryntirion (Pty) Ltd. v. Minister of Public Works

In this case, the applicant’s property was expropriated in order to upgrade the secu-
rity of the Bryntirion estate. The official residence of the president of South Africa as
well as the official state guest house is situated within the estate. The minister of pub-
lic works was of the opinion that the state had to own all the properties in order to
create one geographical unit to effectively ensure that the estatewas properly secured.
The applicant’s property, being the only property in the estate that was not owned by
the state, was consequently expropriated in order to incorporate the property into the
enclosed estate.

The applicant, as well as the high court and the Supreme Court of Appeal, accepted
that the expropriation of his property for purposes of improving the security of the
presidential estate is for a valid public purpose.12 The applicant nevertheless argued
that the expropriation of his property is unnecessary because there were alternative
means available to the state that would still ensure that the security of the estate was
improved. The alternative less invasive measures included the exclusion of his prop-
erty from the estate and the building of high walls between the applicant’s property
and the estate.

The high court held that since the expropriation was for a valid public purpose, the
presence of alternative, less intrusive means to achieve the result was irrelevant.13

Similarly, the Supreme Court of Appeal also accepted that the expropriation was
for a public purpose before addressing the argument of the applicant that the
expropriation was unnecessary because there was a lesser intrusive means avail-
able to achieve the required result. In this regard, the Supreme Court of Appeal
held as follows:

It is for the expropriating authority to decide howbest to achieve its purpose. The evaluation
of whether an expropriation is expedient or necessary lies with the expropriating authority.
The fact that there are other ways to achieve the purposes of the expropriation is irrelevant
provided that the expropriation is for a ‘public purpose’.14

12. Erf 16 Bryntirion (Pty) Ltd v. Minister of Public Works [2010] ZAFSHC 11, Para. 59; Erf 16 Bryntirion (Pty)
Ltd v. Minister of Public Works [2011] ZASCA 246, Para. 10.

13. Erf 16 Bryntirion (Pty) Ltd v. Minister of Public Works [2010] ZAFSHC 11, Para. 54.
14. Erf 16 Bryntirion (Pty) Ltd v. Minister of Public Works [2011] ZASCA 246, Para. 16. Footnotes omitted.
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12.2.4 Evaluation

From the decisions discussed above, it seems unlikely that the South African courts
will consider alternative means to realize a public purpose as a means to invalidate an
expropriation. It may seem as if the courts shy away from strictly scrutinizing the
need for the state to exercise its power of expropriation. This can be attributed to
the rationality test that the courts customarily apply in expropriation cases.15 In terms
of the rationality test the availability of alternative less invasive means is not consid-
ered, since the courts are deferent towards the decision of the expropriator once it is
satisfied that there is a rational connection between the decision and the purpose of
the decision.

. THE RELATIONSHIP BETWEEN SECTIONS  AND  OF THE 

CONST ITUTION

12.3.1 Introduction

It is apparent from the decisions discussed above that South African courts do not
regard a lesser invasive means to realize a public purpose to be a valid defense
against an expropriation or even as a relevant consideration in deciding whether
the expropriation is justified in terms of the public purpose requirement.16 How-
ever, Section 36(1) Constitution, the general limitation clause, states that a right
in the bill of rights may only be limited to the extent that the limitation is reasonable
and justifiable, taking into account all relevant factors.17 In Section 36(1)(e), the fac-
tor that may be considered is “less restrictive means to achieve the purpose”. Section
36(1) usually comes into play during the second stage in the two-stage approach to
bill of rights litigation.18 The two-stage approach involves, during the substantive
phase, firstly the question whether there has been an infringement of a right in
the bill of rights, and secondly (when an infringement was proved), whether that
limitation is justifiable in terms of Section 36.19 If the two-stage approach is

15. See Badenhorst, Pienaar, & Mostert 2006, p. 567.
16. See especially Erf 16 Bryntirion (Pty) Ltd v. Minister of Public Works [2011] ZASCA 246, Para. 16.
17. Section 36(1): “The rights in the Bill of Rightmay be limited only in terms of law of general application to

the extent that the limitation is reasonable and justifiable in an open and democratic society based on
human dignity, equality and freedom, taking into account all relevant factors, including – (a) the nature
of the right; (b) the importance of the purpose of the limitation; (c) the nature and extent of the limitation;
(d) the relation between the limitation and its purpose; and (e) less restrictive means to achieve the
purpose.”

18. See S v. Makwanyane 1995 3 SA 391 (CC), Para. 100; Prince v. President of the Law Society of the Cape of Good
Hope 2002 2 SA 794 (CC), Paras. 40-45.

19. See I. Currie & J. De Waal, The Bill of Rights Handbook, 6th edn, Juta, Cape Town, 2013, pp. 26-28.
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followed, Section 36(1) and specifically “less restrictive means to achieve the pur-
pose” may be taken into account in deciding whether the limitation of a particular
right is justified.

Although it was initially assumed that the two-stage approach to bill of rights litiga-
tion would also apply when it concerns the protection of property in terms of Section
25,20 the Constitutional Court in First National Bank of SA Ltd. t/a Wesbank v. Commis-
sioner, South African Revenue Service; First National Bank of SA Ltd. t/a Wesbank v. Min-
ister of Finance21 (FNB) set out a particular methodology in which all constitutional
property disputes in Section 25 should be evaluated. The steps laid down in the
FNB decision allows for justification in terms of Section 36(1) when a particular action
results in an arbitrary deprivation of property or an expropriation that conflicts with
Section 25(2).

12.3.2 Applying the FNB Methodology to All Constitutional Property Disputes

The Constitutional Court in FNB set out a particular framework in which all consti-
tutional property disputes in Section 25 should be evaluated.22 In terms of the FNB
decision, expropriation is a subset of deprivation; therefore, all expropriations
(Section 25(2)) must also satisfy the test for a valid deprivation in terms of Section
25(1).23 In FNB, the Court also recognized that a deprivation that does not pass scru-
tiny under Section 25(1) should be justified in terms of the general limitation clause,
Section 36.24

20. See A.J. van der Walt, The Constitutional Property Clause, Juta, Cape Town, 1999, p. 28; Badenhorst, Pie-
naar & Mostert 2006, p. 528.

21. 2002 4 SA 768 (CC).
22. The first question is whether that which is taken away constitutes property for purposes of Section 25. If

answered in the affirmative it is asked whether there has been a deprivation of such property. If there
has been a deprivation of such property it is askedwhether the deprivation is consistent with Section 25
(1). If is not consistent with Section 25(1) it is asked whether the deprivation is justified in terms of Sec-
tion 36 of the Constitution. If it is justified in terms of Section 36, it is asked whether the deprivation
amounts to an expropriation for purposes of Section 25(2). If the deprivation amounts to an expropri-
ation, it is asked whether it complies with Section 25(2). If it does not comply with Section 25(2), it is
asked whether it can nevertheless be justified in terms of Section 36(1). It should be noted that when
any of the questions has been answered in the negative, that is the end of the enquiry. For instance,
if that which is taken away does not constitute property for purposes of Section 25, the inquiry does
not proceed past the first stage. First National Bank of SA Ltd t/a Wesbank v. Commissioner, South African
Revenue Service; First National Bank of SA Ltd t/a Wesbank v. Minister of Finance 2002 4 SA 768 (CC),
Para. 46.

23. First National Bank of SA Ltd t/aWesbank v. Commissioner, South African Revenue Service; First National Bank
of SA Ltd t/a Wesbank v. Minister of Finance 2002 4 SA 768 (CC), Paras. 57-58.

24. First National Bank of SA Ltd t/aWesbank v. Commissioner, South African Revenue Service; First National Bank
of SA Ltd t/aWesbank v.Minister of Finance 2002 4 SA 768 (CC), Paras. 46, 58. InNational Credit Regulator v.
Opperman 2013 2 SA 1 (CC), Para. 74, the Constitutional Court stated that it previously assumed,
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Much has been written about the FNBmethodology, all of which will not be repeated
here.25 The effect of the methodology proposed by the Court in FNB is that the deter-
mination of whether a deprivation (or an expropriation) would pass constitutional
muster will depend on the evaluation of whether a particular deprivation is arbi-
trary.26 According to the Court in FNB, a deprivation is substantively arbitrary if there
is insufficient reason for the deprivation. To determine whether there is insufficient
reason for the deprivation, a ‘complexity of relations’27 must be considered. This par-
ticular test is contextual and the level of scrutiny also depends on the particular con-
text.28 Sufficient reason may in some cases be established through the application of a
mere rationality test, while in other cases a proportionality test might be necessary.29

The proportionality test that might be applied in some instances resembles, or is closer
to, the test in terms of Section 36(1).30 It is also said that the factors for determining
whether there is sufficient reason for the deprivation as explained in the FNB decision
is the same as the factors in Section 36(1).31

Therefore, a deprivation that fails the Section 25(1) test will also fail the Section 36
(1) test given the similarity between the arbitrariness test as laid down in the FNB
decision and the factors contained in Section 36.32 If an expropriation passes the
arbitrariness test (and it can then be assumed that it will also pass the Section
36(1) test), it is difficult to imagine that it will be declared invalid because it does
not comply with the specific requirements in Section 25(2).33 For instance, if an

without deciding, that a deprivation can also be justified in terms of Section 36(1). In that regard the
Court stated that “the text of section 36 does not suggest that any right is excluded from limitation under
its provisions”.

25. See for instance Badenhorst, Pienaar & Mostert 2006, pp. 528-530; T. Roux, ‘Property’, in S. Woolman,
M. Bishop & J. Brickhill (Eds.), CLoSA, Vol. III, 2nd edn, Juta, Cape Town, 2003, chap. 46-2-46-5; A.J.
van der Walt, Constitutional Property Law, 3rd edn, Juta, Cape Town, 2011, pp. 218-225, 282-288.

26. In this regard Roux 2003, chap. 46-2-46-3, 46-23 argues that the property clause inquiry will be domi-
nated by the arbitrariness test.

27. First National Bank of SA Ltd t/aWesbank v. Commissioner, South African Revenue Service; First National Bank
of SA Ltd t/a Wesbank v. Minister of Finance 2002 4 SA 768 (CC), Para. 100.

28. See Van der Walt 2011, pp. 245-246.
29. First National Bank of SA Ltd t/aWesbank v. Commissioner, South African Revenue Service; First National Bank

of SA Ltd t/a Wesbank v. Minister of Finance 2002 4 SA 768 (CC), Para. 100(g). See also Van der Walt 2011,
p. 246.

30. First National Bank of SA Ltd t/aWesbank v. Commissioner, South African Revenue Service; First National Bank
of SA Ltd t/a Wesbank v. Minister of Finance 2002 4 SA 768 (CC), Para. 100(g).

31. Van der Walt 2011, p. 77; Badenhorst, Pienaar &Mostert 2006, pp. 530-531. See National Credit Regulator
v. Opperman 2013 2 SA 1 (CC), Para. 75, and the discussion of this decision below.

32. Van derWalt 2011, p. 77; Badenhorst, Pienaar &Mostert 2006, pp. 530-531. See S. Woolman &H. Botha,
‘Limitations’, in S.Woolman, T. Roux&M. Bishop (Eds.),CLoSA, Vol II, 2nd edn, Juta, Cape Town, 2006,
chap. 34-4-34-5 for criticism against the collapsing of the rights-stage analysis and the limitation-stage
analysis into a single stage.

33. See Van der Walt 2011, pp. 451-452.
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expropriation is not undertaken for a public purpose or in the public interest, it
would have already been declared invalid during the determination of whether
the deprivation is arbitrary.34 Therefore, an inquiry into the validity of an expro-
priation would either be constitutional or not based on the finding of whether the
expropriation is arbitrary as formulated by the Court in FNB.35

Given that expropriation is a subset of deprivation, and that all property disputes
should, in terms of the FNB decision, first have to be answered in terms of Section
25(1) and that the outcome will depend on whether the deprivation is arbitrary, it
has been argued that it is highly unlikely that Section 36(1) limitation analysis would
apply to constitutional property disputes,36 except in “the most singular and abnor-
mal cases”.37 This would in principle mean that when a claimant protests against the
legitimacy of the expropriation of his property in terms of the Expropriation Act 63 of
1975, it should firstly be considered whether the state interference constitutes an arbi-
trary deprivation of property.38 Given the arbitrariness-vortex argument of Roux,39 it
is difficult to see how a Section 36(1) analysis would add anything to the inquiry,
because the arbitrariness test will determine whether the objection raised against
the expropriation will succeed or fail.

However, it should still be possible to take less invasive means into account, but in a
very unique way. As already indicated above, the determination as to whether the
deprivation is arbitrary, as described in the FNB decision, will involve the same set
of questions that would have been asked in Section 36(1).40 If the deprivation is there-
fore arbitrary, it cannot be saved in terms of Section 36(1) given the similarity. If the
deprivation is not arbitrary, it will also pass the Section 36(1) inquiry. However, the
arbitrariness test can involve the consideration of whether a less invasive means is
available. Or alternatively, if the courts were to follow the FNB methodology, the

34. With reference to First National Bank of SA Ltd t/a Wesbank v. Commissioner, South African Revenue Service;
First National Bank of SA Ltd t/aWesbank v. Minister of Finance 2002 4 SA 768 (CC), Para. 100, Van derWalt
2011, pp. 228 states that the “[r]ecognition of an implicit public purpose requirement fits in with section
25(1) of the South African Constitution, especially in view of the fact that the Constitutional Court has
confirmed that the prescription of arbitrary deprivation is intended to ensure that deprivation of prop-
erty is imposed with due regard for proportionality between the public interest served by regulation and
the private interests affected by it.”

35. See Roux 2003, Chap. 46-2-46-3, 46-23.
36. A.J. van der Walt, ‘The Limits of Constitutional Property’, (1997) 12 SAPL, pp. 275-330.
37. Van der Walt 2011, pp. 77.
38. Since all expropriations are undertaken in terms of legislation, it is assumed that the ‘law of general

application’ requirement in Section 25(1) and Section 25(2) will seldom lead to difficulties.
39. Roux 2003, chap. 46-2-46-3, 46-23.
40. National Credit Regulator v. Opperman 2013 2 SA 1 (CC), Para. 75. See also I.M. Rautenbach, ‘Overview of

Constitutional Court Judgments on the Bill of Rights – 2012’, 2013 TSAR, p. 319; Van der Walt 2011,
p. 77.
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courts can apply the arbitrariness test (with specific reference to the factors in Section
36) to an expropriation, in a contextual approach.

For instance, inNational Credit Regulator v. Opperman41 the Constitutional Court had to
decide whether to uphold the high court’s declaration of unconstitutionality of
Section 89(5)(c) of the National Credit Act 34 of 2005 (NCA) because it constitutes
an arbitrary deprivation of property in contravention of Section 25(1) of the Consti-
tution. In that decision the Court held that the deprivation of the respondent’s enrich-
ment claim is property and therefore enjoys protection in terms of Section 25.42 The
Court also held that there was a deprivation of such enrichment claim; that the dep-
rivation is arbitrary because there was insufficient reason for such a deprivation; and
that the means chosen to deter unregistered credit providers from extending credit
outside of a regulatory framework was disproportionate.

What is of interest for present purposes is the Constitutional Court’s approach to the
test for arbitrariness as previously laid down in FNB and the factors in Section 36(1).
The Court stated that:

[m]any of the factors employed under the arbitrariness test to determine sufficiency of rea-
son yield the same conclusion when considering whether a limitation is reasonable and jus-
tifiable under Section 36.43

For instance, theremust be an appropriate relationship between the limitation and the
purpose as envisaged by Section 36(1)(d), which is also a consideration when deter-
mining whether a deprivation is arbitrary.44 The Court also specifically considered
the factor in Section 36(1)(e), namely, the availability of less restrictive means to deter
unregistered credit providers from extending credit outside of the ambit of the regu-
latory regime, in coming to the conclusion that the deprivation is arbitrary. According
to the Court a less restrictive mean can include the forgoing of interest by the unre-
gistered credit provider. This less restrictive means would not lead to the deprivation
of the unregistered credit provider’s enrichment claim in all situations.45 The Court
ultimately held that Section 89(5)(c) cannot be saved “as a reasonable and justifiable
limitation of the right not to be deprived of property arbitrarily”.46 The Court also
summarized its finding as follows:

41. 2013 2 SA 1(CC).
42. See Rautenbach 2013, p. 318; A.J. van der Walt, ‘Constitutional Property Law’, (2013) 1 JQR, Para. 2.1.
43. National Credit Regulator v. Opperman 2013 2 SA 1 (CC), Para 75. In this regard Rautenbach 2013, p. 319

states that “[t]he court now frankly states that the concept ‘arbitrary’ is applied by taking into account all
the considerations referred to in Section 36(1)(a)-(e).”

44. First National Bank of SA Ltd t/aWesbank v. Commissioner, South African Revenue Service; First National Bank
of SA Ltd t/a Wesbank v. Minister of Finance 2002 4 SA 768 (CC), Para. 100.

45. National Credit Regulator v. Opperman 2013 2 SA 1 (CC), Para. 78.
46. National Credit Regulator v. Opperman 2013 2 SA 1 (CC), Para. 80.
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The nature of the right, the importance of the limitation, the nature and extent of the limitation,
the relation between the limitation and its purpose and less restrictive means to achieve the pur-
pose have all, in effect, been considered in determining whether the deprivation is arbitrary.47

In terms of this construction, it seems possible that less restrictivemeans to achieve the
purpose when property is expropriated can be taken into account in the evaluation of
whether the expropriation is arbitrary in terms of Section 25(1) of the Constitution.
The less restrictive means can, therefore, be taken into account in a contextual
approach that incorporates the factors in Section 36(1) by applying the FNB method-
ology to all constitutional property disputes.

12.3.3 The Courts’ Evasion of the FNB Methodology in Formal Expropriation Cases

The Constitutional Court in FNB laid down a specific methodology that should be
applied when a Section 25(1)-(3) infringement has been shown. However, recent case
law suggests that when a formal expropriation48 has taken place, courts will not stick
to the FNB methodology of starting with the requirements for a valid deprivation in
terms of Section 25(1), but will proceed directly to Section 25(2), asking whether the
expropriation was undertaken for a valid public purpose or in the public interest or
whether the compensation is just and equitable as required by Section 25(2) and (3).49

For instance, in Du Toit v. Minister of Transport,50 where the applicant’s property was
expropriated for purposes of building a road the Constitutional Court had to consider
whether the compensation offered to the applicant in terms of the Expropriation Act
63 of 1975 was just and equitable as required by Section 25(3) of the Constitution. In
this decision, there was a clear expropriation in terms of the National Roads Act 54 of
1971, and it was merely assumed that the purpose of the expropriation (upgrading a
national road) is for a public purpose. The Court immediately proceeded to ask
whether the compensation is just and equitable as required by Section 25(3) of the
Constitution, without following the steps in FNB. Similarly, in the cases discussed
above, Bartsch51 and Erf 16 Bryntirion,52 the relevant courts accepted that the limita-
tion rose to the level of expropriation that had to comply with Section 25(2). In these

47. National Credit Regulator v. Opperman 2013 2 SA 1 (CC), Para. 79 (emphasis added).
48. In this sense ‘formal expropriation’ refers to the situation where a property owner has been served with

an expropriation notice in terms of relevant legislation that confers expropriatory powers on a particular
authority (for instance theNational RoadsAct 54 of 1971), indicating the purpose forwhich the property
is expropriated, the date of expropriation and the compensation offered in terms of the Expropriation
Act 63 of 1975.

49. Erf 16 Bryntirion (Pty) Ltd v. Minister of Public Works [2011] ZASCA 246; Du Toit v. Minister of Transport
2006 1 SA 297 (CC). See also Slade 2013, p. 207; Van der Walt 2011, pp. 224-225, 285.

50. 2006 1 SA 297 (CC).
51. [2010] ZAFSHC 11.
52. [2010] ZAGPPHC 154; [2011] ZASCA 246.
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decisions, the relevant courts did not first consider whether there was an arbitrary
deprivation as prescribed by FNB.

If the courts proceed directly to Section 25(2), without following FNB, the arbitrariness
test (which overlaps with the factors in Section 36(1)) is not considered but attention is
only paid to the specific requirements in Section 25(2) and (3). Furthermore, in the
absence of following the FNB methodology the courts do not follow the two-stage
approach to bill of rights litigation. In that regard, the factors contained in Section
36(1) is not considered. This creates the impression that if the state expropriates prop-
erty it must only comply with the specific requirements in Section 25(2), namely, that
is must take place in terms of a law of general application, must be for a public pur-
pose or in the public interest and the compensation offeredmust be just and equitable.
If the expropriation does not take place in terms of a law of general application or the
purpose of the expropriation is not a valid public purpose or in the public interest, the
expropriation will be invalid.53 This creates the impression that Section 25(2) might
protect nothingmore than the right not to be expropriated of property but for the pro-
visions in the relevant section.

12.3.4 Applying the Two-Stage Approach to Bill of Rights Litigation
to Section 25(2) Disputes

It was already shown that the courts do not apply the FNBmethodology when a for-
mal expropriation has taken place. In principle, it should be possible that Section 36(1)
can still find application if the two-stage approach to bill of rights litigation is applied
to Section 25(2) disputes. Section 36(1) is relevant during the second stage of substan-
tive bill of rights litigation, in other words when it is considered whether the limita-
tion of a right in the bill of rights is justified. However, certain provisions in the bill of
rights, such as Section 25(1) and 25(2), contain specific limitation provisions and this
seemingly complicates the application of Section 36(1) to these sections.54 Section 25(1)
states that “[n]o one may be deprived of property except in terms of law of general
application and no law may permit arbitrary deprivation of property”.55 Section 25(2)
states that property may only be expropriated in terms of a law of general applica-
tion, for a public purpose or in the public interest and is subject to the payment of

53. If the compensation is not just and equitable the expropriation will in itself not be invalid, since the pay-
ment of compensation is not a legitimacy requirement, but a required consequence of a valid expropri-
ation. In this regard see Harvey v. Umhlatuze Municipality 2011 1 SA 601 (KZP), Para 82; Van der Walt
2011, p. 496.

54. Sections 9, the right to equality, and 12, the right not to be deprived of freedom arbitrarily and without
just cause, are further examples. In this regard see I.M. Rautenbach, ‘The Limitation of Rights in terms of
provisions of the Bill of Rights other than the general limitations clause: A few examples’, 2001 TSAR,
pp. 617-641. See also Woolman & Botha 2006, chap. 34-4-34-5.

55. (emphasis added).
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compensation.56 What is of special importance is the relationship between the specific
limitation provisions contained in Section 25(2) and the general limitation clause.
This relationship can only be considered effectively if it is accepted that Section
25(1)-(3) protects a right to property and not just a right not to be deprived or expro-
priated of property but for the specific requirements of Section 25(1) and (2).57

Rautenbach argues that if a clause in the bill of rights contains a specific limitation
provision applicable only to that right, the specific limitation provision should be
applied cumulatively to the factors contained in the general limitation clause.58

The presence of a specific limitation provision does not therefore exclude the general
limitation provision, since it applies to all rights.59 In that regard a special limitation
provision may set more stringent requirements for limitation of that particular right,
may “render the limitation of a specific right easier”,60 clarify an uncertainty with
regard to an element in the general limitation clause, or just simply re-iterate what
is stated in the general limitation clause.61

With regard to the relationship between the specific limitation provisions in Sec-
tion 25(2), namely, that an expropriation may take place only for a public purpose
or in the public interest and that compensation must be paid, and the general lim-
itation clause, Rautenbach argues as follows: When an infringement of property
rises to the level of expropriation, it is only justified in terms of the specific limi-
tation provision if it is undertaken for a public purpose or in the public interest,
which according to Rautenbach qualifies the general limitation clause with respect
to “the importance of the purpose of the limitation”.62 An expropriation may
therefore not be undertaken for any other purpose, such as a private purpose,
but only for a public purpose or in the public interest.63 Section 25(2), read with
Section 25(3), also stipulates that compensation must be paid when an infringe-
ment rises to the level of expropriation. According to Rautenbach this specific lim-
itation provision:

56. (emphasis added)
57. SeeVanWalt 2011, pp. 34-42 for arguments raised for and against viewing Section 25(1)-(3) as a property

guarantee.
58. Rautenbach 2001, p. 622; I.M. Rautenbach, Rautenbach-Malherbe Constitutional Law, 6th edn, Juta, Cape

Town 2012, pp. 314-315.
59. Rautenbach 2001, p. 622. See also Currie & De Waal 2013, p.152.
60. Rautenbach 2012, p. 315.
61. Rautenbach 2012, pp. 315-316.
62. Section 36(1)(b). Rautenbach 2001, p. 638; Rautenbach 2012, p. 408.
63. I.M. Rautenbach, ‘General Introduction to the Bill of Rights’, in Y. Mokgoro & P. Tlakula (Eds.), Bill of

Rights Compendium, Service issue 29, Durban, LexisNexis, 2011, Para. 1A73.3, with reference to Lebowa
Mineral Trust Beneficiaries Forum v. President of the Republic of South Africa 2002 1 BCLR 23 (T), Para. 31.
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qualifies the general limitation clause, [Section 36(1)(d)] because it prescribes that the appro-
priate relation between the limitation of the right and its purpose must be achieved through
the payment of compensation and in no other way, for example, through the rewarding of
expropriates with civil-service appointments.64

Given that Section 25(2), read with 25(3), qualifies two of the provisions in the general
limitation clause, what is the position of the remaining provisions in Section 36(1) that
Section 25(2) does not qualify or clarify?65 Is it possible to take less restrictive means
into account in evaluating whether the expropriation is justified? In this regard Rau-
tenbach states the following:

The provisions of section 25(2) and (3), therefore, contain special limitation requirements
that qualify the general limitation in respect of the purpose for which the limitation may
be imposed and the way in which an acceptable relation between purpose and limitation
must be achieved. This is not a complete overlap. In principle, section 36 as embodied in
the non-arbitrary requirement of section 25(1) must, therefore, apply to expropriation to
the extent that section 36 has not been qualified by section 25(2) and (3).66

Following Rautenbach’s argument, it is possible to conceive that the factors men-
tioned in Section 36(1) not specifically qualified by Section 25(2) can find application
when it is considered whether the expropriation (the limitation on the right to prop-
erty) is justified. Therefore, when there is an alternative means to realize the purpose
of expropriation, such as expropriating only a part of the property or instituting a reg-
ulatory measure, the expropriation may in principle not be justifiable in terms of Sec-
tion 36(1). If the expropriation does not, on the facts of the case, constitute a justifiable
limitation then the expropriation should be invalid.

Although this approach looks appealing and quite straightforward, the courts do not
follow the two-stage approach to bill of rights litigation when it concerns a Section 25
(2) dispute.67 The FNBmethodology as prescribed by the Constitutional Court is also
not followed. The courts, in evaluating whether an expropriation is justifiable, only
inquire whether the specific requirements of Section 25(2) have been complied with.
In the Erf 16 Bryntirion v. Minister of Public Works68 decisions, the courts only consid-
eredwhether the expropriation is justified in terms of the public purpose requirement.

64. Rautenbach 2012, p. 409. See also Rautenbach 2001, pp. 638-639.
65. Section 36(1)(a), (c) and (e) of the 1996 Constitution.
66. Rautenbach 2011, Para. 1A73.3; Rautenbach 2012, p. 410.
67. SeeDu Toit v.Minister of Transport 2006 1 SA 297 (CC);Bartsch Consult (Pty) Ltd v.Mayoral Committee of the

Maluti-A-Phofung Municipality [2010] ZAFSHC 11; Erf 16 Bryntirion (Pty) Ltd v. Minister of Public Works
[2010] ZAGPPHC 154; [2011] ZASCA 246.

68. [2010] ZAFSHC 11; [2011] ZASCA 246.
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InDu Toit v. Minister of Transport,69 the Constitutional Court only considered whether
the compensation offered complied with the relevant Constitutional provisions. This
creates the impression that Section 25(2) is a guarantee of nothing more than the right
not to be expropriated of property but for the specific requirements in Section 25(2).70

If property is expropriated for a public purpose or in the public interest in terms of a
law of general application and the compensation is just and equitable, the expropri-
ation is valid and that is the end of the matter. If however, the expropriation does not
take place for a public purpose or in the public interest, then the expropriation is inva-
lid and no further justification can be offered. In that regard the chances are slim that
Section 36(1), and particularly the less restrictive means factor in Section 36(1)(e), can
find application to a Section 25(2) dispute.

12.3.5 Evaluation

The courts do not follow the FNB methodology as prescribed by the Constitutional
Court when a formal expropriation has taken place. It also seems unlikely that the
two-stage approach to bill of rights litigation will apply to a Section 25(2) dispute.
If Section 25(2) is regarded as nothing more than the right not to be expropriated
of property but for the requirements in Section 25(2), it seems improbable that less
invasive means will be considered given that the South African courts customarily
apply a rationality test when considering whether an expropriation is justified in
terms of Section 25(2).71 South African courts are deferent towards the decision of
the expropriator and once they are satisfied that there is a rational connection between
the decision and the purpose of the decision, the expropriation is deemed to be jus-
tified. While this position may be unproblematic in cases where the property is expro-
priated for a public purpose, such as building roads, it may be unsatisfactory when
property is expropriated in the public interest, such as expropriating property for
purposes of economic development, where a third party transfer is also
involved.72

. CONCLUS ION

The justification of an expropriation lies in the public purpose or public interest that is
served by the expropriation.73 In recent court decisions, South African courts have

69. 2006 1 SA 297 (CC).
70. See Van Walt 2011, pp. 34-42.
71. See Badenhorst, Pienaar & Mostert 2006, p. 567.
72. See B.V. Slade, ‘“Public Purpose or Public Interest” and Third Party Transfers’, (2014) 17 PER,

pp. 167-206.
73. Harvey v. Umhlatuze Municipality 2011 1 SA 601 (KZP), Para. 82.
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indicated that once it is found that an expropriation is for a valid public purpose or in
the public interest, the fact that there may be less invasive means available to realize
the purpose of the expropriation is irrelevant.74 In this article, two ways in which less
invasive means could be taken into account when determining whether an expropri-
ation is justified was considered. The first concerns the application of the FNB meth-
odology to all constitutional property law disputes, while the second relates to the
application of the two-stage approach to constitutional litigation. Above it was
pointed out that neither of the possibilities seems to be viable. Courts do not follow
the FNB methodology of starting with Section 25(1) when the case concerns a formal
expropriation, and in the absence of following the FNB methodology, courts do not
follow the two-stage approach. In all cases dealing with a formal expropriation, the
courts only consider whether or not the expropriation complies with the specific
requirements in Section 25(2). If the expropriation, therefore, takes place in terms
of a law of general application, is undertaken for a public purpose or public interest
and the compensation is just and equitable, then the expropriation is justified and no
further objections can be raised. Since the two possibilities outlined in the paper seem
not to be feasible, the argument for the application of a proportionality type inquiry in
terms of Section 25(2) becomes stronger, especially where property is expropriated for
broader purposes that are vaguely in the public interest.

Recent case law confirms that as long as there is a rational connection between the
purpose of the expropriation and the expropriation as ameans to realize that purpose,
and provided the purpose vaguely satisfies the public purpose or public interest
requirement on that low level of scrutiny, the courts will not query or invalidate
the decision of the expropriator to expropriate property purely because there may
be an alternative means to realize the same purpose.75 The generally deferent attitude
adopted by the courts implies that the availability of an alternative, less invasive
means to realize the purpose is not currently a valid ground for an attack on the deci-
sion to expropriate.

In situations where the purpose of the expropriation is uncontroversial, this approach
is unproblematic. For instance, ensuring the safety of the state president is a valid
public purpose as understood narrowly and if the responsible authority decides that
expropriation of private property is the best way to ensure the safety of the president,
the expropriation should arguably not be set aside by the courts easilymerely because
alternative measures to reach the goal are available. In the Irish decision of Lord
Ballyemond v. The Commission for Energy Regulation76 the court held that even if
there are alternative means available to realize a valid public purpose, the decision

74. See Erf 16 Bryntirion (Pty) Ltd v. Minister of Public Works [2010] ZAGPPHC 154; [2011] ZASCA 246.
75. See Erf 16 Bryntirion (Pty) Ltd v. Minister of Public Works [2011] ZASCA 246.
76. 2006 IEHC 206.
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to expropriate property along a specific route or in a specific manner can only be set
aside if there is a substantial reason as towhy the expropriating authority should have
elected to expropriate along a different route. Mere unhappiness on the side of the
expropriated owner is, therefore, not a ground for setting aside the expropriation.77

To this extent, current reluctance to accept the less invasive means argument is justi-
fiable. However, in cases where the purpose of the expropriation is in itself controver-
sial, such as vaguely defined economic development purposes or transferring
expropriated property to third parties for economic development purposes, the avail-
ability of less invasive means to realize the purpose cannot be irrelevant.78

In German law, legislation must be specific about the purpose for which property is
expropriated. It therefore has to indicate that expropriation of property is absolutely
necessary for the achievement of a particular, specific public purpose. As a result of
the public purpose requirement in Article 14.3 of 1949 German Basic Law,79 coupled
with the proportionality principle applied by the German courts when adjudicating
expropriation cases, an expropriation is only valid if it is the onlymanner (ultima ratio)
in which the public purpose can be realized.80 If an alternative, less invasive means is
available to realize that specific public purpose, the expropriation can be set aside by
the courts.81 This ensures that the appropriate balance between the protection of indi-
vidual property rights and the interest of the society is maintained, without unduly
interfering with the decision-making powers of the administration.82 Therefore, it is
suggested that a stricter proportionality enquiry, as is applied in German expropria-
tion law, should also be applied in South African law in cases where the purpose of

77. See Lord Ballyedmond v. The Commission for Energy Regulation and Others [2006] IEHC 206; R. Walsh, Pri-
vate Property Rights in the Irish Constitution, Phd thesis, Trinity College, Dublin, 2011, p. 246.

78. This is especially true in the absence of a dedicated legislative scheme that defines the proposed devel-
opment and that includes some kind of control over or accountability of the purpose.

79. Grundgesetz für die Bundesrepublik Deutschland 1949.
80. BVerfGE 24, 367 [1968] (Deichordnung); H.J. Papier, ‘Art 14’, in T. Maunz et al. (Eds), Grundgesetz Kom-

mentar, Vol. II, 53rd update, C.H. Beck, Munich, 2008, pp. 310-311, Paras. 589-590; R.Wendt, ‘Eigentum,
Erbrecht und Enteigung’, in M. Sachs (Ed.), Grundgesetz Kommentar, 4th edn, C.H. Beck, Munich, 2007,
p. 629, Para. 164; H. Hofmann, ‘Art 14’, in B. Schmidt-Bleibtreu, H. Hofmann&A. Hophauf (Eds.),Kom-
mentar zum Grundgesetz, 11th edn, Carl Heymans Verlag, Cologne/Munich, 2008, pp. 513-514. H. Mos-
tert, The Constitutional Protection and Regulation of Property and Its Influence on the Reform of Private Law and
Landownership in South Africa and Germany, Springer, Berlin, 2002, p. 303; E. du Plessis, ‘Restitution of
Expropriated Property upon Non-realisation of the Public Purpose’, 2011 TSAR, p. 587.

81. In this regard Mostert 2002, p. 303 states that there should be ‘no other more lenient or less serious
method’ available to the state to realise the purpose of the expropriation.’ See further Wendt 2007,
p. 629, Para. 164; D. Kleyn, ‘The Constitutional Protection of Property: A Comparison between the Ger-
man and South African Approach’, (1996) 11 SAPL, p. 436.

82. A.J. van der Walt, Constitutional Property Clauses: A Comparative Analysis, Juta, Cape Town, 1999, p. 148.
See also B. Schmidt-Aßmann, ‘Expropriation in the Federal Republic of Germany’, in G.M. Erasmus
(Ed.), Compensation for Expropriation: A Comparative Study, Vol. I, Jason Reese, Oxford, 1990, p. 81.
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the expropriation is controversial or in cases where it is not immediately apparent that
the purpose complies with the constitutional requirements.

Recent South African case law suggests that courts will not apply a proportionality-
type enquiry to expropriation decisions.83 Again, this level of judicial deference is
acceptable where the purpose of the expropriation is unproblematic. However, it is
submitted that courts should apply a stricter proportionality-type test, possibly on
the basis of administrative law, in expropriation cases where it is not immediately
clear that the expropriation is for a valid public purpose or in the public interest, such
as expropriation for vague economic development purposes not controlled in terms of
a development scheme set out in dedicated authorizing legislation. In such cases, a
stricter enquiry into the proportionality of the decision to expropriate arguably
affords stronger protection of property rights by ensuring that expropriation must
be strictly necessary to achieve the desired aim. In the event that alternative less intru-
sive measures are available, it should at least cast doubt on whether the expropriation
is strictly necessary and justified. However, this will arguably only be the case when
the purpose of the expropriation is not a narrow public purpose, but more broadly in
the public interest.

83. Erf 16 Bryntirion (Pty) Ltd v. Minister of Public Works [2010] ZAGPPHC 154; [2011] ZASCA 246; Bartsch
Consult (Pty) Ltd v. Mayoral Committee of the Maluti-A-PhofungMunicipality [2010] ZAFSHC 11; eThekwini
Municipality v. Sotirios Spetsiotis [2009] ZAKZDHC 51.
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 EXPROPRIATORY COMPENSATION, DISTRIBUTIVE

JUSTICE, AND THE RULE OF LAW

Hanoch Dagan*

. INTRODUCTION

Many constitutional property regimes make full (fair market value) compensation
a precondition for accepting the valid use of public power to expropriate private
property.1 Others recognize some exceptions to this rule and authorize using state
power to take, even if only partial (and at times even no) compensation is provided.2

This essay studies the latter category, examining possible justifications for partial
compensation.

One justification applies in cases of public measures, where the burden is deliberately
distributed progressively, namely, where redistribution is the desired goal of the pub-
lic action or at least one of its primary objectives. A prime example of such easy cases
is the South African Constitution of 1996, which sanctions public measures intended
to ameliorate historical injustices from the apartheid era, making access to land more
equitable.3 Other, albeit less obvious, examples relying on this justification are
measures primarily meant to “achieve greater social justice”.4 The progressive distri-
bution of the burden in such measures is deliberate, and their aim would be thwarted
if full (rather than partial or possibly no) compensation was required.5 More often,
however, the primary goal of the public action that prompts the expropriation is

* Stewart & Judy Colton Professor of Legal Theory and Innovation, Tel-Aviv University Buchmann Faculty
of Law. Thanks to Noam Gilon and Guy Goldstein for research assistance.
1. See, e.g. T. Allen, The Right to Property in Commonwealth, Cambridge University Press, Cambridge,

2000, pp. 223-224, 240. Relying on the seemingly straightforward fair market value formula, courts
use diverse valuation mechanisms that allow them to dissect the universe of takings and promote
the proper goals of each subset. See C. Serkin, ‘The Meaning of Value: Assessing Just Compensation
for Regulatory Takings’, Northwestern University Law Review, Vol. 99, 2005, p. 677.

2. See, e.g. A.J. Van der Walt, Constitutional Property Law, 3rd edn, Juta, Cape Town, 2011, pp. 506,
510-511.

3. Id., at 504, 512.
4. James v. United Kingdom, ECHR (1986) Series A, No. 98, Para. 54.
5. See S.R. Munzer, A Theory of Property, Cambridge University Press, Cambridge, 1990, p. 422; Note, ‘The

Principle of Equality in Takings Clause Jurisprudence’, Harvard Law Review, Vol. 109, 1996, p. 1045.



not redistribution.6 In these cases, justifying partial compensation faces a far harder
challenge: if redistribution is a by-product of a public project, activity, or regulation,
can it ever be justified?

In addressing this challenge –my focus in these pages – courts and commentators invoke
two rationales. As I argue in section 13.2, however, neither one is convincing. Partial
compensation is at times justified by claiming public interest. But whereas the impor-
tance of a public project can justify taking the land that it requires, it can hardly justify
– except for deliberately distributive expropriations – imposing its costs on the owner of
the land. The second rationale adduced to justify partial compensation, claiming it is a
means for adjusting its amount to the specific circumstances of the case, is no more suc-
cessful. Ad hoc discretion, namely, an open-ended authorization to do justice, threatens
both aspects of the rule of law: the requirement that law be capable of guidance, and the
prescription that law not grant officials unconstrained power. If partial compensation is
to be justified, it must be formulated either as clear rules or as informative standards.

The failure of these conventional rationales for partial compensation could tempt us to
conclude that the better rule (at least outside the category of deliberately redistributive
measures) isoneofuniformfairmarketvaluecompensation,on the linesof theprevailing
American law of eminent domain. But as I show in section 13.3, this rule too confronts
serious problems. In indiscriminately compensating landowners for the fair market
value of their land, such a rule entails regressive effects. Given that differences inwealth
correlate with, or are translated into, differences in political power, applying this rule
makes it systemically more difficult to expropriate the land of the haves than the land
of thehavenots, evenwhen the former is just as, or possiblymore, suitable for theproject
at hand. In addition to its disappointingdistributive consequences, a uniform rule of full
compensation fails to properly vindicate other important property values, notably those
dealingwith the role that some property institutions play in the constitution of our per-
sonhood, and the function of others as community-building fora.

If partial compensation could assume only the form of discretionary authority for an
ad hoc adjustment, we might have justifiably concluded that these consequences are
the unavoidable result of our commitment to the rule of law. But partial compensation
can also assume another form, compatible with both the guidance and the constraint
aspects of the rule of law. As I show in section 13.4, legislatures – and maybe even
courts – can adopt a rather simple set of bright line rules (or informative standards)
that address the challenge of systemic regressivity and can fortunately be framed so as
to be responsive to other important property values as well: liberty, personhood, util-
ity, and social responsibility.

6. Cf. J.L. Coleman, ‘Corrective Justice and Property Rights’, in E.F. Paul et al. (Eds.), Property Rights, Cam-
bridge, Cambridge University Press, 1994, p. 137.

 Rethinking Expropriation Law I: Public Interest in Expropriation



. CRIT IC IZ ING PREVAIL ING RATIONALES FOR PARTIAL

COMPENSATION

Both German and South African constitutional property clauses mention that compen-
sation should reflect “an equitable balance between the public interest and the interest
of those affected”. The latter furthermentions “the purpose of the expropriation” as one
of the (five) important factors to be considered in striking such a balance.7 This reference
has led courts in both countries to hold that, where the public interest at hand is par-
ticularly important, partial compensation should be sanctioned.8

The significance of the pertinent public purpose may certainly be relevant when
examining the legitimacy of the expropriation as such. The question of compensa-
tion, however, is different. The role of this constitutional guarantee is “to bar Gov-
ernment from forcing some people alone to bear public burdens which, in all
fairness and justice, should be borne by the public as a whole”.9 The core of the com-
pensation requirement is thus distributive. Hence, the challenge posed by expropri-
ations that are not deliberately distributive and wherein redistribution is by
definition a by-product is to justify why the landowner rather than the community
that benefits from this public use (i.e., the taxpayers of that jurisdiction), should
incur any portion of the burden of the public project, activity, or regulation at hand.
The sheer significance of the public interest, then, can hardly be viewed as a persua-
sive answer to this challenge.10

As André van der Walt indeed argues, whereas “expropriation related to land
reform should or could be treated with greater understanding and accommoda-
tion”, the sheer lawfulness of the expropriation because of public interest cannot
“justify a reduction of the compensation amount” in cases that have “no bearing
on land reform or the transformation of land rights or greater access to land rights”.
Such cases, which represent the vast majority of expropriation cases under ‘normal’
circumstances, do not on their face justify deviation from the normal rule requiring
spreading the pertinent burden “among citizens through taxation and other mea-
sures from which compensation can be paid for unequally distributed burden”.
The conclusion that public interest in the use of the property at hand is particularly

7. See respectively Basic Law for the Federal Republic of Germany 1949, Art. 14(3); Constitution of the
Republic of South Africa 1996, s 25(3).

8. See respectively G.S. Alexander, The Global Debate over Constitutional Property: Lessons for American
Takings Jurisprudence, University of Chicago Press, Chicago, 2006, p. 115; Van der Walt 2011, p. 514.

9. Armstrong v. United States, 364 U.S. 40, 49 (1960).
10. This critique is also relevant to claims that make the significance of the public interest a relevant factor in

answering the question of when a regulation of land is no longer a mere regulation but a regulatory
taking, which requires compensation. See, e.g. Penn Central Transportation Co. v. New York City, 438
U.S. 104, 136-38 (1978).
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large does not seem to make a difference.11 Furthermore, even where “the purpose
of expropriation is land reform”, a result of no compensation or partial compensa-
tion should not automatically follow, absent an underlying distributive foundation
that can serve as its justification.12

* * *

The second prevalent attempt to justify partial compensation in expropriations that
are not deliberately distributive claims it is a means for adjusting compensation to
the specific circumstances of the case. Thus, Van der Walt argues that “all the relevant
circumstances (including the [factors] mentioned in [the Constitution] but not restricted
to them) should be considered together in deciding whether it should be just and equi-
table to pay no compensation (or [partial] compensation …) in a specific case.”13

In a similar spirit, Gregory Alexander commends the way German courts use partial
compensation to determine “the amount of compensation […] under the facts of the
specific case”, that is, by judging the weight of “the property’s market value and the
owner’s financial loss […] according to the immediate circumstances”.14 In this view,
the “flexible and contextualized” measure of partial compensation is justified by and
requires reference “to all relevant circumstances”, a doctrinal hook for “a contextual-
ized judgment with due regard for individual property interests”.15

These observations imply that partial compensation needs to take the form of a license
for ad-hoc judicial discretion.16 This presupposition seems intuitive: given the lack of
a “precise method for calculating values that are based on considerations of equity
and justice or of weighing [them] against each other”, the outcome of each case must
be determined in its particular circumstances.17 If this intuition was conclusive, and if
case-by-case adjudication was indeed the only way of incorporating considerations of
distributive justice into expropriatory compensation doctrine in non-deliberately dis-
tributive expropriation cases, this possibility would be normatively dubious. Two

11. Van der Walt 2011, p. 515.
12. See Id., p. 518.
13. Id., p. 506. The language of the South African Constitution grants this position some support by requir-

ing ‘regard to all relevant factors’.
14. Alexander 2006, p. 115. See alsoA. Gromitsaris, ‘Expropriation, Takings’, Annual Report 2011Germany,

Ius Publicum, 2011 (striking an ‘equitable balance’ requires a case-by-case balancing of public and pri-
vate interests). German law disallows considering the personal circumstances at hand. Id., p. 51.

15. Van der Walt 2011, pp. 509-510. See also Alexander 2006, pp. 147, 217.
16. Cf. K. Hiltgartner, ‘The Right to Compensation for Declines in Property Values due to a Planning or

Zoning Decision in Austria’, Washington University Global Studies Law Review, Vol. 6, No. 1, 2007,
pp. 103, 105-06.

17. I. Currie & J. De Waal, The Bill of Rights Handbook, 5th edn, Juta, Cape Town, 2005, p. 557.
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main aspects of the rule of law are compromised in it: the requirement that law be
capable of guiding its subjects’ behavior, and the prescription that law not confer
on officials the right to exercise unconstrained power.18

Ad hocism contravenes the conception of the rule of law associatedmostly with Joseph
Raz, stating that the rule of law must provide people effective guidance.19 Though
seemingly thin, the guidance conception of the rule of law is intimately connected
with people’s autonomy, understood as self-authorship. By requiring that “govern-
ment in all its actions [be] bound by rules fixed and announced beforehand”, the rule
of law enables people “to foresee with fair certainty how the authority will use its
coercive power in given circumstances, and to plan [their] affairs on the basis of this
knowledge”.20 Only a relatively stable and predictable law can serve as a “safe
basis for individual planning”, which is a prerequisite of people’s ability to “form def-
inite expectations” and plan for the future. Law’s participation in securing stable
“frameworks for one’s life and action” increases “[p]redictability in one’s environ-
ment”, and therefore “one’s power of action”, thus facilitating people’s “ability to
choose styles and forms of life, to fix long-term goals and effectively direct one’s life
towards them”.21

Case-by-case adjudication similarly threatens another well-known conception of
the rule of law, which views it as a constraint. The rule of law stands here for
“the absence of arbitrary power on part of the government”,22 through the imposi-
tion of “effective inhibitions upon power and the defense of the citizen from power’s
all-intrusive claims”.23 Unrestrained power is objectionable, both because of its
potential devastating burdens and because it renders us mere objects, dominated
by the power-wielder.24 The rule of law addresses these grave concerns by prescrib-
ing “a particular mode of the exercise of political power: governance through law”.
More specifically, the rule of law requires that “people in positions of authority
should exercise their power within a constraining framework of public norms,

18. My account of the rule of law draws on H. Dagan, Reconstructing American Legal Realism & Rethink-
ing Private Law Theory, Oxford University Press, New York, 2013, Ch. 9.

19. See J. Raz, ‘The Rule of Law and Its Virtues’ in The Authority of Law: Essays on Law and Morality,
Clarendon Press, Oxford, 1979, pp. 210, 213, 218.

20. F.A. Hayek, The Road to Serfdom, University of Chicago Press, Chicago, 1944, p. 54.
21. Raz 1979, pp. 220, 222.
22. A.V. Dicey, Introduction to the Study of the Law of the Constitution, 10th edn, MacMillan, London,

1959, pp. 188, 196.
23. E.P. Thompson,Whigs andHunters: TheOrigin of the BlackAct, PantheonBooks,NewYork, 1975, p. 266.
24. See M. Krygier, ‘Four Puzzles About the Rule of Law: Why, What, Where? And Who Cares?’, in J.E.

Fleming (Ed.), NOMOS L: Getting to the Rule of Law, New York University Press, New York, 2011,
pp. 64, 79-80.
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rather than on the basis of their own preferences, their own ideology, or their own
individual sense of right and wrong.”25

Both aspects of the rule of law resist open-ended standards allowing judges to consult
the law’s underlying commitments in each case they must settle, preferring instead
clear rules that translate “the implications of normative values into concrete prescrip-
tions”, “sufficiently determinate” to be followed by their appliers.26 To be sure, the
rule of law does not always prescribe the use of bright-line rules.27 At times, commit-
ment to the rule of law implies allowing, or even preferring, that the social practice
of a legal topic be formed around a vague but informative standard. This may be
the case either because the alternative would be a complex set of technical and
non-intuitive rules,28 or because the standard at hand is guidance-friendly and
constraining-friendly, so that its addressees (or their lawyers) are able to figure out
its intended content and thus predict its future unfolding and realm of application,
monitoring, or modifying their behavior accordingly.29 Hence, standards that refine
the regulative principle actually governing a specific area of law along these lines –
informative standards, as I call them – are generally unobjectionable.30 By contrast,
open-ended references to justice, fairness, good faith, or reasonableness as interpreted
by the presiding law applier given the specific circumstances of the case at hand, fail
to ensure proper predictability or properly constrain law appliers. They should there-
fore be criticized as an invitation to ad hoc discretion, which affronts the rule of law.31

Open-ended discretion poses another problem, which returns us to the context of
expropriation. Legal regimes that endorse clear and simple rules (or informative stan-
dards) promote equality by reducing the – at times unconscious – possibility of bias in

25. J. Waldron, ‘The Concept and the Rule of Law’, Georgia Law Review, Vol. 43, 2008, pp. 1, 6, 31; see also,
e.g. Krygier 2011, pp. 75-76, 78, 82, 88.

26. E. Sherwin, ‘Rule-Oriented Realism’, Michigan Law Review, Vol. 103, 2005, pp. 1578, 1589-1591. See
generally F. Schauer, Playing by the Rules: A Philosophical Examination of Rule-BasedDecision-Making
in Law and in Life, Clarendon Press, Oxford, 1991; L. Alexander & E. Sherwin, The Rule of Rules:Moral-
ity, Rules, and the Dilemmas of Law, Duke University Press, Durham NC, 2001.

27. Contra A. Scalia, ‘The Rule of Law as a Law of Rules’, University of Chicago Law Review, Vol. 56, 1989.
28. See R.A. Posner, The Problems of Jurisprudence, Harvard University Press, CambridgeMA, 1990, p. 48;

T. Endicott, ‘The Value of Vagueness’, in A. Marmor & S. Soames (Eds.), Philosophical Foundations of
Language in the Law, Oxford University Press, New York, 2011, pp. 14, 23, 28, 30.

29. See J. Waldron, ‘Vagueness and the Guidance of Action’, in Marmor & Soames, 2011, pp. 58, 65-66, 69.
30. See Dagan 2013, pp. 208-210.
31. See H. Dagan, The Law and Ethics of Restitution, Cambridge University Press, Cambridge, 2004,

pp. 12-18. There may be one exception to this rule: when broad social agreement prevails on the per-
tinentmatter. See L.L. Fuller, TheMorality of Law, Revised edn., NewYorkUniversity Press, NewYork,
1964, pp. 50, 92; R.H. Fallon, Jr., ‘“The Rule of Law” as a Concept in Constitutional Discourse’, Columbia
Law Review, Vol. 97, 1997, pp. 1, 49-50. In contemporary societies, however, this condition applies to
very few issues.
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the application of official discretion.32 Contexts such as land use and planning laws, in
which undue influence by the rich and powerful is a real concern, underscore the
importance of this virtue.33 Since vague standards do not self-authenticate, they
require injured landowners to spend significant resources on legal advice, thus ten-
ding to generate regressive outcomes.34 The reason for this unfortunate result is that
heavy dependence on legal advice creates a built-in advantage for repeat players and
other strong parties. Ordinary citizens and certainly members of weaker sections of
society cannot afford long and expensive legal battles.35

. THE PROBLEMS WITH FULL COMPENSATION

My argument, viewing open-ended discretion in setting partial expropriatory com-
pensation as deeply troublesome, could be read as vindicating the position insisting
that partial compensation should have no room outside the realm of deliberately
redistributive measures. But this position, which echoes the prevailing American
law of eminent domain (and its counterpart in many commonwealth jurisdictions),
is also problematic. While a compensatory regime of uniform fair market value com-
pensation may seem liberty friendly, efficient, and distributionally neutral, it entails
regressive effects that also undermine its apparent commitment to liberty and effi-
ciency, and it fails properly to vindicate other important property values.

Friends of an across-the-board rule that compensates for the fair market value of the
expropriated property argue that the full compensation rule, and the Blackstonian
conception of ownership as ‘sole and despotic dominion’ on which it is premised,
are essential in order to shield individuals from claims by other persons and from
the power of the public authority to redefine our property, thus facilitating personal
freedom, security, and autonomy.36 Only such a rule, they further claim, makes land-
owners indifferent to the possibility of their land being taken, so that no one has any
reason to exert any pressure on the public authority. Neutralizing the objections of

32. See, e.g. K.M. Sullivan, ‘The Supreme Court 1991 Term: Foreword: The Justices of Rules and Standards’,
Harvard Law Review, Vol. 106, 1992, p. 62.

33. This claim is obviously limited to form: the substance of a rule (or a standard) may be more or less egal-
itarian but, other things being substantively equal, a clear and simple doctrine is more socially
progressive.

34. Cf. L. Lessig, ‘Re-crafting a PublicDomain’, Yale Journal of Law& theHumanities, Vol. 18, 2006, pp. 58-59.
35. See generally M. Galanter, ‘Why the ‘Haves’ Come out Ahead: Speculations on the Limits of Legal

Change’, Law & Society Review, Vol. 9, 1974.
36. See, e.g. R.A. Epstein, Takings: Private Property and the Power of Eminent Domain, Harvard University

Press, Cambridge MA, 1985, pp. 4, 204-209; M. Friedman, Capitalism and Freedom, University of Chi-
cago Press, Chicago, 1962, Ch. I; R.E. Barnett, The Structure of Liberty: Justice and the Rule of Law,
Oxford University Press, New York, 1998, pp. 139-42, 238.
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pertinent landowners is important because – assuming that democratic mechanisms
make public officials accountable for their budget management – it helps to realign
with the public interest the incentives to those officials making the crucial expropri-
ation decisions. Therefore, so the argument goes, a bright-line rule of full compensa-
tion is tantamount to a built-in mechanism that verifies the authority is free to reach
optimal planning decisions, and everyone gets the same level of compensation, thus
making it both efficient and just.37

This position might be persuasive if receiving the fair market value of their expropri-
ated land were to make all landowners indifferent to the possibility of public action
infringing on their property. This assumption, however, is too farfetched. In some
cases, fair market value may well measure the utility lost by the landowner due to
the public action at hand. Reality, however, will often be different: transaction costs
and subjective preferences may lead landowners to prefer the status quo, which
includes the possibility of voluntary realization, to the forced transfer of their propri-
etary rights against its fair market value.38 Therefore, a regime of fair market value
compensation for all is likely to lead landowners to try to shift the impact to other
people’s land. The results of these efforts will likely be neither just nor efficient.

Consider, for example, Robert Caro’s description of the successful efforts of NewYork
City’s ‘robber barons’ during the late 1920s to induce Robert Moses, the enormously
powerful city planner, to change the route of the planned Northern State Parkway so
as to avoid interference with their estates. The original route went through the middle
of one millionaire’s private golf course and touched the estates of several others. The
planwould have taken effect under the prevailing norm of American eminent domain
law, which provides uniform full compensation for the affected parties. The robber
barons lobbied anyway, through efforts that included a sizeable ‘donation’ to the Park
Commission. New York City planners rerouted the Parkway through several small
farms, depriving many farmers of their livelihoods.39

This vivid example demonstrates the systemic distortion in a compensation regime of
fair market value for all. Full compensation is often necessary in order to address the
concern that public officials are under-responsive to private costs unless those costs
are properly internalized: where the injured party is part of the non-organized public
(an ‘occasional individual’) or of a marginal group with minor political clout, under-
responsiveness is a genuine danger that in many cases can only be mitigated by

37. See D.A. Farber, ‘Economic Analysis and Just Compensation’, International Review of Law and Eco-
nomics, Vol. 12, 1992, pp. 125, 134-38.

38. See M.J. Radin, ‘Diagnosing the Takings Problem’, in Reinterpreting Property, Chicago, University of
Chicago Press, 1993, pp. 146, 153-56.

39. See R.A. Caro, ‘The City-Shaper’, The New Yorker, 5 January 1998, pp. 38, 52-55.
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compensation.40 This, however, is not always the case. Public action may also neces-
sitate imposing costs on members of powerful and organized groups, which can be
reasonably assumed to ensure adequate representation to the landowner’s interest,
even in the absence of required compensation. The implication is that, ex post an
expropriation, even if such a landowner eventually suffers a loss due to the public
use, this loss is often offset by a quid pro quo elsewhere, either in planning issues or
in other matters. This asymmetry also has an ex ante implication: unless the compen-
sation regime interferes with the effort to balance the pressures confronting the public
authority at the stage of choosing the tract of land that would be expropriated for the
public project, the lobbying efforts of strong landowners will probably be far more
effective than those of weaker ones. An indiscriminate regime of full compensation
may distort the officials’ incentives by systematically incentivizing them to take land
from members of the non-organized public or of marginal groups, even though the
best planning choice would have been to place the burden on powerful or organized
groups.41

Hence, although a rule of full compensation across-the-board seems the perfect vin-
dication of property law’s commitment to aggregate efficiency and individual liberty,
it actually undermines both. By distorting the decisions of the public authority, such a
rule is likely to impede allocative efficiency.42 Moreover, appreciating this incentive
effect demonstrates the inevitable distributive dimension of property’s function in
spreading power (decentralizing decisionmaking) in order to preserve individual lib-
erty. The same property rights that guarantee individual liberty are also the source of
other people’s duties and liabilities. Therefore, a credible conception of property as
the guardian of liberty necessarily requires “an ongoing commitment to dispersal of
access”, and also demands that we design our property system so that it dynamically
ensures that “lots of people have some” property and that “pockets of illegitimately
concentrated power” (i.e., property) do not re-emerge.43 In order for property to serve
its important role as a bastion of negative liberty, we must keep in mind that

40. That is why I have argued against the tendency of progressive authors to subscribe to a ‘no (or almost
no) compensation’ rule (at least in the context of regulatory takings law), since such a rule not only
undermines liberty unduly but is also inefficient and regressive. See H. Dagan, Property: Values and
Institutions, Oxford University Press, New York, 2011, pp. 97-98, 142-144.

41. For a more detailed analysis and some responses to critics, see id., pp. 92-94, 123-137.
42. A full compensation rule is also likely to hinder efficiency by distorting owners’ incentives. More spe-

cifically, compensation is required to prevent risk-averse landowners – such as private homeowners,
who are not professional investors and have purchased a small parcel of land with their life-savings –
fromunder-investing in their property. By contrast, when a piece of land is part of a diversified investment
portfolio, it may lead to inefficient over-investment. The possibility of an uncompensated investment is
thus likely in the latter type of cases to lead to an efficient adjustment of the landowner’s investment
decisions, commensurate with the risk that the land will be put to public use. See id., pp. 90-92.

43. J.W. Singer & J.M. Beermann, ‘The Social Origins of Property’, Canadian Journal of Law and Jurispru-
dence, Vol. 6, 1993, pp. 217, 228, 242-45.

13 Expropriatory Compensation, Distributive Justice, and the Rule of Law



concentrations of private property (i.e. private power) may, in themselves, become
“sources of dependency, manipulation, and insecurity”.44

The prescription of securing wide access to property while preserving its protective
role confronts property lawwith a complicated challenge. A uniform rule of full com-
pensation threatens law’s ability to respond to this challenge, partly because this rule
and its corresponding absolutist conception of property leave no room for social
responsibility in our understanding of ownership.45 An across-the-board full com-
pensation rule preserves the economic status quo in the course of implementing the
pertinent public project, activity, or regulation, although it may ‘translate’ people’s
assets into wealth without their consent. It thus underplays the significance of belong-
ing to a community, and perceives our membership therein in purely instrumental
terms. It defines our obligations qua citizens and qua community members as
exchanges for monetizable gains, and thereby commodifies both our citizenship
and our membership in local communities.46 To be sure, the impersonality of market
relations is not inherently wrong; quite the contrary, by facilitating dealings “on an
explicit, quid pro quo basis”, the market defines an important “sphere of freedom from
personal ties and obligations”.47 A responsible conception of property can and should
appreciate these virtues of the market norms. It should still avoid allowing these
norms to override those of the other spheres of society, wherein property relations
participate in the creation of some of our most cooperative human interactions, oblit-
erating the sense of ownership as a locus of not only rights but also obligations.

The most attractive promise of partial compensation in non-deliberately-distributive
expropriations is, as Gregory Alexander suggests, as a “via media between the two
extremes of total compensation (that is, full fair market value) and no compensation
whatsoever”, which can properly reflect this “social dimension of the constitutional
property right”.48 The task of expropriatory compensation law is thus to devise a
regime of partial compensation that complies with the rule of law and is also sensitive
to property’s distributive dimension and to its functions in promoting social welfare
and social responsibility. In so doing, however, this regime should not undermine the
effects of ownership on the protection of individuals from the power of government,

44. See F. Michelman, ‘Tutelary Jurisprudence and Constitutional Property’, in E.F. Paul & H. Dickman
(Eds.), Liberty, Property, and the Future of Constitutional Development, Albany, SUNY Press, 1990,
p. 139; F.I. Michelman, ‘Possession vs. Distribution in the Constitutional Idea of Property’, Iowa Law
Review, Vol. 72, 1987, pp. 1319-1320.

45. See generally G.S. Alexander, ‘The Social-Obligation Norm in American Property Law’, Cornell Law
Review, Vol. 94, 2009, p. 745.

46. See M.J. Radin, Contested Commodities, Harvard University Press, Cambridge MA, 1996, p. 5. For a
detailed discussion of the indicia of commodification, see id., pp. 118-120.

47. E. Anderson, Value in Ethics and Economics, Harvard University Press, Cambridge MA, 1993, p. 145.
48. Alexander 2006, pp. 98-99.
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particularly those politically weak or economically disadvantaged. To accomplish
this task, we need to consider two other property values – personhood and community
– that are marginalized in a uniform compensation regime. Accommodating these
property values into a principled regime of partial compensation is also the key for
addressing the difficulties involved in the full compensation rule and the pitfalls of
an ad hoc discretionary norm of partial compensation, which were discussed above.

. PARTIAL COMPENSATION AND PROPERTY VALUES

To appreciate the significance of personhood and community to property and to see
how these values can and should affect expropriation law, I need to briefly restate my
understanding of property. This understanding may differ from the dominant voices
in the field, but is still loyal to the practice of property. This view, which I defended in
my book, Property: Values and Institution,49 rejects themisleading binarism of property
as either amonistic form structured around Blackstone’s formula of ‘sole and despotic
dominion’, or a formless bundle of rights. Instead, it conceptualizes property as an
umbrella for a set of institutions bearing a mutual family resemblance. Normatively,
my conception of property resists the tendency to discuss property through the prism
of only one particular value, notably efficiency. It argues that property can, and
should, serve a pluralistic set of liberal values.

Rather thanauniformbulwarkofexclusionora formlessbundleof rights, themeaningof
property, the content of an owner’s entitlements, varies according to the categories of
social settings inwhich it is situated and according to the categories of resources subject
to property rights. I donot argue that the categories on either dimension are in any sense
natural or inevitable. In fact, I assume that theyare legal artifacts. Their artificiality, how-
ever, by no means derogates from their normative significance. After all, all legal con-
cepts and rules, including the concept of property itself, are artifacts and, as long as
we do not essentialize them in a way that obfuscates the operation of the doctrine or
inhibits its normative scrutiny, their artificiality is not, in and of itself, a condemning
argument.Property institutionsbothconstruct and reflect the idealwaysofhuman inter-
action inagivencategoryof social contexts (e.g.market, community, family)andregard-
ingagivencategoryof resources (e.g. land, copyright,patents).Therefore, thevalues that
property institutionsserveare,at leastpotentially,asdiverseasthevaluesservedbylegal
institutions at large. In particular, property institutions serve or should serve individual
liberty and personhood, as well as aggregate welfare, social responsibility, and distrib-
utive justice. At least ideally, the composition of entitlements that constitute each such
property institution is determined by its character and thus its underlying normative
commitments, namely, its local balance of property values.

49. See Dagan 2011.
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Because the two most important dimensions that distinguish property institutions
from one another are the nature of the resource and the type of human interaction
at hand, these two dimensions should also entail differential constitutional protection
to property.

* * *

Consider first how the personhood value of property helps to understand the hetero-
geneity of property institutions and may thus provide corresponding guidelines for
the law of expropriatory compensation. According to personhood theory, our attach-
ment to the resources we hold is explicated and justified to the extent that those
resources reflect our identity. Because society regards different resources (such as
land, chattels, copyright, and patents) as variously constitutive of their possessors’
identity, the law treats them differently and subjects them to different property con-
figurations. Whereas the law vigorously vindicates people’s control of their constitu-
tive resources, the more fungible an interest, the less emphasis property law needs to
place on its owner’s control.50

To be sure: describing a human phenomenon does not necessarily justify its entrench-
ment in law, especially if we assume that the law has some expressive effect which
would thus further reinforce it.51 Thus, while the role some property institutions play
in the constitution of our personhood is manifested psychologically, the personhood
function of property is not (merely) a matter of empirical investigation.52 Rather, its
significance hangs on its normative validity. Personhood theory attempts to capture
the way the objects we purposefully work to change, and even resources we simply

50. SeeHanoch Dagan, Unjust Enrichment: A Study of Private Law and Public Values, Cambridge Univer-
sity Press, Cambridge, 1997, pp. 40-49, 63-108. The significance of the resource’s nature is not exhausted
by the personhood dimension. Rather, the resource is significant because its physical characteristics cru-
cially affect its productive use as well. See R.A. Epstein, ‘On the Optimal Mix of Private and Common
Property’, in E.F. Paul et al. (Eds.), Property Rights, Cambridge, Cambridge University Press, 1994,
pp. 17, 19-20. For example, the fact that information consumption is generally non-rivalrous implies
that, when the resource at hand is information, usemay not always necessitate exclusion. SeeM.A. Lem-
ley, ‘Ex Ante Versus Ex Post Justifications for Intellectual Property’, University of Chicago Law Review,
Vol. 71, 2004, pp. 129, 143.

51. See S.J. Schnably, ‘Property andPragmatism:ACritique of Radin’s Theory of Property and Personhood’,
Stanford Law Review, Vol. 45, 1993.

52. Contra S.M. Stern, ‘Residential Protectionism and the Legal Mythology of the Home’, Michigan Law
Review, Vol. 107, 2009, p. 1093. As an aside, Stern’s claim that “empirical evidence indicates that the
psychological and social importance of the home has been vastly overstated” (Id., p. 1144), is controver-
sial. See L. Fox, ‘The Idea of Home in Law’, Home Cultures, Vol. 2, 2005, p. 41; J. Nadler & S. Seidman
Diamond, ‘Eminent Domain and the Psychology of Property Rights: Proposed Use, Subjective Attach-
ment, and Taker Identity’, Journal of Empirical Legal Studies, Vol. 5, 2008, p. 746.
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possess or the places in which we live,53 foster our moral development. As Jeremy
Waldron explains, changing an object – and, we may add, integrating a resource (like
our home) into our lives by shaping or organizing it in line with our conception of self
and our private needs, inclinations, and desires, our own life-plans – makes a differ-
ence not only to the object. It also, and more significantly, registers the person’s will.
The resource becomes amedium throughwhich people identify themselves, an essen-
tial element of their self-consciousness.Modifying something in the external world, or
even living with an object or in a place for a period of time, demonstrates a kind of
responsibility. It imposes some sort of consistency, permanence, and stability on the
resolutions, plans, and projects of the will. Moral development is thus fostered: our
will becomes more self-disciplined and mature, and our abilities and self-conceptions
are sustained and developed.54

Appreciating the moral significance of the personhood value of property implies that
the appropriate level of constitutional protection ensured to property should also
depend on this dimension: expropriation law should treat constitutive property,
which implicates its holder’s personhood, differently from fungible property, which
is wholly instrumental.55 The implications of this prescription turn out to be quite
complicated. Thus, the distinction between fungible and constitutive property should
not imply that wholly fungible property, wealth as such, should have no constitu-
tional protection.56 Such an extreme position ignores the simple truism that self-devel-
opment also requires a degree of wealth, and exposes all owners – rich and poor,
strong and weak – to the risk of being sacrificed for the public good. In some contexts,
this risk may indeed be particularly real and potentially alarming to the unorganized
segments of society, and evenmore so to theweak ones. Therefore, instead of granting
the power to tax blanket immunity from constitutional scrutiny, a much more refined
approach is required. This approach acknowledges the qualitative difference between
constitutive and fungible property, and is also mindful of the unique role of tax law as
the body of rules distinctly designed to redistribute wealth. It rejects, however, the
view that the power to structure and allocate tax burdens is unlimited. It founds
the legitimacy of current tax practice on its compliance with acceptable principles
of distributive justice rather than on any kind of a priori immunity.57

53. See D. Knowles, ‘Hegel on Property and Personality’, Philosophical Quarterly, Vol. 33, No. 130, 1983,
pp. 45, 52, 56-57.

54. See Jeremy Waldron, The Right to Private Property, Clarendon Press, Oxford, 1988, pp. 370-377.
55. See Radin 1993, pp. 153-156.
56. Contra Alexander 2006, pp. 103, 127, who celebrates the German law prescription whereby “the prop-

erty clause does not protect wealth as such” because “private wealth-creating property interests … are
viewed as not immediately implicating the fundamental values of human dignity and self-realization”.

57. But cf. E.M. Peñalver, ‘Regulatory Taxings’, Columbia Law Review, Vol. 104, 2004, p. 2182, who argues
that the almost limitless power to tax is impossible to reconcilewith existing regulatory takings law, and
that such incoherence calls for a narrow understanding of the Takings Clause.
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Nor does the distinction between fungible and constitutive property render fair market
value an unacceptable measure in compensating for the expropriation of constitutive
property. As Brian Lee has recently argued, because the market price follows “transac-
tions that included each seller’s entire ‘subjective’ value, it […] reflects the property’s typ-
ical subjective value”. Furthermore, providing “full compensation for idiosyncratically
large amounts of subjective value in property that is taken for public use” is distributively
unjust since it “imposes on other community members unreasonable burdens” and dis-
regards the owners’ social duty of “not standing too much in the way of the public
good”.58 And yet, expressing the qualitative difference between constitutive and fungible
property in the compensation regime governing expropriations (bymaking the condem-
nation of a home, for example, more expensive than the condemnation of an equivalent
real estate that is not an individual’s principal residence),59 is nonetheless important, both
intrinsically and instrumentally. Insisting on a non-negligible difference between these
two cases serves as a public vindication of this distinction’s moral significance, and pro-
vides a credibility check ensuring that legal recognition of it does not end up as hollow
rhetoric.60 This expressive dimension also entails important ex ante effects because, with-
out a price tag on the expropriation of homeowners’ land as opposed to that of fungible
land (typically owned by real estate corporations and wealthy individuals), the latter’s
excessive political power is likely to lead to the systemic targeting of the former.

The translation of the fungible/constitutive divide into legal doctrine should focus on
the moral significance of constitutive resources; it should also beware of generating
regressive outcomes or undermining the social responsibility of property. The former
prescription implies that the practice, recently adopted in some American states, of
adding fixed percentage bonuses to the fair market valuewhere the expropriated land
is constitutive is inappropriate, because it makes the difference between fungible and
constitutive contingent upon the value of the land. As Lee claims, “the personhood of
all owners, whether rich or poor, has equal value” and, therefore, rather than a fixed
percentage of fair market value, its vindication “should be equal across all condem-
nees”, that is, it should take the form of “a fixed-dollar-amount compensation for each
condemnee”.61 To avoid a rule that encroaches upon owners’ social responsibility
(as per the latter prescription), expropriation law should avoid using bonuses that
render compensation larger than fair market value. It is at this point that partial

58. See B.A. Lee, ‘Just Undercompensation: The Idiosyncratic Premium in Eminent Domain’, Columbia Law
Review, Vol. 113, 2013, pp. 593, 610, 618, 622, 632.

59. On its face, by making the content of rights dependent on the identity of their holders, this approach
may put undesirable restraints on alienation. But expropriations are sufficiently infrequent in order
to make this effect rather marginal.

60. Cf. H. Dagan, ‘Restitution and Slavery: On Incomplete Commodification, Intergenerational Justice, and
Legal Transitions’, Boston University Law Review, Vol. 84, 2004, pp. 1139, 1149; Lee 2013, pp. 643-644.

61. Lee 2013, pp. 636-639, 645, 649. Lee’s critique of fixed percentage bonuses corrects a mistake incurred by
many commentators, including this one. See Dagan 2011, p 149.
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compensation becomes particularly helpful because it opens up a space for two mea-
sures of recovery – full and partial compensation –while preserving the status of fair
market value as a cap. Thus, full compensation can apply to all (and only to) expro-
priations of constitutive property, while partial compensation applies only to expro-
priations of fungible property (and to all such cases).

* * *

Property institutions also differ from one another because of the type of human rela-
tionship they help to structure and regulate. This spectrum of human interactions
goes from arm’s-length relationships between strangers (or market transactors),
through relationships between landlords and tenants, members of the same local
community, neighbors, and co-owners, up to intimate relationships between family
members. Correspondingly, while some property institutions are structured along the
lines of the Blackstonian conception of property, others (such as marital property) are
dominated by amuchmore communitarian view of property, in which ownership is a
locus of sharing. Many property institutions, governing relationships between people
who are neither strangers nor intimates, lie somewhere along this spectrum from
atomistic to communitarian norms.62

As noted, property law, at least at its best, prevents market norms from overriding the
norms prevalent in other social spheres. Property relations mediate some of our most
cooperative human interactions as spouses, partners, members of local communities,
and so forth. Imposing the market’s impersonal norms on these divergent spheres
might effectively erase or marginalize these spheres of human interaction and human
flourishing. On its face, these types of interactions can be facilitated by contractual
arrangements between despotic owners.63 But as is the case more generally in private
law, contractual freedom, however significant, cannot replace active legal facilitation.
Lack of legal support could undermine more cooperative types of interpersonal rela-
tionships, for two reasons: (1) Many of these relationships rely on sophisticated gov-
ernance mechanisms to overcome various types of transaction costs, such as
information costs, cognitive biases, and heightened risks of opportunistic behavior
that generate the endemic vulnerabilities of participants in these cooperative interac-
tions. (2) Our property institutions play an important cultural role; like other social
conventions, these institutions serve a crucial function in consolidating our expecta-
tions and in expressing normative ideals regarding the core categories of interper-
sonal relationships they participate in constructing.64

62. See generally Dagan 2011, Pt. III.
63. See T.W. Merrill, ‘Property as Modularity’, Harvard Law Review, Vol. 125, 2012, pp. 151, 157-158.
64. See generally H. Dagan, ‘Inside Property’, Toronto Law Journal, Vol. 63, 2013, p. 1; H. Dagan & M.A.

Heller, ‘The Choice Theory of Contracts’, Cambridge University Press, Cambridge, 2016, Ch. 7.
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Again, takings law (and, for my current purposes, the law of expropriation) should
follow suit. As I have argued,65 the main conceptual tool for this task is the maxim of
long-term reciprocity,which is a prominent feature ofAmerican regulatory takings law.
Long-term (and rough) reciprocity of advantage implies that a public authority need
not pay compensation if, and only if, two conditions prevail. The first is that the dispro-
portionate burden of the public action in question is not overly extreme. The second is
that this burden is offset, or is highly likely to be so, by benefits accruing from other –
past, present, or future – public actions that harm neighboring properties similar in
magnitude to the landowner’s current injury. This prescription subtly captures a cred-
ible norm of social responsibility that, on the one hand, is always wary of sliding into
excessive (and potentially self-defeating) injury to private interest. On the other, how-
ever, it rejects the strict short-term accounting of the full compensation norm and thus
recognizes, preserves, and fosters the non-commodified significance of membership in
a community, alongside the more calculated, and thus commodified, aspect of it.

Long-term reciprocity reminds us that injured landowners are members of a commu-
nity and, as such, enjoy various social benefits for which they are not required to pay
directly. Land ownership, like ownership at large, is thus perceived not merely as a
locus of rights, but also as a social institution that creates bonds of commitment among
landowners and between landowners and others who live, work, or are otherwise
affected by the landowners’properties.Hence, landowners should also bear obligations
towards their communities. In some cases, this responsibility implies certain constraints
regardingwhat they can dowith their property, especially regarding uses that threaten
or hinder quality of life for othermembers of their community. In other cases, it requires
some uncompensated disproportionate impact on the distribution of burdens as a
result of public actions meant to enhance the community’s well being. Admittedly, rec-
iprocity of advantage does not establish a regime of complete non-commodification,
meaning no monetary compensation, which might accord some ideal of citizenship
(or membership). Reciprocity of advantage is cautious and not too utopian about citi-
zenship, acknowledging the detrimental consequences of a no-compensation regime in
our non-ideal world, hence requiring long-term rough equivalence of burdens and
advantages. By rejecting strict short-term accounting, however, it stabilizes the coexis-
tence of our plural and ambivalent understandings of citizenship as both a source of
mutual advantage and as a locus of membership and belongingness.

Rather than imposing the same demand of social responsibility in all contexts, expro-
priation law should adjust its expected level of social responsibility to the scope of
the social unit benefiting from the public action at stake. Here again, the possibility
of divergent degrees of compensation is significantly helpful. Although aspiring to

65. See Dagan 2011, pp. 103-107, on which the following three paragraphs largely rely.
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the coexistence ofmutual advantage and belongingness at themacro level of citizenship
may be a worthy aim, this coexistence is far more likely to be sustained at the micro
level of our local communities, where our status as landowners also defines our mem-
bership.66 Local communities bound solely by a geographic commondenominatormay
not be as strong as communities held together by bonds of ancestry or a common ide-
ology. But even in our global, mobile, and interdependent world, geographic commu-
nities are quite significant. Many localities genuinely differ and offer their residents
competing lifestyle options. Many people choose a specific locality, at least to some
degree, according to the compatibility of its specific peculiarities with their own ambi-
tions, goals, and needs. Insofar as we believe that structuring our geographic localities
into such local communities fulfils an important human need and facilitates the pursuit
of worthy civic virtues,67 we need to incorporate this vision into our legal rules as well
as into the legal rhetoric that accompanies the invocation of these rules.

Expropriatory compensation law, like land-use lawmore generally, has a share in struc-
turing our relationships as members of such localities. It shapes our conception of what
it means to own land within a geographic locality and thus reinforces, modifies, and
shapes our vision of our relationships as landowners in a particular locality. It can help
to structure our localities, which would otherwise be merely the geographic locations
where we happen to reside, as communities. One way of doing this is by drawing a
distinction between expropriations of lots of land that benefit the public at large,
and those benefiting the community to which the property owner belongs, so the latter
lead to less than full compensation. The reduction,which should take the formof a fixed
percentage rather than a fixed dollar amount, would serve to convey a heightened
degree of responsibility towards one’s local community. It would also be justified
because the smaller the scope of the benefitedunit, the stronger the notion that its effects
on the injured individual are likely to be offset in the long term.68

. CONCLUDING REMARKS

The discussion so far should be read as an attempt to offer a preliminary outline for
a doctrine of partial compensation for expropriations, which avoids the form of open-

66. For the purposes of this essay, I take the geographical divisions set by land use law as a given. Char-
acterizing the desirable size – and other features – of a geographical community is a significant norma-
tive question of land use law as a whole.

67. But see S.M. Stern, ‘The Dark Side of Town: The Social Capital Revolution in Residential Property Law’,
Virginia Law Review, Vol. 99, 2013, p. 811.

68. This would be the case unless, as it is at times argued, localities are particularly vulnerable to faction-
alism, agency capture, and extreme majoritarianism. I tend to be suspicious of this extreme cynicism
about localism and hold it to be normatively desirable to encourage reciprocity, especially in local
settings.
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ended discretionary authority and thus abides by the rule of law. This doctrine, like
most of property law, relies on the foundational normative commitments of property,
that is, on the property values of liberty, personhood, community, aggregate welfare,
and distributive justice, all of which point to severe pitfalls in a uniform rule of
full market value. Although the precise meaning of these values is in dispute, their
invocation creates a situation that is fundamentally different from an open-ended
contextual judgment of the justice and equity of each particular case.69 To avoid
the drawbacks of ad-hocism and comply with the rule of law requirement that law
be capable of guidance and with its prescription that law not grant unconstrained
power to officials, the resulting legal architecture should attempt to go even further.
It should translate the injunctions of these normative concerns into a simple70 set of
rules or informative standards that rely on even more tangible and somewhat less
controversial variables, which serve as (by definition imprecise) proxies for these
underlying normative distinctions.71

The two most important variables identified above are the nature of the expropriated
property (constitutive or fungible), and the question of whether the project at hand
benefits the injured landowner’s local community, or rather the broader society or
another subset thereof.72 Although neither variable mentions distributive justice, this
important concern is significantly integrated in any compensation doctrine that, as
noted, makes the targeting of owners of constitutive land – usually ordinary citizens
with limited political influence –more expensive than that of owners of fungible land
– typically real estate holding corporations and wealthy individuals. Admittedly, the
distinctions between constitutive and fungible properties or between local communi-
ties and larger governmental bodies are not entirely clear. Given their prominence in
other branches of property law, however, rule-of-law conscious legislators (or even
judges) can use the thick body of law that already resorts to these distinctions to inte-
grate them into the law of expropriatory compensation.

69. In Ronald Dworkin’s famous distinction, the difference at hand is between discretion in the weak sense
and discretion in the strong sense. See R. Dworkin, Taking Rights Seriously, Harvard University Press,
Cambridge MA, 1977, pp. 31-33, 69-71.

70. The requirement of simplicity is important because a thick cluster of complicated rules is subject to
many of the difficulties of a vague standard: it upsets predictability and thus the rule of law; and it
requires a specialist to orient the uninitiated in the legal labyrinth, thus undermining distributive justice.

71. Indeed, notwithstanding the recent (ab)use of the rule of law concept by some advocates of the so-called
‘Washington consensus’, no conflict prevails between the rule of law and distributive justice. Cf. J. Wal-
dron, The Rule of Law and the Measure of Property, Cambridge University Press, Cambridge, 2012,
pp. 49-50, 90-94.

72. Interestingly, these variables may be understood as specific interpretations of two of the five factors
mentioned in the South African Constitution, namely: “the current use of the property”, and “the pur-
pose of the expropriation”. SeeConstitution of South Africa 1996, s 25(3)(a), 25(3)(e). The remaining two
factors – in addition to “the market value of the property” (Id., s 25(3)(c)) – seem specific to the South
African post-apartheid context.
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Once this step is properly implemented, the above analysis suggests the following
scheme of compensation:
1. The clearest case for the application of partial compensation is one where the ben-

eficiary of the public project at hand is one’s local community and the expropriated
land had been held as an investment, meaning that the owner had held it as fun-
gible property. In this type of cases, both a fixed percentage (as per the former con-
cern) and a fixed dollar amount (as per the latter) should be deducted from the
property’s fair market value.

2. By contrast, when the land is expropriated as part of a larger (such as a regional or
state) governmental project and had previously served its owner for constitutive
purposes (a home or possibly also a farm or a small business), full compensation
(fair market value) should be awarded.

3. Between these two extreme categories are cases where constitutive land is expro-
priated for purposes that benefit its owner’s local community and cases where the
use of fungible land benefits the broader society. These intermediate types of cases
should trigger the award of intermediate measures of recovery where, respec-
tively, either the fixed percentage deduction or the fixed dollar amount applies.
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 THE PUBLIC PURPOSE REQUIREMENT IN THE

CALCULATION OF JUST AND EQUITABLE

COMPENSATION

Elmien (WJ) du Plessis*

. INTRODUCTION

Anyone with knowledge of expropriation law in South Africa and with a specific
interest in the compensation aspect of expropriation might feel uncomfortable with
the title of this paper. I hope that by the end of the paper you will not only understand
the formulation of the title but also share my sentiments.

In the book The Seed isMine,1 Charles vanOnselen tells the story of KasMaine, a share-
cropper. What made Kas a remarkable person is the fact that as a sharecropper, he
never worked for anyone as a wage laborer and could therefore maintain economic
independence. Despite this economic independence, Kas never owned land. As he
said: “The seed is mine. The ploughshares are mine. The span of oxen is mine. Every-
thing is mine. Only the land is theirs”.2 Over the years his good relations with his
landlords turned into economic distance as segregation and the policies of apartheid
widened the economic gap between the landlord and the sharecrop tenant. After a
while, equal access to state resources precluded Kas from obtaining credit from the
Land Bank.3 Policies made it possible for farmers to insist on wage labor, forcing
many sharecroppers to drier areas. The Black Land Act in 19134 prevented black peo-
ple from owning land and outlawed sharecropping in the agricultural heartland of
the Highveld. Despite this, successful sharecroppers like Maine continued to contract
with some poor white farmers to continue working on a sharecropping base. This
practice came to an end in the mid-1930s when acts like the Marketing Act5

* Associate-Professor, Faculty of Law, University of the North West, South Africa.
1. C. van Onselen, The Seed is Mine: The Life of Kas Maine, a South African Sharecropper, 1894-1985, Hill

and Wang, New York, 1996, p. 7.
2. Id.
3. The Land Bank is a government-owned development bank that provides financial assistance to farmers.
4. TheNatives LandAct 27 of 1913, later named the Bantu LandAct and finally renamed as the Black Land

Act. This Act aimed at regulating the acquisition of land by black people, restricting such acquisition
eventually to the homelands.

5. Of 1937.



guaranteedwhite farmers aminimum price for their grain, making them less depend-
able on sharecroppers. The sharecroppers had an option: wage labor, ormoving to the
homelands. Maine was forced to farm on dry land in the homeland areas. As a result,
he led a substantially poorer andmore difficult life than hewould have, were it not for
colonialism and apartheid.

The ownership of land in South Africa today is still patterned on the complex history
of property relations during apartheid, of which Kas Maine’s volatile and insecure
relationship was only one. During apartheid, land law played a significant role in
social engineering, enabling the government to enforce and maintain spatial race seg-
regation. This effect was achieved by promulgating new legislation andmanipulating
existing land rights.6 For example, the Group Areas Act7 and Native Lands Acts8 cre-
ated black andwhite areaswhere peoplewere statutorily prevented from owning and
using land in an area that was assigned to another group. In the process, rights were
customized to suit the perceived needs of each group, which in effect meant that black
land rights were downgraded to rights that were more insecure.9 Apartheid land law
was based on the ideology of racial segregation, and discrimination took place not
only in terms of prohibiting people to live in certain areas but also through regulating
their rights in property in general.10

6. M. Chaskalson & C. Lewis ‘Property’, in M. Chaskalson et al. (Eds.), Constitutional Law of South Africa,
Cape Town, Juta, 1996, pp. 31-32.

7. 41 of 1950; 77 of 1957 and 36 of 1966.
8. The Native Land Act 27 of 1913 and the Development Trust and Land Act 18 of 1936.
9. A.J. van der Walt, ‘Dancing with Codes – Protecting, Developing, Limiting and Deconstructing Prop-

erty Rights in a Constitutional State’, SALJ, Vol. 118, 2001, p. 268. Department of Land Affairs v. Goedgele-
gen Tropical Fruits (Pty) Ltd [2007] ZACC 12.

10. The first of the so-called ‘land acts’ was the Black Land Act 27 of 1913, which provided for the areas
where occupation was restricted to black persons only. In the urban areas, segregation was effected
by the Natives (Urban Areas) Act 21 of 1923; the Blacks (Urban Areas) Consolidation Act 25 of 1945;
and the BlackCommunities DevelopmentAct 4 of 1984. The Black LandActwas succeeded by the South
African Development Trust and Land Act 18 of 1936 which provided for ‘released areas’, which also
were restricted to black people. Later the Group Areas Act 41 of 1950 regulated the acquisition, alien-
ation and occupational rights to land and provided for four independent nation states, so-called home-
lands (Transkei, Bophuthatswana, Ciskei and Venda), and six self-governing territories (KwaNdebele,
QwaQwa, Gazankulu, Lebowa, KwaZulu-Natal, and KaNgwane). The segregation of people and the
division of land was made possible by legislation authorising the (forced) removal and the eviction
of the people from their land. Every area had its own specific regulations and town planning rules.
At the time of the advent of the new South Africa, about 17,000 statutory measures had been issued
to segregate and control land division, there were 14 different land control systems in South Africa,
and an estimated 3.5 million people had been displaced by apartheid land law. For a more in-depth
discussion see P.J. Badenhorst, J.M. Pienaar & H. Mostert, Silberberg and Schoeman’s The Law of Property,
6th edn, LexisNexis, Durban, 2006, p. 256 andA. Claassens, ‘Compensation for Expropriation: The Polit-
ical and Economic Parameters of Market Value Compensation’, SAJHR, Vol. 9, 1993, p. 425.
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. NEGOTIAT ING A PROPERTY CLAUSE

Maine did not live to see the end of apartheid, but there are many similar stories out
there.11 The Constitutional Court in theDepartment of Land Affairs v. Goedgelegen Tropical
Fruits (Pty) Ltd12 referred to this degradation of rights in land as a “systematic practice
of exploiting black people as a cheap source of labour for the financial benefit of white
farmers” that enabled landowners to “unilaterally [alter] the status of the claimants and
their families without concerning themselves with the consequences of their actions”.13

It is this injustice that the Constitution and the land reform program aim to redress.14

Since Apartheid land lawwas one of themost important instruments that the then gov-
ernment used to advance its dream of a segregated nation, it was clear when the Apart-
heid government collapsed that corrective measures were needed. Land reform
therefore became crucial for social transformation, as envisioned by the preamble of
the Constitution. Karl Klare refers to this as ‘transformative constitutionalism’,

a long-term project of constitutional enactment, interpretation and enforcement committed
to transforming a country’s political and social institutions and power relationships in a
democratic, participatory and egalitarian direction. Transformative constitutionalism con-
notes an enterprise of inducing large-scale social change through non-violent political pro-
cesses grounded in law.15

The first step was, of course, repealing all the unjust laws. But this was not enough.
Given the history, it is not surprising that high on the agenda at the multi-party nego-
tiating forum was the issue of the constitutional protection of property rights in the
context of land law and land reform.16

11. If one reads the court documents submitted to the Constitutional Court for theMhlanganisweni Commu-
nity v. Minister of Rural Development and Land Reform [2012] ZALCC 7 and reads Department of Land
Affairs v. Goedgelegen Tropical Fruits (Pty) Ltd. [2007] ZACC 12, similar stories of systematic degradation
of rights will be found.

12. [2007] ZACC 12.
13. [2007] ZACC 12.
14. At the conference Michael Heller asked me if one should allow for restitution, which would be difficult

to accomplish because of all its complexities. He referred to the Russian example. For the purposes of
this paper I accept that restitution is a valid outcome of the negotiations process in the broader context of
restorative justice. I deal with what we have, and ask questions about that, rather than asking in this
paper whether or not it was the right decision to take, and remains the right way forward. This I will
do in another paper.

15. K. Klare, ‘Legal Culture and Transformative Constitutionalism’, SAJHR, Vol. 14, 1998, p. 150.
16. See J. Murphy, ‘Property Rights in the New Constitution: An Analytical Framework for Constitutional

Review’, THRHR, Vol. 56, 1993, pp. 623-644 for a discussion of the Law Commission and the African
National Congress’ proposals for a property clause, the debates surrounding the drafting of the prop-
erty clause andMurphy’s suggestions on how,with reference to foreign law, the property clause should
be interpreted.
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From the outset, the African National Congress made it clear that a constitutionalized
property right should not hinder the transformation process, especially concerning
the redistribution of land, while the National Party feared that the existing property
rights of white owners might be compromised if they were not adequately protected
by the Constitution. The National Party initially wanted the Constitution to protect
the property rights of existing owners by stating that no expropriation might take
place unless it were sanctioned by a court order for a public purpose and against
the payment of strict market value compensation.17 Soon theNational Party conceded
that compensation for expropriation of property should not necessarily be tied tomar-
ket value alone. This concession was important for the African National Congress,
because if compensation were to be paid only at market value this would possibly
impede land reform by making the process too expensive.

It was agreed that compensation should be ‘just and equitable’ taking into account var-
ious factors of which market value was only one. Chief Justice Corbett objected to the
inclusion of this list of factors because he foresaw application and interpretation prob-
lems. Supported by the opposition parties, hewanted to leave it in the court’s discretion
to determine what was ‘just and equitable’ in every case without reference to a list of
factors.18 Othermembers of the Forumwere skeptical that the inclusion of such a clause
could lead to an interpretation where compensation at a rate higher than market value
was possible.19 For Chaskalson20 the inclusion of such factors could lead to the opposite
effect; compensation at less than market value.21 In the end, market value was listed as
one of five factors to consider when calculating compensation, while the calculation of
the compensation was left in the hands of government officials and the courts.

. THE LAND REFORM PROGRAMS

With land reform high on the agenda of the new government, legislation was promul-
gated to effect the transformation of land ownership through land reform.22 The

17. L.M. du Plessis & H. Corder, Understanding South Africa’s Transitional Bill of Rights, Juta, Cape Town,
1994, pp. 182-183.

18. M. Chaskalson, ‘Stumbling Towards s 28: Negotiations over the Protection of Property Rights in the
Interim Constitution’, SAJHR, Vol. 11, 1995, p. 232.

19. Id., p. 233.
20. Id.
21. See Id., where his opinion is based on comparative studies that have shown that in the absence of a

list of factors, market value becomes the default method of calculating compensation. The list was
initially removed from the draft, but re-inserted when the National Party insisted that there should
be at least some mention of market value as a factor for the court to consider when calculating
compensation.

22. As part of the land redistribution program, the Land Reform (Labour Tenants) Act 3 of 1996, Extension
of Security of Tenure Act 62 of 1997, Provision of Land and Assistance Act 123 of 1993 and the
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interim Constitution ordered the abolition of racially basedmeasures23 alongwith the
upgrade of certain weak land rights to ownership rights.24 The final Constitution pro-
vides explicitly for land reform in the property section, by requiring that the govern-
ment take “reasonable legislative and other measures” to create conditions that will
enable citizens to “gain access to land on an equitable basis”.25

From the 1997, White Paper on South African Land Policy and the final Constitution
evolved the three pillars of land reform, namely, redistribution,26 tenure reform,27 and

Transformation of Certain Rural Areas Act 94 of 1998 were promulgated. The Extension of Security of
Tenure Act 62 of 1997, Interim Protection of Informal Land Rights Act 31 of 1996, Communal Properties
Association Act 28 of 1996, and Communal Land Rights Act 11 of 2004 were promulgated as part of the
land tenure reform program. The land restitution program is implemented in terms of the Restitution of
Land Rights Act 22 of 1994.

23. The notorious land acts were repealed using the Abolition of Racially Based Land Measures Act 108 of
1991, within the framework of the Interim Constitution ss 121-123.

24. The Upgrading of Land Tenure Rights Act 112 of 1991.
25. S 25(5). S 28 of the 1993 Constitution did not provide for land reform, but statutory developments were

provided for in ss 121-123, with a special focus on land restitution. Land reformwas driven partially by
these provision, by institutions like the Commission on the Restitution of Land Rights and the Land
Claims Court (LCC), and partially by programmes such as the Reconstruction and Development Pro-
gramme (RDP).

26. The land redistribution program aims at providing landless people with land through financial assis-
tance from the government, mainly through programmes that provide inter alia for financial assistance
through grants and subsidies. It is foreseeable that in order to distribute the land it might be necessary
for the state to expropriate property. When land is so expropriated, compensation must be calculated
with reference to Section 25(3).

27. Section 25(6) aims at securing the tenure of land that has been made insecure in the past by racially dis-
criminating laws or practices. Land tenure reform should rectify social imbalances created under apart-
heid by providing access to land. In the case of tenure reform, land is not redistributed as such, but rights
and interests in land are strengthened through the reform of the applicable laws. The beneficiaries of the
tenure program are those people who already have interests or rights in land, but whose rights and
interests are weak. They thus do not acquire land through restitution or redistribution, but their rights
are legally redefined and thereby strengthened. There are various laws aimed at strengthening these
rights. In order to transfer the land to the labor tenants or farm workers, the court might have to expro-
priate the property from the current owner. Therefore, in future the court might have to rule on expro-
priation cases where labor tenants or farmworkers acquire the ownership of land or where the state has
to expropriate land where illegal occupiers reside, in the tenure reform context. Restitution is managed
by the Restitution of Land Rights Act 2 of 1994 (the Restitution Act). Restitution refers to those instances
where individuals or communities that were deprived of their land under the apartheid laws can ask
that their land rights be either restored or replaced by other equitable redress (usually monetary com-
pensation). The requirements for restitution are set out in Section 2 of the act, and restitution is available
to a person or community that was dispossessed of their land after June 1913 as a result of a past racially
discriminatory law or practice, for which just and equitable compensation was not paid. It might be
necessary for the state, in instances where the claimants claim their land back, to expropriate land in
order to restore it to the previous owner. This is essentially what happened in Ex Parte Former Highland
Residents; In Re: Ash andOthers v. Department of Land Affairs [2000] 2All SA 26 (LCC);Hermanus v. Depart-
ment of Land Affairs: In Re Erven 3535 and 3536, Goodwood 2001 (1) SA 1030 (LCC).
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restitution.28 These programmes are aimed at redistributing the land to people who
were previously denied access to land in accordance with the system of racial discrim-
ination (Kas Maine is a prime example), improving the security of tenure especially
for farm workers, and returning land to people who had been deprived of their land
without the necessary compensation. Strengthening the land reform process, Section
25(4) states that the requirement that an expropriationmust be in the “public interest”
“includes the nation’s commitment to land reform”.29 In each of the three program-
mes, the expropriation of property may be necessary. And when property is expro-
priated, the question of the calculation of compensation arises.

Section 25 of the final Constitution should be understood in this context: as a com-
promise reached at multi-party negotiations with the aim of ensuring the regulated
transformation of land-holding in South Africa.30 Section 25 is evidence of this com-
promise, as it not only protects existing property holdings from unlawful state inter-
ference, but also provides for land reform, including the possibility of expropriating
property for land reform purposes.31 Section 25 states the following:

1. No onemay be deprived of property except in terms of law of general application, and no
law may permit arbitrary deprivation of property.

2. Property may be expropriated only in terms of law of general application for a public
purpose or in the public interest; and subject to compensation, the amount of which
and the time and manner of payment of which have either been agreed to by those
affected or decided or approved by a court.

3. The amount of the compensation and the time andmanner of payment must be just and
equitable, reflecting an equitable balance between the public interest and the interests of
those affected, having regard to all relevant circumstances, including
a. the current use of the property;
b. the history of the acquisition and use of the property;
c. the market value of the property;

28. See The White Paper Land Policy 1997 available at <www.ruraldevelopment.gov.za/legislation-and-
policies/file/153> [as on 17 January 2014]. Paragraph 4.1 states that “Land Redistributionmakes it pos-
sible for poor and disadvantaged people to buy and with the help of a Settlement/Land Acquisition
Grant. Land Restitution involves returning land, or compensating victims for land rights lost because
of racially discriminatory laws, passed since 19 June 1913. Land Tenure Reform is themost complex area
of land reform. It aims to bring all people occupying land under a unitary legally validated system of
landholding. It will provide for secure forms of land tenure, help resolve tenure disputes and make
awards to provide people with secure tenure.”

29. S 25 (4) of the 1996 Constitution.
30. SeeM. Chaskalson 1995, pp. 226-227 for details about the negotiation around s 28 as well as the role of

the technical committees in the drafting of the section. M. Chaskalson & C. Lewis 1996, p. 31-32.
31. S 25(3) read with s 25(4).
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d. the extent of direct state investment and subsidy in the acquisition and beneficial cap-
ital improvement of the property; and

e. the purpose of the expropriation.
4. For the purposes of this section

a. the public interest includes the nation’s commitment to land reform, and to reforms to
bring about equitable access to all South Africa’s natural resources; and

b. property is not limited to land.
5. The state must take reasonable legislative and other measures, within its available

resources, to foster conditions which enable citizens to gain access to land on an equitable
basis.

6. A person or communitywhose tenure of land is legally insecure as a result of past racially
discriminatory laws or practices is entitled, to the extent provided by an Act of Parlia-
ment, either to tenure which is legally secure or to comparable redress.

7. A person or community dispossessed of property after 19 June 1913 as a result of past
racially discriminatory laws or practices is entitled, to the extent provided by an Act
of Parliament, either to restitution of that property or to equitable redress.

8. No provision of this section may impede the state from taking legislative and other mea-
sures to achieve land, water and related reform, in order to redress the results of past
racial discrimination, provided that any departure from the provisions of this section
is in accordance with the provisions of Section 36(1).

9. Parliament must enact the legislation referred to in subsection (6).

It has been said that an interpretation of Section 25 rests on three premises. The first of
these is that all constitutional property clauses are subject to an inherent tension
between the protection of existing rights and the state’s power to infringe on it. In this
regard, the land reform provisions of Sections 25(5)-(9) only add a context-specific
dimension to the idea that the state has the power to infringe on existing property
rights, namely that the statemay do so for land reformpurposes.32 Secondly, the power
to infringe on private property for the purposes of land reform developed from a spe-
cific historical context in South Africa. This historical context can therefore not be
divorced from a proper interpretation of the property clause, when the state limits pri-
vate property.33 Thirdly, the fact that the property clause is transformative does not
imply that the Constitution does not value existing private property. It means that
the classic protection of private property exists alongside the transformative purpose.34

In this context, the court recently emphasized that an interpretation of Section 25 should
include an acknowledgement of the role the property clause plays in “facilitating the
fulfilment of our country’s nation-building and reconciliation responsibilities”, with

32. A.J. van der Walt, Constitutional Property Law, 3rd edn, Juta, Cape Town, 2011, p. 461.
33. Id.
34. Id.
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reference to opening up economic opportunities for all South Africans.35 This includes
the interpretation of the compensation provision in Section 25(3) of the Constitution.

14.3.1 The Requirements for a Valid Expropriation in a Reform Context

What role do expropriation and specifically compensation play in the transformation
context? Section 25(2) gives three requirements for a valid expropriation, namely that
it must be carried out in terms of law of general application, secondly that it must be in
the public interest or for a public purpose, and thirdly that compensationmust be pro-
vided for.

The term ‘public purpose’ is used a few times in different subsections and different
contexts. Section 25(2)(a) requires that the expropriation must be for a public pur-
pose or in the public interest (the public purpose requirement), while Section 25(4)
makes it clear that for the purposes of Section 25 public interest includes the
nation’s commitment to land reform (as also to the reform of the holding of other
resources).

The phrase ‘public purpose’ is repeated in Section 25(3). Section 25(3) determines that
compensation must be just and equitable,36 striking an equitable balance between the
person whose property is expropriated and public interest.37 All relevant circum-
stances must be taken into account, including the non-exhaustive list of factors in
Section 25(3)(a)-(e), which in 25(3)(e) includes the purpose of the expropriation. Here
the public purpose is a factor to take into account when determining compensation
(public purpose as a factor).

It seems pretty clear: when the state expropriates property, there are three express
requirements that must bemet in terms of the constitution: a law, a purpose, and com-
pensation. As far as the public purpose or public interest is concerned, other chapters
in this volume deals with it in detail. The focus of this chapter is not on public purpose

35. Para 60.
36. The general norm that the compensation paid should be just and equitable is not strange. Similar norms

are found in other constitutions. SeeA.J. van derWalt, Constitutional Property Clauses: A Comparative Per-
spective, Juta, Cape Town, 1999. The difference lies in the fact that in most other constitutions the Con-
stitution merely instructs the legislator, not creating any direct rights that a person can rely on. In South
Africa the bill of rights entrenches a right to just and equitable compensation, implying that a person
expropriated can directly rely on the right to be compensated, as set out in the Constitution. A. Gilden-
huys,Onteieningsreg, 2nd edn, LexisNexis, Durban, 2001, p.163. Procedurally, this has been construed to
mean that the plaintiff who relies on the Constitution must prove its applicability, as in De Villiers en ‘n
Ander v. Stadsraad van Mamelodi en ‘n Ander 1995 (4) SA 347 (T) 35.

37. S 25(3) of the Constitution.
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as a requirement but more on public purpose as a factor that can influence the amount
of the compensation to be paid. Uneasiness with the title of the paper is about to set in.

14.3.2 South African Case Law on Section 25(3)(e)

Case law attests that the courts tend to confuse public purpose as a requirement with
public purpose as a factor to take into account when determining just and equitable
compensation. A discussion of a selection of the cases will show how this has led to
counter-transformative results that can ultimately result in a failure to achieve social
transformation.

The first case is the constitutional court case of Du Toit v. Minister of Transportation.38

This is a case that went from the Cape High Court39 through the Supreme Court of
Appeal40 to the Constitutional Court.41 In this case, gravel was expropriated from
a private pit to build a public road. The gravel was thus used for the upkeep of a
national asset that was to be used by the general public. In accordance with the
National Roads Act,42 compensation was calculated using the Expropriation Act.43

The courts correctly noted that the Expropriation Act must apply with due regard
to the Constitution. Following the two-step approach set out in Khumalo v. Potgie-
ter,44 the court calculated the market value of the property before it applied the
factors listed in Section 25(3). In applying the factors, the Cape High Court rea-
soned that the public purpose to be served was the building of roads, and that such
a purpose would be frustrated if the full market value of the gravel were to be paid
to the owner. The market value compensation was reduced markedly because
of this. The Constitutional Court in its own judgment endorsed this approach to
Section 25(3)(e).

The Mhlanganisweni Community v. Minister of Rural Development and Land Reform45

case (commonly referred to as the MalaMala case) serves as an example of expro-
priation for land reform purposes. In this case, the court was tasked with giving a

38. Du Toit v. Minister of Transport 2003 (1) SA 586 (C);Minister of Transport v. Du Toit 2005 (1) SA 16 (SCA);
Du Toit v. Minister of Transport 2006 (1) SA 297 (CC).

39. Du Toit v. Minister of Transport 2003 (1) SA 586 (C).
40. Minister of Transport v. Du Toit 2005 (1) SA 16 (SCA).
41. Du Toit v. Minister of Transport 2006 (1) SA 297 (CC).
42. 54 of 1971.
43. 63 of 1975.
44. [1999] ZALCC 59. The court in this case stated that in order to calculate compensation in terms of the

Constitution one should start at market value, since it is the only factor that can be determined with
certainty. Thereafter the court could consider if the other factors justify a downwards or upwards
adjustment of the market value.

45. [2012] ZALCC 7 par 73.

14 The Public Purpose Requirement in the Calculation of Just and Equitable Compensation



preliminary estimation of the compensation payable upon expropriation in order
to determine if restitution of the land (through expropriation) was feasible. The
court considered the impact of Section 25(8) of the Constitution on the factors in
Section 25(3).46 It considered that the aim of the inclusion of the public purpose
requirement and the inclusion of Section 25(8) was to lessen the amount of com-
pensation to be paid. Quoting Roux47 and Van der Walt,48 the court found that
it saw

no logical reason why a land owner whose property is expropriated for purposes of land
reform, should receive less compensation than a land owner whose property is expropri-
ated for a more mundane purpose, such as a storage dam, a school or a hospital.49

The court based this view on the fact that land reform is a legitimate part of the state’s
duties and “does not rank superior to any other legitimate purpose for which prop-
erty may be expropriated”.50 This means that determining compensation in cases of
land reform should not be treated differently from any other act of expropriation.

Both cases dealt with the expropriation of property. In both cases, the expropriation
took place in terms of law of general application. In both cases, they were performed
for a public purpose or in the public interest. In both cases, there was adherence to the
compensation requirement. And in both cases, the requirement that compensation
must take place for a public purpose or in the public interest was misconstrued. In
Du Toit the owner was unfairly burdened by receiving less than market value com-
pensation for a run-of-the-mill expropriation, while in MalaMala, the owners are to
receive full market value compensation when their land is expropriated for land
reform purposes. (The irony does not escape me that if the court treated this like
any other purpose, like the removal of the gravel in Du Toit, for instance, the court
would be able to lower the compensation amount.)

46. “25(8) No provision of this section may impede the state from taking legislative and other measures to
achieve land, water and related reform, in order to redress the results of past racial discrimination, pro-
vided that any departure from the provisions of this section is in accordance with the provisions of Sec-
tion 36(1).”

47. “It is possible that the amount of compensation required for expropriation could be beyond the state’s
resources and hence constitute a fundamental impediment to land, water and related reform. In these
circumstances, ss (8) could reduce the protection afforded by ss (2) and (3) regarding the amount of com-
pensation paid”. D. Davis, Fundamental Rights in the Constitution, Juta, Cape Town, 1997, p. 255.

48. “…since the purpose of the expropriation (e.g. land reform) is already taken into account in justifying
the expropriation, it should not be enough to override other factors in determining the amount of com-
pensation.” Constitutional Property Law, 3rd edn, Juta, Cape Town, 2011, p. 507.

49. Mhlanganisweni Community v. Minister of Rural Development and Land Reform [2012] ZALCC 7 par 73.
50. Id.
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For most people theDu Toit case will seem blatantly unfair: if the reasoning inDu Toit
stands, the state can always expropriate resources fromprivate citizens for the upkeep
of national assets, paying substantially less than market value. This should not be the
case. Normal run-of-the-mill expropriations can justifiably require market value com-
pensation, paid from the fiscus, which relies on taxpayers’ money for the upkeep of
public roads. When tax money is used, the cost of building or maintaining a national
asset that will be used by the general tax-paying public is spread amongst the citizens
in an indirect way. This seems fair, as no owner should be alone responsible for
financing the upkeep of a national asset. Conversely, in view of the history of the pri-
vileged land ownership in South Africa and the Constitutional imperative to trans-
form, one should acknowledge that market value cannot be treated as a strict
requirement in a case such as MalaMala.51

Both cases are problematic insofar as they confuse the justification of the public purpose
requirementwith public purpose as a factor that can influence the compensation amount.
OnDu Toit’s logic, all expropriations that fulfill the constitutional requirements, spe-
cifically the public purpose requirement, would warrant a downward adjustment to
market-value compensation. On MalaMala’s logic, Section 25(3)(e) is redundant,
because regardless of the purpose of the expropriation, a valid purpose would
always mean that full market value is payable. So, what now?

. AN ALTERNATIVE INTERPRETATION OF SECT ION ( ) (e)

Van derWalt52 argues that the duty to consider public purpose as a factor influencing
compensation implies that one should be sensitive to the context within which the
property rights are affected by expropriation. The amount of the compensation can
be less than market value. That does not imply, however, that the amount of the com-
pensation should in all cases of expropriation be adjusted downwards to reflect the
legitimacy of the public purpose the expropriations serve. This might not be just
and equitable in every case.

51. The casewas set down for hearing in the Constitutional Court in early 2014, butwaswithdrawn because
the state decided to settle it out of court. The state paid fullmarket value. Although it is not clearwhy the
state chose this route (the likelihood of the court’s ordering less thanmarket value seemed fairly high), it
does show that the state prefers market solutions above other solutions when it comes to acquiring land
for land reform purposes. See S. Blain, ‘Zuma to Restore Land to MalaMala Claimants’, Business Day, 9
January 2014 [available at <www.bdlive.co.za/business/agriculture/2014/01/09/zuma-to-restore-
land-to-mala-mala-claimants> as on 17 January 2014].

52. A.J. van derWalt, ‘The State’s Duty to Pay ‘Just and Equitable’Compensation for Expropriation: Reflec-
tions on the Du Toit Case’, SALJ, Vol. 122, 2005, p. 772.
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A better approach is that Section 25(3)(e) be applicable if there is a unique purpose or
value, such as social justice and equitable access to land, as contained in the Constitution.
The reference to the context and history in Section 25(3)(b) makes it clear that there is a
specific aim that compensation must fulfill, a specific Apartheid wrong that must be
made right, a precaution against allowing the beneficiaries of Apartheid land law to ben-
efit twice (by payment of full compensation). This means that the purpose of the expro-
priation should have an influence on the compensation amount only in circumstances
that deal with social transformation and equitable access to resources. Du Toit was not
such a case.53 This is where the distinction between public purpose as a requirement
for an expropriation should be distinguished from public purpose as a factor that should
be taken into account when calculating compensation. Just because an expropriation can
be justified because it serves a public purpose as required in Section 25(2) does not mean
that the same public purpose should justify lower compensationwhen determining com-
pensation as per Section 25(3)(e). It serves a different purpose in this context.

The argument the paper makes is fairly simple: when expropriation is performed for
run-of-the-mill, business-as-usual projects (like building a road, a railway or parking),
then market value would probably be just and equitable since that would strike the
balance between the public interest and the interests of those affected. Conversely,
given the historical context, as well as the context of Section 25(3)(e), when property
is expropriated for a land reform purpose or some other reform purpose, the balance
between the public interest and the interests of those affected might be struck by
allowing the public purpose factor to play a bigger role in the reduction of market
value compensation. In other words, just and equitable compensation in land reform
cases demands that we consider the public purpose factor as playing a more prom-
inent role than the other factors when calculating compensation. This line of argument
has been accepted in foreign law.54

14.4.1 Considering the Individual in a Societal Context: The German Approach

Article 14.3 of the German Constitution, the Grundgesetz (GG),55 states that an expro-
priation can take place only for a public purpose, and that the statute that authorizes
the expropriation must say how such compensation must be calculated. Such

53. Van derWalt 2005, pp. 772-773. See also City of Cape Town v. Helderberg ParkDevelopment (Pty) Ltd 2007 (1)
SA 1 (SCA), where the Constitution was likewise applied to an expropriation for the purpose of the
canalization of storm water.

54. In terms of Section 39(c), courts may consider foreign law when interpreting the Bill of Rights.
55. The Basic Law for the Federal Republic of Germany. It states “(3) Eine Enteignung ist nur zum Wohle

der Allgemeinheit zulässig. Sie darf nur durch Gesetz oder auf Grund eines Gesetzes erfolgen, das Art
undAusmaß der Entschädigung regelt. Die Entschädigung ist unter gerechter Abwägung der Interessen
der Allgemeinheit und der Beteiligten zu bestimmen. Wegen der Höhe der Entschädigung steht im
Streitfalle der Rechtsweg vor den ordentlichen Gerichten offen”.
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compensation must reflect a just balance between the interest of the person affected
and the public interest.56 In the context of German property law, it should be pointed
out that when deciding on compensation, the individual in the societal context
becomes the focus point. This is evident from Article 14.2, which makes it clear that
property rights impose obligations on the owner and restrict an owner to using her
property only in such a way as to serve the public interest. In the bigger context of the
GG, individual property rights should be seen as being needed to protect personal
liberty, the fundamental guarantee in the GG. Compensation is therefore paid not
only to protect property as a market commodity but also in the context of enabling
the individual to lead a self-governing life in society,57 while remembering that the
use of such property must serve the public good. It is these two components that must
be weighed up when restricting property rights.

The courts distinguish between the constitutional principles of compensation and the
calculation of compensation. The constitutional requirement for compensation in
Article 14.3.3 GG is that there must be an equitable balance between the interest
affected (the interest of the owner) and the public interest.58 This balancing require-
ment means that in certain circumstances compensation that is less than market value
would be permissible.59 While market value is important, balancing the irreversible
impact of the expropriation on the landowner and the importance of the public pur-
pose means that market value compensation is not the be-all and end-all.60 Public
power cannot be abused by paying the landowner too little, but paying too much
may also frustrate the public purpose.61 This balancing renders the determination
of the compensation amount flexible, and seems to suggest that fixing compensation
at less thanmarket value should be possible.62 The calculation of compensation is thus
a finding of where the interests of the two sides are balanced, with neither the indi-
vidual nor the public interest weighing more.63

56. D. Kleyn, ‘Constitutional Protection of Property: A Comparison between the German and the South
African Approach’, SAPR/PL, Vol. 11, 1996, p. 442.

57. G. Alexander, ‘Constitutionalising Property: Two Experiences, Two Dilemmas’, in J. McLean (Ed.),
Property and the Constitution, Oxford, Hart Publishing, 1999, p. 99.

58. BVerfGE 24, 367 [1968] (Hamburgisches Deichordnungsgesetz) 419. E. Schmidt-Aßmann, ‘Expropriation in
the Federal Republic of Germany’, inG.M. Erasmus (Ed.),Compensation for Expropriation –AComparative
Study, Oxford, Reese & United Kingdom National Committee of Comparative Law, 1990, p. 88.

59. BVerfGE 24, 367 [1968] (Hamburgisches Deichordnungsgesetz).
60. A.J. van der Walt, Constitutional Property Law, 2nd edn, Juta, Cape Town, 2005, p. 273.
61. W. Voss ‘Compulsory purchase in Poland, Norway and Germany – Part Germany’ a paper delivered at

the XXIV FIG International Congress 2010, Sydney, Australia, 11-16 April 2010.
62. D. Kleyn, ‘Constitutional Protection of Property: A Comparison between the German and the South Afri-

can Approach’, SAPR/PL, Vol. 11, 1996, p. 442; Van derWalt 1999, p. 151. In BVerfGE 24, 367 [1968] (Ham-
burgisches Deichordnungsgesetz) 421 the Federal Constitutional Court confirmed this possibility.

63. BVerfGE 24, 367 [1968] (Hamburgisches Deichordnungsgesetz) 420-421. The interest of the community is
important since it ultimately has to pay the compensation (through taxes). See Schmidt-Aßmann 1990.
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The legislature has a wide discretion to set the standards for compensation, and the
Federal Constitutional Court has ruled64 that a “rigorous market value only ori-
ented”65 approach is strange under the Constitution. The court ruled in theDeichord-
nungs case that compensation does not always mean that the expropriatee should be
compensated for the “full equivalent of the value of that which is expropriated”.66

The legislature can enact laws that allow for compensation that is less than market
value.67 The legislature must enact laws that adhere to these principles.68 The Court
further ruled that the expropriating legislation must provide a framework for the
calculation of compensation on the facts of each case. Market value and financial
loss, although relevant, are the only factors and must be weighed against the public
interest involved in expropriation. This means that while market value is the norm
in most cases, compensation can legitimately be determined at less than market
value.69

14.4.2 The Influence of the Changing Social and Moral Fiber of Society on the
Compensation Amount: The Indian Example

The Indian situation in the 1970s with regard to land reform and economic development
provides an interesting comparison with the current South African situation.70 The
Indian Constitution also had certain social reform objectives,71 and some expropriations

64. BVerfGE 24, 367 (Hamburgisches Deichordnungsgesetz) (1968).
65. ‘Eine starre, allein amMarktwert orientierte Entschðdigung ist somit demGrundgesetz fremd’ BVerfGE

24, 367 [1968] (Hamburgisches Deichordnungsgesetz) 421.
66. “Es trifft auch nicht zu, daÔ den Enteigneten durch die Entschðdigung stets das ‚volle áquivalent fr das

Genommene gegeben werden muÔ’” BVerfGE 24, 367 [1968] (Hamburgisches Deichordnungsgesetz) 421.
67. BVerfGE 24, 367 [1968] (Hamburgisches Deichordnungsgesetz) 421.
68. Schmidt-Aßmann 1990, pp. 88-89.
69. Van der Walt 1999, pp. 142, 151.
70. At the time of the writing of the South African Constitution the drafters did consider the Indian con-

stitution. Much has been written on this matter in South African literature. See J. Murphy, ‘Insulating
Land Reform from Constitutional Impugnment: an Indian case study’, SAJHR, Vol. 8, 1992, p. 362;
M. Chaskalson, ‘The problem with property: Thoughts on the Constitutional Protection of Property
in the United States and the Commonwealth’, SAJHR, Vol. 9, 1993, p. 388; A.J. van der Walt, ‘‘Double’
Property Guarantees: A Structural and Comparative Analysis’, SAJHR, Vol. 14, 1998, p. 560.

71. In Kesavandanda Bharati Spiradagalvaru v. State of Kerala [1973] INSC 258 1863 states that “[a]rticle 38
shows that the first of the specific mandates to State organs says: “38. The State shall strive to promote
the welfare of the people by securing and protecting as effectively as it may a social order in which jus-
tice, social, economic and political, shall inform all the institutions of the national life.’ In other words,
promotion of a social order in which ‘justice, social, economic, and political’was the first duty of all the
organs of the State. The second specific mandate to State, organs, found in Article 39, contains the prin-
ciples of what is known as the socialistic ‘welfare State’. It attempts to promote social justice bymeans of
nationalisation and State action for a better distribution of material resources of the country among its
citizens and to prevent the exploitation of the weak and the helpless. It runs as follows:
39. The State shall, in particular, direct its policy towards securing:
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were performed to adhere to these reform objectives. As in South Africa, the compensa-
tion that the State offered and what the owners expected did not correlate.

What essentially transpired in the 1970s was a lock-down between the judiciary and the leg-
islature on how to calculate compensation, and what the content of market value was. The
now repealed article 31(2) of the Indian Constitution provided that no law can authorise an
expropriation unless the law provides for the compensation for the property taken posses-
sion of or acquired and either fixes the amount of compensation, or specifies the principles
on which the compensation is to be determined and given.

The Constituent Assembly hoped that this would enable the acquisition of property
belowmarket value. The judiciary, in State of West Bengal v. Bela Banerjee,72 interpreted
the article as giving a narrow discretion to the legislature to determine compensation,
requiring full indemnification of the expropriated owner.73

An amendment to the Constitution by the legislature followed, to respond to
Banerjee, adding to article 31(2) that “no such law shall be called in question in
any court on the ground that the compensation provided by that law is not ade-
quate”. Adequacy of compensation became the issue, not full market value. There-
fore, a statute that allowed for adequate compensation even if it is not full market
value did not offend the Constitution. In Rustom Cavasjee Cooper v. Union of India,74

the court stated that:

[c]ompensation provided [by the law] was not the full market value at the date of acquisi-
tion. The law did not offend the guarantee under Art. 31(2) as amended, because the objec-
tion was only as to the adequacy of compensation. […] [C]ompensation does not mean a just
equivalent of the property. If compensation is provided by law to be paid and the compensa-
tion is not illusory or is not determinable by the application of irrelevant principles, the law
is not open to challenge on the ground that compensation fixed or determined to be paid is
inadequate. […]. (emphasis added)

A few years later, in Kesavananda Bharati Sripadalvaru v. State of Kerala75 (a case
dealing with the Kerala Land Reforms (Amendment) Act 25 of 1971) the court
stated that the compensation amount must have a reasonable relationship with
the value of the property taken. Sometimes the social and moral fabric of society
changes to such an extent that the State feels compelled to deprive (confiscate or

72. AIR 1954 SC 170 at 172.
73. According to Allen this is an indication that the courts believed that property owners have an ethical

claim to full compensation. T. Allen, The Right to Property in Commonwealth Constitutions, Cambridge
University Press, Cambridge, 2000, p. 225.

74. AIR 1970 SC 564.
75. [1973] INSC 258.
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expropriate) owners of property even without the payment of compensation. The
example of the abolition of slavery used in the case shows that sometimes a justi-
fiable confiscation of property might be inconsistent with the absolute theory of
property, and yet it is tolerated because changes have taken place in the social
and moral fabric of a society.76

In India, the legislature had to interfere substantially in the calculation of compensa-
tion to allow for compensation to be less than market value. When it did not provide
clear guidelines, the courts were free to revert to full indemnity, or full market-value
compensation. It was only after constitutional amendment (to allow for adequate
compensation) that the courts allowed for less than market-value compensation
where there were changes in the social and moral fiber of society.

The Indian example shows that it is within a legislature’s power to promulgate laws
that allow for less than market-value compensation, where the purpose of the expro-
priation is linked to a change in the social and moral fabric of society, such as land
reform.

14.4.3 Economic Reform and Measures to Achieve Greater Social Justice: European
Court of Human Rights

Article 1 of the First Protocol of the European Convention 1950 requires a fair balance
between public and private interests, with compensation being an important element
in determining such a fair balance.77 Compensation should, however, not be seen in
isolation, as there are other elements that can be important. For instance, the nature of
the public interest may justify that the payment of compensation belowmarket value,
and sometimes the presence or absence of procedural rights might influence the bal-
ance. The Convention’s fair balance requirement sheds interesting light on the role of
compensation.78

76. Par 77.
77. An interesting case that illustrates the influence of proportionality on the calculation of compensation is

Lithgow v. United Kingdom 8 EHRR 329 par 121. The European Court of Human Rights ruled that market
value is not the decisive factor in calculating compensation, but rather that the amount should be “rea-
sonably related to its value”.

78. S 25(3) of the Constitution. Article 1 of protocol no 1 of the Human Rights convention provides that: “(1)
Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be
deprived of his possessions except in the public interest and subject to the conditions provided for by
law and by the general principles of international law. (2) The preceding provisions shall not, however,
in any way impair the right of a state to enforce such laws as it deems necessary to control the use of
property in accordancewith the general interest or to secure the payment of taxes or other contributions
or penalties”.
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Article 1 is generally accepted as placing a duty on a state to compensate if the dep-
rivation of property is severe. The courts have interpreted this to mean that

an interference with the right to peaceful enjoyment of possessions must strike a ‘fair bal-
ance’ between the demands of the general interest of the community and the requirements
of the protection of the individual’s fundamental right.79

Although the taking of property without compensation would be a disproportionate
interference with property rights that cannot be justified, the provision does not guar-
antee a right to full compensation in every instance, as the ‘public interest’ requirement
maywarrant compensation at less thanmarket value.80 The court acknowledges that in
the case of taking land for constructing a road or something similar, compensation at
full market value might be the only reasonable price to pay for the property,81 but con-
trasts this with cases where property is taken pursuant to “measures of economic
reform or measures designed to achieve greater social justice”.82 In such a case, the set-
ting of compensation at less than market value should be possible.83 The court notes
that “in such cases, the compensation does not necessarily have to reflect the full
value of the property in question”.84 The court makes specific reference to the
impact the change of political and economic regimes might have. In general, the
European Court of Human Rights (ECHR) defers a lot of power to the State to
determine the amount of compensation (and allows for below-market-value com-
pensation). During a period of change in political and economic regimes marked
with possible upheavals and uncertainties, the state is given a wide margin of
discretion to determine the compensation.85 In Broniowski v. Poland86 with specific
reference to the restitution of property the court allowed for the determining of
compensation at below market value.87 Likewise, in Almeide Garrett v. Portugal88

the court found that

79. Beyeler v. Italy ECHR (2000) 33202/96 at 107.TheHolyMonasteries v. Greece ECHR (1994) Series A, no 301-
A, at 70-71; Sporrong and Lnnroth v. Sweden ECHR (1982) A088 at 69;

80. Theodossiou Ltd. v. Cyprus ECHR (2009) 31811/04 at 77; Papachelas v. Greece ECHR (2000) 31423/96 at 48.
81. Former King of Greece and Others v. Greece § 78 ECHR 25701/94; Vistiņš and Perepjolkins v. Latvia ECHR

(2011) 71243/01 at 110.
82. Vistiņš and Perepjolkins v. Latvia ECHR (2011) 71243/01 at 111.
83. James v. the United Kingdom ECHR (1986) 8793/79 at 123.
84. Vistiņš and Perepjolkins v. Latvia ECHR (2011) 71243/01 at 111.
85. Vistiņš and Perepjolkins v. Latvia ECHR (2011) 71243/01 at 113; Kopeck v. Slovakia ECHR (2004) 44912/98

at 35; Suljagi v. Bosnia and Herzegovina ECHR (2009) 27912/02, at 42.
86. Broniowski v. Poland ECHR (2005) 31443/96.
87. Vistiņš and Perepjolkins v. Latvia ECHR (2011) 71243/01 at 113; Almeide Garrett v. Portugal ECHR (2000)

29813/96 at 51.
88. ECHR (2000) 29813/96 at 51.
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the interference in issue manifestly pursued a legitimate aim, as it cannot be unreasonable
for a State to have regard to its financial and budgetary resources when implementing a
major land reform with economic and social objectives that cannot be said to be
unreasonable.89

From these cases, it seems clear that the ECHR makes a clear distinction between
expropriation for non-political purposes and expropriation performed in the context
of political and economic reform. In the first instance, the court would generally
accept that full market value would be appropriate,90 but in the case of reform, the
court accepts that compensation set at less than market value is possible.

. CONCLUS ION

Imagine Kas Maine is still alive. If you had read the book, you would know his inti-
mate story. You would have learned that he was a great agriculturalist, that he was a
successful sharecropper, and that he managed to live an independent life, avoiding
the slavery of farm labor during apartheid. Maine had everything a successful agri-
culturalist needs. Except land. Not because of a lack of trying, but because Apartheid
land policies succeeded in making sure that he would not own land.

Imagine that Maine succeeded in becoming a beneficiary in one of the government’s
redistribution programmes. In order to complete the process, the government must
now expropriate land to transfer to Maine. If the government must pay full market
value it will be too expensive, and the process cannot be completed. If the government
pays just and equitable market value, then the process can be completed, and Maine
will be allowed to have a piece of land where he can pass on quietly, on which he will
be buried, close to his family, who will from now on not have to fear eviction. Just as
the story of Maine is not fictional, the possibility should not be hypothetical either.
The Constitution allows for such a transaction; the preamble demands such social
justice.

In Section 25, the Constitution requires that the interest of the individual be weighed
against the interest of the public when it states expressly that “the amountmust be just
and equitable, reflecting the balance between the public interest and the interests of
those affected”, and this means that the focus has shifted to the individual holding
property rights in the context of society. Froneman J made this clear inHaffejee91 when
he stated that

89. § 53.
90. Jokela v. Finland ECHR (2002) 28856/95.
91. Haffejee NO v. eThekwini Municipality 2011 (6) SA 134.
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[t]he purpose of section 25 is to protect existing private property rights and to serve the pub-
lic interest, mainly in the sphere of land reform but not limited thereto. Its purpose is to strike
‘a proportionate balance between these two functions’.

The protection of vested rights (ownership) and transformation-orientated goals
(land reform) need not stand opposed to one another. The protection of existing rights
and the promotion of transformation are part of the same constitutional goal. When
making compensation decisions there is no choice between either protecting the
owner or promoting transformation bymaking land reform possible. Instead, the pro-
cess is about promoting the spirit, object, and purport of the Constitution byweighing
up the two issues. It is about balancing out and reconciling claims in a just manner.92

This has been done in Germany, India, and the European Court of Human Rights in a
sensible manner, and should be possible in South Africa.

In the context of Section 25(2) – public purpose as a requirement can be considered sim-
ilarly in both land reform and ‘normal’ expropriation cases. What is asked, then, is if
property can be taken for that specific purpose. If the answer is yes, the same (or at
least a very similar) purpose does play a role in the calculation of the compensation,
but this time in a different context.93 If it is a gravel-for-roads case, then the likelihood
of compensation being paid at a discounted rate is less than if it is for a reform pur-
poses. Just as our sense of justice feels outraged that the courts paid less than market
value compensation forDu Toit for using his gravel to build a public road, so it would
if Kas Maine would not be able to get a piece of land because his previous landlords
must be compensated at market value, making land reform too expensive, and resti-
tution impossible. Just as we feel outraged thatDu Toit had to subsidize a public road,
we feel frustrated because the people who benefited from Apartheid land laws and
policies benefit once again by receiving full market-value compensation.

It is time that the courts and the legislature (especially) dealt with this issue perti-
nently. The legislature could do this by making sure it provides clear guidelines on
the calculation of just and equitable compensation, rather than a mere ‘copy and
paste’ of Section 25(3).94 The courts could do this by consciously breaking away from
the legal culture of full indemnity, especially in clear transformation-orientated cases
like MalaMala. Our conception of what is just and equitable should be enriched by a
vision of our proper historical context and the restorative and transformative aims
of the Constitution. This entails a rich interpretation of the ‘public purpose’ factor
in Section 25(3) that will allow, rather than hamper such transformation.

92. Port Elizabeth Municipality v. Various Occupiers 2005 1 SA 217 (CC) par 23.
93. It is hard to foresee circumstances where public purpose as a requirement will be different from public

purpose as factor.
94. See the Draft Expropriation Bill 2013, GN 234 of 2013, 20 March 2013.
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 WHEN DOES STATE ACTION AMOUNT TO

EXPROPRIATION? RECENT AUSTRALIAN

DEVELOPMENTS

Brendan Edgeworth*

. INTRODUCTION

The decision of the Australian High Court in favor of the Commonwealth in the
tobacco ‘plain packaging’ case1 late in 2012 has already attracted extensive interna-
tional attention. Not only was the case newsworthy from a general public health per-
spective in the on-going contest between transnational tobacco corporations and
governments across many countries, but it also appears to have stimulated legal
debate globally as to how the result might be replicated in other jurisdictions.2 The
decision followed other recent High Court decisions, namely Telstra v. Commonwealth3

and ICM v. Commonwealth,4 where two other critical areas of governmental regulatory
activity (namely, telecommunications privatization and the control of water supply)
were challenged on the basis that they too involved acquisition of property without
‘just terms’ compensation. In these cases also, the High Court held that the relevant
legislation was valid. These results were reached even though the statutory regimes
in both casesmade no compensation available despite the demonstrable diminution of
the plaintiffs’ rights. These decisions will provide the basis for exploring the range of
state actions that constitute expropriation of private property requiring the payment
of just terms compensation.

But a focus on challenges to the legislation of the Federal Parliament provides only a
partial snapshot of the broad domain of Australian expropriation law. This is because
most expropriations take place at the state and territory, not federal level, where no
constitutional property protection applies. Two recent decisions of the Australian

* Professor of Law, University of New South Wales, Sydney, Australia.
1. JT International SA v. Commonwealth (2012) 291 ALR 669.
2. For instance, P.Wintour, ‘Government to Legislate for Plain Cigarette Packaging this Year’, TheGuardian,

6 March 2013.
3. Telstra Corporation Ltd. v. Commonwealth (2008) 234 CLR 210.
4. ICM Agriculture Pty Ltd. v. Commonwealth (2009) 240 CLR 140.



High Court, Fazzolari v. Parramatta City Council5 and Griffiths v. Commonwealth6 dem-
onstrate this more complex picture. The former case involved an appeal against the
compulsory acquisition of land by a local council in the state of New SouthWales. The
latter concerned the acquisition by the Northern Territory Lands Minister of land
belonging to Aboriginal traditional owners for the purpose of re-grant to a private
citizen. The federal position on the one hand, and state and territory position on
the other hand, provide the opportunity not merely to contrast a constitutional form
of property protection with an ordinary statute-based model in the Australian con-
text, but they raise the question about the desirability or otherwise of constitutional-
izing property law. My tentative conclusions are that the High Court of Australia has
fairly consistently interpreted the constitutional provision in such a way as to provide
the Federal Parliament considerable room to legislate without being subjected to
the burdensome compensation requirements of constitutional law. In this way, it
has achieved a reasonable balance between regulatory, public-interest objectives on
the one hand, and proprietary protection on the other. It therefore avoids many of
the criticismsmade by theorists such as Jennifer Nedelsky7 about the problems of con-
stitutionalizing property protection. These problems manifest themselves in the
appearance of what she describes as a ‘guarantee-oriented’ jurisprudence, at once
molded to favor existing patterns of wealth distribution, to strike down regulatory
and redistributive government initiatives, and to foster a laissez-faire economic sys-
tem. She contrasts this model of property protection that is ‘limitation-oriented’, that
is to say, amore democratically accountable, more compatible with redistributive pol-
icies by governments, and better balancing private rights and the public interest.
Despite the breadth of the Australian constitutional property protection provision,
the large corpus of case law decided under it, including the most recent decisions,
appears to fall into the ‘limitation-oriented’ category.8 This achievement is even more
notable in the context of the growing popular movements that are very critical of reg-
ulatory inroads into property rights by governments that seek to protect the environ-
ment and public health.9

5. R & R Fazzolari Pty Ltd. v. Parramatta City Council (2009) 237 CLR 603.
6. Griffiths v. Minister of Lands, Planning and Environment (2008) 235 CLR 232.
7. J. Nedelsky, Private Property and the Future of Constitutionalism: the Madisonian Framework and Its Legacy,

University of Chicago Press, Chicago, 1990.
8. André van der Walt comes to the same conclusion in an assessment of the early 1990s case law: see A.

van der Walt, ‘The Constitutional Property Clause’, in J. McLean (Ed.), Property and the Constitution,
Oxford, Hart, 1999, pp. 109-146.

9. For an account of these developments, see P. O’Connor, ‘The Changing Paradigm of Property and the
Framing of Regulation as a “Taking”’, Monash University Law Review, Vol. 36, No. 2, 2010, pp. 50-79.
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. THE COMPLEXITY OF AUSTRALIAN EXPROPRIAT ION LAW

The complex fabric of Australian expropriation law is demonstrated by the recent
decision of the High Court in Fazzolari v. Parramatta City Council. Fazzolari10 is a Kelo11

kind of story, that is to say, a case of a local government entering into a partnership
with a private corporation (Grocon) to substantially redevelop a retail and business
hub (called ‘Civic Place’). Without this partnership, the Council did not have the
resources to proceed. The hub was to be situated in an area already occupied by busi-
nesses and residential premises, as in Kelo. However, the council faced two proprie-
tors who were reluctant to sell. The solution was for the council to use its compulsory
acquisition powers under the Local Government Act 1991 (NSW) to carry out the pur-
chases, which were acquired solely for the purpose of later transfers to Grocon. The
recalcitrant proprietors challenged the validity of the purchases.

That is where the similarities with Kelo end. Because this case involved an acquisition
by local government, rather than the federal government, the relevant law is state
rather federal law. Under federal law, property is constitutionally protected. By sec-
tion 51(xxxi) of the Commonwealth Constitution, the Federal Parliament can make
laws “to acquire property on just terms from any State or person for any purpose
in respect of which the Parliament has power to make laws”. Unlike the position
in the United States, no constitutional impediment arises when acquisitions are effec-
ted by local councils, or by the state government. This is because the Commonwealth
provision does not apply to the states, and the state constitutions do not contain com-
parable constitutional property protection provisions. No less significant is the fact
that the federal government’s powers to legislate with respect to land and the envi-
ronment do not in general extend to the states. Instead, this legislative power is the
exclusive domain of the states.12 As a matter of statistical frequency, therefore, it is
reasonable to conclude that most instances of expropriation property in Australia
are not covered by the federal constitutional protection. A striking asymmetry there-
fore lies at the heart of Australian constitutional property law.

The New SouthWales (NSW) Parliament is thus able, under the Consitution's plenary
power in s. 5 that provides that “The Legislature shall… have power tomake laws for
the peace, welfare and good government of New South Wales” to enact legislation to
compulsorily acquire private property with limited or even no compensation because

10. Fazzolari v. Parramatta City Council (2009) 237 CLR 603.
11. Kelo v. City of New London (2005) 545 US 469.
12. Pye v. Renshaw (1951) 84 CLR 58 at 79-80. Exceptions are when the Commonwealth is performing a fed-

eral function which is located on land situated in states, such as defense bases, lighthouses, customs
offices and the like.
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such prescriptive terms as s. 51(xxxi) do not feature.13 The High Court has therefore
concluded that the State’s legislative powers have the “widest possible operation”.14

This asymmetry of protection has been a frequent focus of political debate. For
instance, a federal referendum was held in 1988 to change the federal constitution
so as to extend it to the states, but it failed.15 It follows that in the increasingly prev-
alent case of large-scale public acquisition, namely the assembly of titles for urban
redevelopment by a state or local government that are then transferred to a private
developer, constitutional protections have no application.

Of course, the various states’ ordinary, as opposed to constitutional, property laws do
indeed contain provisions to compensate citizens for expropriation of their property.
In New South Wales, for example, the relevant principles are contained in both the
Local Government Act 1991 (NSW) and the Land Acquisition (Just Terms Compen-
sation) Act 1991 (NSW). Notably, these statutes offer landholders limited protection.
Like all ordinary statutes, they can be amended by legislation consistent with general
principles of parliamentary sovereignty. In the Fazzolari case, there was no doubt that
the council did have the right to purchase land under the Act, even with the sole aim
of on-selling it to the developer. The public interest, as expressed in the legislation,
merely requires councils who do adopt this development strategy to comply with
relevant planning principles. Specifically, in New South Wales, section 188(1) of
the Local Government Act provides that land may be acquired for the purpose of
re-sale without an owner’s consent. But the power is subject to a constraint. By s.
188(2), the land must be part of, adjoin, or lie in the vicinity of other land acquired
at the same time under Part 1 of Chapter 8 of the Local Government Act for a purpose
other than re-sale. If this condition is not met, land may not be compulsorily acquired
without the approval of the owner. The Council sent proposed acquisition notices to
the plaintiffs. They challenged the proposed acquisitions on the basis that their land
was being acquired in order to re-sell it to Grocon without other land being acquired
for a purpose other than re-sale.

Before the New South Wales Land and Environment Court, the landholders success-
fully argued that the land could not be compulsorily acquired without their consent.
On appeal, the NSW Court of Appeal upheld the Council’s argument that the land
was being acquired to implement the Council’s ‘Civic Place’ project and not for the
purpose of on-selling it to Grocon, so that the owners’ consent to compulsorily acquire
the land was not needed. A further appeal to the High Court by the plaintiffs was
successful. The Court considered that the acquisition of their land could be

13. Constitution Act 1902 (NSW).
14. Union Steamship Co of Australia v. King (1988) 166 CLR 1, 9;Durham Holdings PL v. The State of New South

Wales (2001) 177 ALR 436 per Kirby J at 55.
15. As noted in Id. at 63.
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characterized as steps along the way towards the ‘Civic Place’ re-development, but
that did not mean that the Council’s purpose in acquiring the plaintiffs’ land was
not to re-sell them to Grocon. Accordingly, this was not an acquisition permitted
by the Act.

A further limitation in the protection of property holders is that in the states’ and ter-
ritories’ land acquisition acts the definition of public purpose is very broadly defined.
In New South Wales, for example, the Land Acquisition (Just Terms Compensation)
Act 1991 (NSW) s. 4(1) provides that ‘public purpose’ is defined tomean “any purpose
for which land may by law be acquired by compulsory process under this Act”. Even
broader provisions are evident in other Australian jurisdictions. So, inGriffiths v. Min-
ster for Lands, Planning and Environment16 the High Court by majority held that s. 43(1)
of the Lands Acquisition Act (NT), which conferred power on the Minister to acquire
land ‘for any purpose whatsoever’, was unlimited in scope and therefore not subject
to any kind of public interest or public benefit requirement. It therefore allowed the
Minister to acquire land solely for the purpose of selling or leasing it to another
person.

Opinions may differ as to whether the courts in the decisions adopted the preferable
interpretation of the legislation by reference either to the broader public interest, or
the importance of upholding private property rights. But importantly for this discus-
sion, because the Council (in New South Wales) and the Minister (in the Northern
Territory) do not confront the obstacle of an adverse constitutional ruling, it is possi-
ble for the relevant statutes to be amended to overturn these results. Given that a very
pro-development state government is now in power inNew SouthWales, in the sense
that it has indicated it will do its utmost to provide all available support to property
developers, this may not be very difficult to achieve. Moreover, it was open to the
council to go back to the procedure under the current Act and ensure that appropriate
modifications are adopted in relation to this development so as to put into effect the
original plan in substance if not in form.Moreover, being a statutory obstacle only, the
Parliament was able to, and promptly did, amend the legislation requiring councils to
specify their purpose, not being an on-sale purchase, when acquiring land in cases
such as this.17 Accordingly, the acquisitions were able to proceed, so that the devel-
opment has now advanced to the next stage.

It is not my purpose in this paper to engage in an exercise of comparing different con-
stitutional regimes. But the distinctiveness of the overall Australian framework of

16. Griffiths v.Minister of Lands, Planning and Environment (2008) 235 CLR 232. For a critical discussion of this
case and Fazzolari, see S. Brennan, ‘Statutory Interpretations and Indigenous Land Rights’, Public Law
Review, Vol. 21, 2010, p. 239.

17. By Land Acquisition (Just Terms Compensation) Act 1991 (NSW), Sch 3, cl 5.
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protection at the various federal, state and local levels, can better be appreciated by
looking at theUnited Statesmodel. By comparisonwithKelo, the statutory procedures
in Fazzolari proved to be a more effective mechanism for protection of the proprietors’
rights than the Fifth Amendment was in that case, even though an express power to
on-sell by the expropriating power was conferred by the legislation. The delicate
balancing between public and private interests was expressed in the relevant statu-
tory provisions. The cumbersome nature of constitutional protection would not nec-
essarily have delivered them a more favorable result. As will be examined below, it
appears reasonably clear that even if a development of this nature were covered by s.
51(xxxi), or to be conducted in an area over which the Commonwealth does have leg-
islative power, for example a purchase of properties which were then on-sold to a
developer to build for a privatized function, it would face no ‘public purpose’ obsta-
cles such as were raised, albeit unsuccessfully in Kelo. Perhaps the Fazzolari and Grif-
fiths cases provides some support for Jennifer Nedelsky’s firm opposition to including
a property protection provision in the constitution.18 This point will be discussed in
more detail below.

. FEDERAL CONST ITUT IONAL PROPERTY LAW IN AUSTRALIA:
SECTION (XXX I) OF THE COMMONWEALTH CONST ITUTION

Although the Australian constitution does not contain a Bill of Rights, it nonetheless
includes a property protection provision that is a familiar feature of many other con-
stitutions. Section 51(xxxi) is partly derived from the Fifth Amendment to the United
States Constitution. The American provision is expressed as a limitation on power:
“nor shall private property be taken […] without just compensation”. By contrast,
the Australian provision is expressed as a grant of power: the Commonwealth Parlia-
ment maymake laws with respect to “the acquisition of property […]”. An important
qualification is that this power is subject to a condition, namely that the acquisition be
‘on just terms’. In this form, s. 51(xxxi) is both a head of power and a guarantee against
the abuse of power.

The wording of s. 51(xxxi) is expansive and unqualified, which explains why the High
Court has consistently concluded that the section has “the status of a constitutional
guarantee of just terms”.19 In Trade Practices Commission v. Tooth & Co it was described

18. J. Nedelsky, Private Property and the Future of Constitutionalism: the Madisonian Framework and Its Legacy,
University of Chicago Press, Chicago, 1990.

19. Clunies-Ross v. Commonwealth (1984) 155CLR 193 at 201-202 perGibbs CJ,Mason,Wilson, Brennan, Deane
and Dawson JJ. Similar statements have appeared inMinister of State for the Army v. Dalziel (1944) 68 CLR
261 at 276 per LathamCJ, 284-285 per Rich J;Mutual Pools (1994) 179 CLR 155 at 168 perMason CJ, 184 per
Deane and Gaudron JJ; Re Director of Public Prosecutions; Ex parte Lawler (1994) 179 CLR 270 at 285;
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by Barwick CJ as “a very great constitutional safeguard”,20 and it has been held that the
provision should be construed ‘liberally’ and ‘not pedantically’.21 But despite these
interpretations, a distinctive feature of s. 51(xxxi) lies in its function of both enlarging
as well as limiting the Commonwealth’s legislative power. The limits imposed are
extensive since the provision operates to subject the acquisition of property in the exer-
cise of any other legislative power to the just terms requirement. The reason for this
result was explained by Dixon CJ in Attorney-General (Commonwealth) v. Schmidt:

[w]hen you have, as you do in par (xxxi), an express power, subject to a safeguard, restric-
tion, or qualification, to legislate on a particular subject or to a particular effect, it is in accor-
dance with the soundest principles of interpretation to treat that as inconsistent with any of
other powers conferred in the context which would mean that they include the same subject
or produced the same effect and so authorized the same kind of legislation but without the
safeguard, restriction or qualification.22

On this interpretation, the effect of s. 51(xxxi) is to have primacy over other heads of
legislative power where any acquisition of property is required. The conventional
approach to construing the ambit of the various heads of power listed in s. 51 is to
afford them complete independence from each other. Accordingly, one grant of
power cannot be interpreted in a way as to undermine another. The exception to this
principle is that, where a grant of power is subject to a specific qualification, another
grant of power will not to be read in a way to circumvent that qualification. This
approach was explained in Mutual Pools & Staff Pty Ltd. v. Commonwealth by Mason
CJ, consistent with Dixon J’s approach above, on the following basis:

when a power is conferred and some qualification or restriction is attached to its exercise,
other powers should be construed, absent any indication of contrary intention, so as not to
authorise an exercise of power free from the qualification or restriction.23

The application of this principle in relation to s. 51(xxxi) is intended to ensure that the
requirement to pay just terms cannot be obviated by construing other powers in away
as to limit the obligation. For example, on normal principles of construction, the leg-
islative power as to ‘defense’ in s. 51 would entail the necessary implication that the
power to legislate for the acquisition of land on which to locate defense facilities.
However, in order that grants of power should not be construed to circumvent

Georgiadis (1994) 179 CLR 297 at 303 perMason, Deane andGaudron JJ, 320 per Toohey J;NewcrestMining
(WA) Ltd. v. Commonwealth (1997) 190 CLR 513 at 602-603 per Gummow J.

20. Trade Practices Commission v. Tooth & Co Ltd (1979) 142 CLR 397 at 403.
21. Minister of State for the Army v. Dalziel (1944) 68 CLR 261 at 276 per Latham CJ, 284-5 per Rich J; Bank of

New South Wales v. Commonwealth (1948) 76 CLR 1 per Dixon J at 349-350.
22. Attorney-General (Commonwealth) v. Schmidt (1961) 105 CLR 361 at 371-372.
23. Mutual Pools & Staff Pty Ltd. v. Commonwealth (1994) 179 CLR 155 at 169.
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specific limitations, the Court has held that this normal ‘incident’ is excluded from this
head of power. It follows that the acquisition of property for any legislative purpose
set out in s. 51 is confined to s. 51(xxxi), requiring ‘just terms’. Brennan J summarized
this aspect of the provision inMutual Pools & Staff Pty Ltd. v. Commonwealth as follows:

First, it confers power to acquire property from any State or person for any purpose for
which the Parliament has power to make laws and it conditions the exercise of that power
on the provision of just terms. Second, by an implication required to make the condition of
just terms effective, it abstracts the power to support a law for the compulsory acquisition of
property from any other legislative power.24

The broad terms in which the provision is expressed are further reflected in the ten-
dency of the courts to interpret the term ‘property’ expansively. The constitutional
guarantee of just terms is to be given the liberal construction appropriate to such a
constitutional provision as in Minister of State for the Army v. Dalziel.25 In this case,
the definition of property for the purpose of the provision was held to extend to
‘innominate and anomalous interests’ that included ‘the assumption and indefinite
continuance of exclusive possession and control for the purpose of the Common-
wealth of any subject of property.’ Relevantly, the Minister, under the Wartime Reg-
ulations, declared a commercial property, used as a car-park, to be requisitioned for
military purposes. Rather than specifying that he held the same interest in the land as
the owner of the land, or the tenant in occupation under a weekly tenancy, the Min-
ister assumed possessory rights of the land only. Although such rights are not a rec-
ognizable property right in land, falling outside the numerus clausus of established
interests in land, they nonetheless were held to fall within the expansive definition
of property in the provision, and hence required payment of just terms compensation.
The tenant had been effectively deprived of beneficial enjoyment of the land by the
expansive nature of the rights vested in the Minister. More recently, the High Court
has held that term ‘property’ in this provision refers to “every species of valuable right
and interest including … choses in action”.26

Moreover, the courts haveheld that the cognate term ‘acquisition’ is also to be construed
‘liberally’ and not ‘pedantically’.27 Accordingly, the provision has been interpreted
broadly to cover acquisitions by parties other than the Commonwealth government.
As long as the acquisition is for a Commonwealth purpose, the just terms requirement

24. Id., at 188.
25. Acquisition and property to be construed ‘liberally’:Minister of State for the Army v. Dalziel (1944) 68 CLR

261 at 276 per LathamCJ, at 284-285 per Rich J; Bank of New SouthWales v. Commonwealth (1948) 76 CLR 1
per Dixon CJ at 349-350.

26. Victoria v. Commonwealth (1996) 187 CLR 416 at 559.
27. Minister of State for the Army v. Dalziel (1944) 68 CLR 261 at 276 per LathamCJ, 284-285 per Rich J; Bank of

New South Wales v. Commonwealth (1948) 76 CLR 1 per Dixon J at 349-350.
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will apply. For example, anacquisition is covered if the legislationauthorizesa stategov-
ernment toacquire landfordistributiontodischargedmembersof thedefense forces,28or
the legislation forces a transfer from one citizen to another.29 Insofar as the provision
expressly confers power to make laws with respect to the acquisition of property, s.
51(xxxi) resolves any doubt that the Commonwealth Parliament’s other substantive
heads of power might not authorize laws with respect to the acquisition of property.

Unlike some other constitutional property provisions, there is no express requirement
in Australia that the acquisition be for ‘public benefit’ or for a ‘public purpose’. This
does not mean that the notions of public benefit or public purpose are irrelevant to s.
51(xxxi). Rather, the requirements must be taken to be included as express purposes
or benefits in the other specific legislative powers of the Commonwealth, such as the
powers over taxation, defense, external affairs and so forth. On the one hand, these
separate powers provide scope for a very broad notion of public benefit to apply.
On the other hand, to the extent that expropriations under these powers are
abstracted into s. 51(xxxi), a general presumption of just termswould appear to apply.
What makes a very expansive protection of private property even more possible, at
least theoretically, under this provision is that the courts have not been given any fur-
ther express textual guidance from the constitution as to the limits of the applicable
meaning of property. In the absence of any criteria specifying the conceptual bound-
ary of the provision, the constitution has left it to the courts to determine its ambit
from the implications in, or the presuppositions of, other legislative powers of the
Commonwealth.

From the above, necessarily brief, overview, it may appear that this particular consti-
tutional just terms obligation imposes a potentially very onerous burden on the Com-
monwealth to provide just terms compensation across the breadth of its legislative
activities. As will be seen below, however, the courts have found a strikingly diverse
number of ways of limiting the circumstances in which compensation is payable. In
particular, it is possible to identify in the case law at least nine separate grounds upon
which a particular diminution of property rights might not qualify for compensation
on just terms. In doing so, the courts have succeeded in defining the extent of com-
pensable acquisition in a way that achieves a fair balance between public interest
or benefit on the one hand and private property protection on the other. A brief exam-
ination of these grounds follows. It will form the basis for examining the recent case
law. The general conclusion reached is that what the very broadwording of s. 51(xxxi)
apparently giveth, judicial interpretation taketh away.

28. PJ Magennis Pty Ltd. v. Commonwealth (1949) 80 CLR 382.
29. Trade Practices Commission v. Tooth & Co (1979) 142 CLR 397.
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. WHEN TAKING OF PROPERTY REQUIRES NO JUST TERMS

COMPENSATION

Despite the very general terms that provide for protection of property in section 51
(xxxi), members of the High Court have found many ways to limit the payment of
compensation where property rights have been infringed by legislative provisions.
It is possible to identify no less than nine possible approaches to explain why the
s. 51(xxxi) requirement of just terms was not attracted on the facts of particular cases.
Space does not allow for consideration of these categories in detail, but it is important
to at least list them to demonstrate the various ways in which the courts have sought
to balance the protection of property with broader policy objectives in the public inter-
est. In particular, the High Court has found that the requirement of just terms is not
attracted even if rights in the nature of proprietary interests are diminished in no less
than nine separate categories.30

While these many exceptions may be seen to provide rich evidence to counter objec-
tions, such as those of Nedelsky, that constitutional property provisions have the
inherent tendency to produce undesirable anti-public interest, anti-regulatory and
anti-redistributive effects,31 they have also had the effect of cumulatively providing
significant uncertainty as to determining when a particular piece of legislation will
fall foul of the requirement to pay just terms.32 As many of the cases demonstrate,
evenwhen judges have agreed in the result, they have often disagreed on the grounds
on which that result was reached. For example, inMutual Pools, the judges advanced
no less than four of the above nine grounds for justifying a result in favor of the
Commonwealth.33

This aspect of the law concerning public acquisitions is unfortunate, as it makes the
question of predicting where the limits of the requirement to pay just terms end, and
where no compensation is payable, very difficult. Yet it is nonetheless possible to see

30. See generally, S. Evans, ‘When is an Acquisition of Property not an Acquisition of Property?’, Public Law
Review, Vol. 11, 2001, p. 183. The leading cases are:Commonwealth v.WMCResources Ltd (1998) 194CLR 1
at 35;Georgiadis (1994) 179CLR 297 at 305-306;Health Insurance Commission v. Peverill (1994) 179CLR 226
at 237; Commonwealth v. Tasmania (Tasmanian Dam Case) (1983) 158 CLR 1; Trade Practices Commission v.
Tooth & Co Ltd (1979) 142 CLR 397; Nintendo Co. Ltd. v. Centronics Systems Pty Ltd (1994) 181 CLR 134;
Airservices Australia v. Canadian Airlines International Ltd (1999) 202 CLR 133; Theophanous v. Common-
wealth (2006) 225 CLR 101.

31. For an analysis to this effect concerning the case law decided before 1997, seeA. van derWalt, ‘The Con-
stitutional Property Clause: Striking a Balance Between Guarantee and Limitation’, in J. McLean (Ed.),
Private Property and the Constitution, Oxford, Hart 1999, pp. 129-134.

32. See also on this point, R. Dixon, ‘OverridingGuarantee of Just Terms, or Supplementary Power? Rethink-
ing s 51(xxxi) of the Constitution’, Sydney Law Review, Vol. 27, 2005, p. 638.

33. Mutual Pools & Staff Pty Ltd. v. Commonwealth (1994) 179 CLR 155.
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in the case law three fundamental categories of rationale in resolving the question of
whether s. 51(xxxi) applies to require just terms compensation, and into which the
above nine categories can be fitted. Thus, the Court can be seen to resolve these dis-
putes by means of applying three criteria: (1) by determining the definition of ‘prop-
erty’ in a way sensitive to broader policy objectives; (2) by a strict delineation between
‘acquisition’ by the Commonwealth and ‘deprivation’ by regulation of private prop-
erty; (3) by interpreting other legislative powers which entail the acquisition property
by the Commonwealth as being beyond the reach of s. 51(xxxi).

Each of these strategies will be examined separately as a prelude to looking at the
most recent case law. The results in these cases suggest that it is reasonable to con-
clude, in the terms expressed by Van derWalt in an early analysis of the High Court’s
approach, that it has broadly achieved ‘interpretational balance’ between a ‘guaran-
tee-oriented’ and a ‘limitation-oriented’ constitutional property jurisprudence.34

15.4.1 Criterion 1 – Defining Property – ‘Liberally’, but Conventionally

It was noted above that the broad terms deployed in s. 51(xxxi) has induced courts to
define property in expansive terms, not ‘pedantically’ but ‘liberally’. However, a
countervailing tendency, particularly evident in the recent case law, is for courts to
narrow the definition of property. This exercise has been conducted in two different
ways. First, the alleged interest in question has been held not to be property for the
purposes of s. 51(xxxi). In Health Insurance Commission v. Peverill35 the Commonwealth
enacted legislation that had a retrospective effect, depriving the respondent medical
practitioner of the higher fees he would have been entitled to under the former state-
financed regime of medical testing. For Brennan J (Dawson and Toohey JJ agreeing),

The right so conferred on assignee practitioners is not property: not only because the right is
not assignable […] but, more fundamentally, a right to receive a benefit to be paid by a stat-
utory authority in discharge of a statutory duty is not susceptible of any form of repetitive or
continuing enjoyment and cannot be exchanged for or converted into any kind of property
[…] It does not have any degree of permanence or stability. That is not a right of a propri-
etary nature.36

The retrospective legislation therefore reduced Peverill’s legal entitlements to pay-
ment substantially but without the requirement of just terms. This right is to be com-
pared with an accrued cause of action to sue for compensation for negligence. The

34. A. van der Walt, ‘The Constitutional Property Clause’ in J. McLean (Ed.), Property and the Constitution,
Oxford,Hart, 1999, pp. 109-146;A. vanderWalt,Constitutional Property Law, 3rd edn, Juta, CapeTown, 2011.

35. Health Insurance Commission v. Peverill (1994) 179 CLR 226.
36. Id., at 243-244.
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High Court held in Georgiadis v. Australian and Overseas Telecommunications Corpora-
tion37 that a statutory scheme capping entitlements to compensation well below com-
mon law amounts awarded at common law infringed the plaintiff’s proprietary
rights. These two cases can be reconciled on the basis that the former right was gran-
ted under a statutory scheme and could therefore be modified or cancelled at any
time, while the latter was a chose in action, a recognized category of intangible,
assignable proprietary interest.

A second way in which property has been held to be immune from the requirement of
compensation when acquired by the Commonwealth, or other persons in pursuance of
Commonwealth policy, is where the property is ‘inherently susceptible of variation’. In
Commonwealth v. WMC Resources Ltd38 a majority of the Court held that there was no
acquisition of property where an exploration permit over part of the continental shelf
was extinguished by Commonwealth legislation. The relevant rights were purely based
in a statutory regime. Like other statutes in general, the regime was inherently suscep-
tible to variation. A further reason advanced by the Court for not seeing this type of
right as property for the purposes of s. 51(xxxi) was seeing its origin as exclusively
sourced in statute: because the grant of the exploration right was not carved out of
any pre-existing rights held by the Commonwealth to the continental shelf its status
was inherently at oddswith the kinds of property that s. 51(xxxi)was intended to protect.

Theproprietary statusofvariouswater rights, in the formof statutorygroundwaterbore
licenses, issued pursuant to theWater RightsAct 1912 (NSW),was recently explored by
theHighCourt in ICMAgriculture Pty Ltd. v. Commonwealth (ICM).39 These bore licenses
were replaced by aquifer access licenses issued under theWater Management Act 2000
(NSW). The plantiffs alleged this act amounted to an acquisition of property under s. 51
(xxxi) and therefore required the Commonwealth to pay just compensation. It was
acknowledged by the Court that the replacement would substantially reduce the plain-
tiffs’ rights, specifically resulting in a decrease of approximately 70% in their water allo-
cation entitlements. The new regime was part of a general Commonwealth plan to
sustainably rationwater resourcesacross theMurray-DarlingBasin. It claimed that these
rightswere inherently variable, finding their source solely in statute, andwere therefore
not liable to generate rights to compensation ifmodified or extinguished. The legislation
provided for compensation for adversely affected license-holders based on the value of
their entitlements under the former regime. These rights to compensationwere referred
to not as just terms, but as “ex gratia structural adjustment payments”.40

37. Georgiadis v. Australian and Overseas Telecommunications Corporation (1994) 179 CLR 297.
38. Commonwealth v. WMC Resources Ltd (1998) 194 CLR 1.
39. ICM Agriculture Pty Ltd. v. Commonwealth (2009) 240 CLR 140.
40. The plan originated in June 2004when the Commonwealth, NSW, Victorian, Queensland, SA, ACT and

NT governments entered into the ‘Intergovernmental Agreement on National Water Initiative’ (NWI).
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A majority of the High Court held that the replacement of the bore licenses with the
aquifer access licenses did not constitute an acquisition of property and therefore the
Commonwealth was not required to provide just compensation. They concluded that
while the bore license had some proprietary characteristics, its fundamental status as
a statutory privilege meant that it was inherently susceptible to variation by the
Crown. It followed that s. 51(xxxi) had no application. The majority judges split into
two groups of three in delivering their judgments. French CJ, Gummow, and Crennan
JJ focused on the common law precursors of these licenses up until their extinguish-
ment by s. 12(1) of the Water Act 1912 (NSW). They noted how under common law,
usufructuary and appropriation entitlements to flowing and ground-water were rec-
ognized as institutional forms of property at that time. However, the statutory license
entitlements that succeeded them were not statutory replicas of those rights. It follo-
wed that the rights conferred by the statute had to be considered in detail to determine
whether or not property rights had been created. While the use rights, and the trans-
ferability of the licenses indicated proprietary status, the requirement of Ministerial
approval, and the various limitations and conditions affecting the duration of the enti-
tlement to a license indicated an “insufficient degree of permanence or stability to
merit classification as proprietary in nature”.41

For Hayne, Kiefel, and Bell JJ, the absence of any recognized property right pre-existing
the statutorily sourced property rights was a significant factor, as it had been in Com-
monwealth v. WMC, noted above. The Court referred to case law indicating that water
was not private, but common property at common law, and also to the fact that all
water in the state had been declared property of the state by the Water and Drainage
and Artesian Wells (Amending) Act 1906 (NSW). These regimes pre-existed the legis-
lation that conferred rights on the plaintiffs. It could not be said, therefore, that the stat-
utory rights in question in this case were derived from or modifications of existing
common law rights. They held that the licenses had some indentifiable proprietary
characteristics, however, particularly insofar as they were alienable. But being wholly
creatures of statute, and in light of the many conditions and qualifications that were
imposed by the legislation, and Ministerial discretion, they were inherently amenable
to variation, so were beyond s. 51(xxxi).

Another recent casewhichwasdecided on the basis of the legislative source of the alleged
property rights was Telstra v. Commonwealth.42 It concerned the rights of the privatized

The compensation payable was up to two-thirds of the reduction in the final value of a license holder’s
water entitlement at the end of the 10 year period overwhich the reductionwas to occur. Formore detail
of the legislative background and a critical assessment of the decision, see S. Hepburn, ‘The Problems of
Propertizing Water Entitlements’, Australian Property Law Journal, Vol. 19, 2010, p. 1.

41. ICM Agriculture Pty Ltd. v. Commonwealth (2009) 240 CLR 140 at 76.
42. Telstra Corporation Ltd. v. Commonwealth (2008) 234 CLR 210.
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telecommunications entity, Telstra. The government’s policy was to break its monopoly
by allowing access to its cabling systems to competitors. Telstra objected on the basis that
this right of access to its infrastructure involved an acquisition of its property. But the
Court examined the legislative history of its rights to the various elements of what were
formerly publicly owned assets. It found that Telstra’s rights could properly be called
proprietary in the sense that they were an identifiable ‘bundle of rights’. But the bundle
in question was nomore affected by the rights conferred on a current competitor than its
rightswere formerly: theCourt concluded the various forms of legislation governing tele-
communications had generally provided that Telstra was subject to similar kinds of
access rights. It followed that its bundle of rights remained the same.

Of course, all rights to resources that have been conferred in a legislative scheme are
inherently variable, because statutes may always be amended. But this does not make
the rights “inherently susceptible to variation or extinguishment” and so not qualify
for s. 51(xxxi) protection. First, the right in question may be a statutory form of a pre-
existing common law property right, such as copyright. Second, the legislation itself
may create a right which has a distinct proprietary character to it. The distinction
between these two different forms of property rights sourced in legislation is demon-
strated in two recent Northern Territory decisions. In Newcrest Mining (WA) Ltd. v.
Commonwealth43 a right to extract minerals from land vested in the Commonwealth
was extinguished. Unlike the position in the Tasmanian Dam case, where the rights
in question were also held to be ‘sterilized’ in relation to certain types of activity,
the State of Tasmania’s were nonetheless not completely extinguished. By contrast,
in Newcrest the mining corporation’s rights were effectively extinguished for all pur-
poses. The rights to mine were extracted out of the Commonwealth’s rights over that
portion of land, which were eventually restored after being freed from the mining
rights. As a result, compensation was payable. This case can be reconciled with Com-
monwealth v. WMC Mining on the basis that in Newcrest, the Commonwealth effec-
tively held those recognizable proprietary rights before the statutory rights were
created in favor of the mining corporation. In WMC Mining, the rights were created
for the first time out of a legislative scheme.

Likewise, inWurridjal v. Commonwealth44 the Aboriginal plaintiffs successfully claimed
compensation from the Commonwealth when their land rights, in the form of leases
granted under theAboriginal Land Rights (Northern Territory) Act 1976 (Cth), weremade
subject to leases granted to the Commonwealth. Amajority of the High Court held that
such leases constituted an acquisition of property. According to French CJ:

43. Newcrest Mining (WA) Ltd. v. Commonwealth (1997) 190 CLR 513.
44. Wurridjal v. Commonwealth (2009) 237 CLR 309.
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[w]hen the property said to have been acquired is of statutory origin the terms of the statute
and the nature of the property to which it gives rise require consideration to see whether or
not it attracts the protection of s. 51 (xxxi).45

Because the object of this legislation was to “confer some of the important benefits of
ownership of land upon traditional Aboriginal owners […]”, they had property for
the purposes of the provision. This should be contrasted with the kinds of rights con-
ferred to the provision of health services, to water, and to seabed exploration where
no comparable object of conferring proprietary entitlement was evident. As Heydon J
noted:

Putting to one side statutory rights which replace existing general law rights, the extent to
which a right created by statute may bemodified by subsequent legislation without amoun-
ting to an acquisition of property under s. 51(xxxi) must depend upon the nature of the right
created by statute. It may be evident in the express terms of the statute that the right is sub-
ject to subsequent statutory variation. It may be clear from the scope of the rights conferred
by the statute that what appears to be a new impingement on the rights was in fact always a
limitation inherent in those rights. The statutory right may also be a part of a scheme of stat-
utory entitlements which will inevitably require modification over time.46

It follows that the state action that amounts to compensable ‘expropriation’ in the
Australian context has been restricted by a substantially conventional interpretation
of the term ‘property’ by the judges, one that closely tracks the spectrum of interests
that the label covers in the sphere of private law. Certainly, there appears to be little
evidence to substantiate Jennifer Nedelsky’s fears about such constitutional provi-
sions. This point is further corroborated by the other two major ways in which loss
of property rights does not entitle the citizen to compensation.

15.4.2 Criterion 2 – Differentiating Takings, Deprivation, and Expropriation from
‘Acquisition’

The constitutional jurisprudence surrounding governmental ‘takings’ differs interna-
tionally by reference to the wording used in the various provisions to define the dim-
inution of rights of the property holder. Section 51(xxxi) of the Australian constitution
is distinctive to the extent that it emphasizes ‘acquisition’ of property. This term is to
be differentiated from what in other jurisdictions may be characterized as an expro-
priation, deprivation or a ‘taking’ of private property. Arguably, these terms are more
or less synonymous in common parlance. Yet the case law of the High Court indicates
a critical distinction between them. For the Australian courts, the term ‘acquisition’

45. Wurridjal v. Commonwealth (2009) 237 CLR 309 at 362.
46. Wurridjal v. Commonwealth (2009) 237 CLR 309 at 390.
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means something very different from both ‘deprivation’ and ‘taking’. ‘Taking’ has
been held to refer to the subjective deprivation of rights, benefits or advantages expe-
rienced by holder of property: when my rights have been reduced by another’s act, it
is appropriate to say that they have been ‘taken’ from me. By contrast, ‘acquisition’
refers to the perspective of the acquirer of rights, in this instance the state. It follows
that the extinguishment of rights does not of itself amount to an acquisition. Because
the acquisition involves an additional requirement, it presents a higher hurdle for the
property holder to clear in order to establish a right to just terms. Mason J addressed
this question in the Tasmanian Dam47 case where the High Court was asked to assess
the constitutionality of legislation that prohibited the state of Tasmania from building
a dam in a listed world heritage area. The Court recognized that the legislation had a
sterilizing effect on the state’s property rights over the area. However,

To bring the constitutional provision into play it is not enough that legislation adversely
affects or terminates a pre-existing right that an owner enjoys in relation to his property;
there must be an acquisition whereby the Commonwealth or another acquires an interest
in property, however slight or insubstantial it may be.48

In stark contrast, Deane J took a strict approach to the question of ‘acquisition’. First,
he said that where the Commonwealth or another entity obtains “an identifiable and
measurable advantage […] it is possible that an acquisition for the purposes of s. 51
(xxxi) is involved”.49 Second, he concluded that the absence of a material benefit of a
proprietary nature did not resolve the question as to whether there had been an acqui-
sition of property in that case. Significantly, however, no other judge agreed with him
on this point. And this line of argument has not been supported in any of the later
cases. It follows that any reference to “an identifiable and measurable advantage”
must refer to an advantage of a proprietary nature. As Mason J said:

In terms of its potential for use, the property is sterilized, in much the same way as a park
which is dedicated to public purposes or vested in trustees for public purposes, subject, of
course, to such use or development as may attract the consent of the Minister. In this sense,
the property is ‘dedicated’ or devoted to uses, i.e., protection and conservation which, by
virtue of Australia’s adoption of the Convention and the legislation, have become purposes
of the Commonwealth. However, what is important in the present context is that neither the
Commonwealth nor anyone else acquires by virtue of the legislation a proprietary interest of
any kind in the property. The power of the Minister to refuse consent under the section is
merely a power of veto. He cannot positively authorize the doing of acts on the property. As
the State remains in all respects, the owner the consent of the Minister does not overcome or
override an absence of consent by the State in its capacity as owner.

47. Commonwealth v. Tasmania (Tasmanian Dam Case) (1983) 158 CLR 1.
48. Commonwealth v. Tasmania (Tasmanian Dam Case) (1983) 158 CLR 1 at 145.
49. Commonwealth v. Tasmania (Tasmanian Dam Case) (1983) 158 CLR 1 at 283.
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A similar formulation of the test was advanced by Deane and Gaudron JJ in Mutual
Pools, emphasizing that a person must obtain “at least some identifiable benefit or
advantage relating to the ownership or use of property”. It follows that there must
be an acquisition of property.50

The question of what constitutes an acquisition was raised in an acute way most
recently in JT International v. Commonwealth,51 colloquially known as the ‘plain-pack-
aging’ case. In order to further diminish the sale and consumption of tobacco in the
interests of public health, the Federal Government in its Tobacco Plain Packaging Act
2010 (Cth) (the TPP Act) imposed a requirement that all packets containing tobacco
would henceforth be devoid of any of the trademarks and advertising, and instead be
in plain, light-brown packaging. As they had foreshadowed when the legislation was
being considered by the Federal Parliament, the tobacco corporations challenged the
Act on the basis that it entailed a breach of the s. 51(xxxi) requirement to pay just terms
on the acquisition of its intellectual property, in the form of trademarks, goodwill and
designs.

They submitted that the Commonwealth obtained a benefit or advantage from the
tobacco corporations’ obligations under the TPP Act, and this benefit or advantage
qualifies as ‘property’ for the purposes of s. 51(xxxi) on the basis of earlier decisions
of the Court. All these arguments sought to assert, in one way or another, that the
TPP Act takes the tobacco companies’ intellectual property. The plaintiffs argued
that ‘benefit or advantage’ was manifested variously as ‘use’ or ‘control’ of the
tobacco packaging; free advertising space; and prohibition of use of, and exploita-
tion of images and designs on retail packaging and thus ‘control’ over the ‘exploi-
tation’ of that packaging. These use and control rights were argued to be so
extensive as to be tantamount to the obtaining of property by the Commonwealth
of that packaging. There was no doubt in this case that the tobacco corporations
were being deprived of the substantial value that these trademarks represented.
But in the Australian context, ‘value’, economic or otherwise, is not property for
the purposes of constitutional protection. The legislation clearly deprived them of
the benefits of their intellectual property rights, but is deprivation enough to con-
stitute a taking of property, and is a taking of property enough to constitute an
‘acquisition’ of property so as to constitute the obligation to pay just terms? These
different terms need to be separately defined to answer these questions.

The plaintiffs sought to place a broad construction on a statementmade by Deane and
Gaudron JJ in Mutual Pools & Staff Pty Ltd. v. Commonwealth52 to support their claim

50. Mutual Pools & Staff Pty Ltd. v. Commonwealth (1994) 179 CLR 155 at 185.
51. JT International SA v. Commonwealth (2012) 291 ALR 669.
52. Mutual Pools & Staff Pty Ltd. v. Commonwealth (1994) 179 CLR 155 at 185 .
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that there was an acquisition of their rights in this case. In particular, they argued that
the TPP Act gives the Commonwealth the use of, or control over, tobacco packaging
because the TPP Act imposed certain requirements on the packaging. They claimed
the Commonwealth was said to have acquired proprietary rights in the physical pack-
aging that the tobacco companies use to sell their products by obtaining the ‘use’ of, or
‘control’ over, that packaging.

The Court rejected that argument by pointing out that the requirements of the TPP
Act are no different from other kinds of legislation that requires warning labels of all
kinds. It does not matter how extensive those warning labels are. Accordingly, those
required by the TPP Act effect no acquisition of property. Although the Court
expressly avoided offering a definition of the term ‘property’ in s. 51(xxxi), it found
that the rights it held to compel compliance with the Act could not be considered
‘proprietary’. The control that the Commonwealth has over the packaging cannot
‘create a legal relation that the law describes as ‘property’. Compliance with the
TPP Act creates no proprietary interest’.53 The tobacco companies also argued that
the ‘identifiable and measurable countervailing benefit or advantage’ that the Com-
monwealth obtains from their compliance with the TPP Act could be considered to
be ‘property’ for the purposes of s. 51(xxxi).

The Court accepted that the Commonwealth obtained an ‘identifiable benefit or
advantage’ in terms of its proposed public health policy, but the key question was
whether the Commonwealth obtained a benefit or advantage of a proprietary in
nature. The Court held it did not.

Statutory requirements for warning labels on goods will presumably always be intended to
achieve some benefit: usually the avoidance of or reduction in harm. But the benefit or
advantage that results from the tobacco companies complying with the TPP Act is not pro-
prietary. The Commonwealth acquires no property as a result of their compliance with the
TPPAct. […] The TPPAct is not a law bywhich the Commonwealth acquires any ‘interest in
property, however slight or insubstantial it may be’ [Tasmanian Dam 158 CLR, 145]. The TPP
Act is not a law with respect to the acquisition of property.54

The Court went on to hold that there are essentially two kinds of benefit that would
constitute an ‘acquisition’. The first is the paradigm case of the acquisition of land by
state or any authorized resuming authority, where what was taken was the same as
what was acquired. The second case is where there is a reduction in rights of the prop-
erty holder, and a countervailing benefit or advantage of a proprietary nature. An
example of this latter case is when benefit or advantage is conferred on the person

53. JT International SA v. Commonwealth (2012) 291 ALR 669 at 713.
54. JT International SA v. Commonwealth (2012) 291 ALR 669 at 714.
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who is released from an obligation to the holder of an extinguished or modified chose
in action, as in Georgiadis.55 The effect of the statutory provisions in that case was to
confer a benefit corresponding to the plaintiff’s loss.

In dissent, Heydon J held that the TPP Act, by prohibiting the use of the intellectual
property on the cigarette packets, “denies to the proprietors the use of the last valu-
able place on which their intellectual property could lawfully be used”. Prior to the
Act, the packagingwas the only place where rival corporations could advertise. There
is some force in his argument that “[a]fter the impugned legislation, they could not
even do that. The legislature therefore brought about ‘an effective sterilization of
the rights constituting the property in question’”.56 However, as the majority noted
in the Tasmanian Dam Case, sterilization, absent acquisition, does not trigger a right
to compensation under s. 51(xxxi). It follows that the concept of ‘regulatory takings’
that is prominent in the constitutional property jurisprudence of many jurisdictions
has no place in Australian law, and this proposition has been further entrenched after
JT International v. Commonwealth.

15.4.3 Criterion 3 – The Acquisition of the Property in Question Is Permitted under
Another Head of Power

Although s. 51(xxxi) has been held to be the exclusive provision dealing with expro-
priations of property, so that where the exercise of other heads of power involve
acquisition, such as the defense power, s. 51(xxxi) is brought into play, in some situ-
ations the essential nature of those powers may make an incidental acquisition of
property by the Commonwealth or a third party lawful. The various examples of
these non-compensable acquisitions were described by Brennan J in Mutual Pools
as “sundry laws providing for the acquisition of property which are supported by
heads of power other than s. 51(xxxi)”. He gave as examples: laws providing for
the imposition of a tax, as is provided for in s. 51(ii); the seizure of the property of
enemy aliens under the war power; the sequestration of bankrupts’ property; and
the forfeiture of prohibited imports or the exaction of fines and penalties.

Although the examples are obvious, no clear and unambiguous statement of principle
has been offered by the courts to best explain these exceptions. As noted above, var-
ious formulations include (1) that the payment of compensation would be ‘irrelevant
and incongruous’; (2) that the acquisition “clearly encompass[es] … acquisition of
property unaccompanied by any quid pro quo of just terms”; (3) “a necessary or char-
acteristic means of achieving an objective within power”; and (4) was not an acqui-
sition “for any purpose in respect of which the Parliament has power to make

55. Georgiadis v. Australian and Overseas Telecommunications Corporation (1994) 179 CLR 297.
56. JT International SA v. Commonwealth (2012) 291 ALR 669 at 722.
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laws” as s. 51(xxxi) specifies. But it is possible to identify a clear unifying rationale
underlying these apparently divergent formulations by examining briefly some of
the cases where they have appeared. For example, in Theophanous v. Commonwealth,57

the High Court held that there was no acquisition by a law that deprived a politician
of parliamentary superannuation benefits because he had been convicted of a criminal
offence for corruption. Because there is clear constitutional power to enact such crim-
inal laws, it is inherent in them that such penalties may apply. Likewise, the power
over customs necessitates that where illegally held goods have been confiscated no
compensation is payable. And because s. 51(xviii) confers power to pass laws in rela-
tion to “Copyright, patents of inventions and designs, and trademarks” it necessarily
follows that integral to that power is the modification of rights over such forms of
intellectual property so as to affect the pre-existing distribution of rights.58

Perhaps themost obvious case is the power to levy taxation as provided for in s. 51(ii).
It would completely undermine the operation of this provision if just terms compen-
sation were payable when law required taxation to be paid to the state. In general,
therefore, these supposed ‘exceptions’ to the requirement of just terms compensation
may be rationalized on the basis that if their exercise is integral or essential to the oper-
ation of another legislative power, then compensation cannot be payable. By contrast,
if the acquisition is incidental to the exercise of that power, compensation will be
required in accordance with s. 51(xxxi). To take the example of taxation again: the
requirement on a citizen to pay specific taxes will not require compensation, as this
imposition is but an exercise of the power conferred. But the acquisition of land to
build a regional office for the Australian Taxation Office would come within s. 51
(xxxi) because it is an acquisition for the purpose of taxation, which is a “purpose
in respect of which the Parliament has power to make laws”.

. CONCLUS ION

In light of these recent decisions of the AustralianHigh Court, it is possible to revisit the
argument advanced by JenniferNedelsky above thatwas critical of constitutional prop-
erty provisions on the ground that they posemajor problems for regulatory states seek-
ing to impose limitations on property holders in the broader public interest.59 It can be
seen that the trajectory of the High Court’s recent constitutional property decisions rep-
resents aprudential balancingofpublic andprivate interests. Thepublic interest in terms
of environmentally sustainable water policy, public health awareness campaigns, and

57. Theophanous v. Commonwealth (2006) 225 CLR 101.
58. As in Nintendo Co. Ltd. v. Centronics Systems Pty Ltd (1994) 181 CLR 134.
59. J. Nedelsky, Private Property and the Future of Constitutionalism: the Madisonian Framework and Its Legacy,

University of Chicago Press, Chicago, 1990.
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the fostering of effective competition in the communications sector has been achieved
without overly burdensome just terms requirements imposed on private individuals.
As variously the buy-back of water licenses, the tobacco plain-packaging requirements,
provisionofmoreopen access to state-funded communications infrastructurehavebeen
held to be valid, constitutional acquisitions private property interests, private property
has not been sacrificed for the public good. Rather, it has been regulated in the public
interest. And the recent case law has shown that where there have been substantial
inroads into private rights, such as the cancellation of a uranium-mining lease and the
imposition of a fixed-term tenancy on an indigenous landowner, just terms compensa-
tion has been held payable as the constitution requires. In each of these cases, the alleged
propertyrightclaimedhasattractedcompensation thecloser ithasbeen to the traditional
meaningof the term ‘property’ and somost plausibly proximate to themeaning thatwas
in the minds of the drafters of the paragraph over 100 years ago.60

What is noteworthy about the clarification provided by the recent body of case law is
that it has developed in the context of much more ideologically charged political cli-
mate than the earlier decisions were. In Australia in recent years, a robust political
alliance of anti-environmental, anti-regulatory movements modeled on the Property
Rights Movement in the United States has engaged in various forms of activism
against governmental initiatives.61 It has specifically called on governments to curtail
dramatically its regulation of the economy and the environment and give greater pri-
ority to the rights of private property holders. They borrow extensively on work from
various neo-conservative think tanks as well as academic writings such as those of
Richard Epstein.62 These groups have been very active in making submissions to var-
ious government inquiries. Yet this form of ideological theorizing has not found its
way into the general pattern of judicial reasoning in the constitutional property cases.

The clearest indication of the non-ideological trajectory of the High Court’s recent
constitutional property jurisprudence is to contrast the decisions with both the mode
of argument and the conclusions reached in the strong dissents of Heydon J in both
ICMWater Management and JT International discussed above. In the former case, refer-
ring explicitly to F.A. Hayek63 and other leading advocates of economic and political

60. See S. Evans, ‘Property and the Drafting of the Australian Constitution’, Federal Law Review, Vol. 29,
2001, p 121.

61. The groups include Property Rights Australia, the National Farmers Federation and the State Pastoral-
ists and Graziers Associations. See generally, P. O’Connor, ‘The Changing Paradigm of Property and the
Framing of Regulation as a ‘Taking’’, Monash University Law Review, Vol. 36, No. 2, 2010, pp. 50-79;
D.Wright, ‘The Anti-Boomer Effect: Property Rights, Regulatory Takings and aWelfare Model of Land
Ownership’, Australian Journal of Legal History, Vol. 5, 1999, p. 63.

62. R.A. Epstein, Takings, Private Property and the Power of Eminent Domain, Harvard University Press, Cam-
bridge, 1985.

63. F.A. Hayek, Law, Legislation and Liberty, University of Chicago Press, Chicago, 1976.

15 When Does State Action Amount to Expropriation? Recent Australian Developments



liberalism, and noting that such theories were in the minds of the framers of the Aus-
tralian Constitution when the property clause was being formulated, Heydon J adop-
ted a very different perspective to the majority. He expressly advocated a ‘wider
rather than a narrower concept of property’. This led to the conclusion that the bore
licenses were ‘property’ for the purposes of s 51(xxxi), even though the licenses were
not common law rights.64 In reaching this conclusion, Heydon J relied upon the essen-
tial characteristics of property as detailed by Lord Wilberforce in National Provincial
Bank Ltd. v. Ainsworth, namely, the need for the interest to be ‘definable, identifiable by
third parties, capable in its nature of assumption by third parties, and to have some
degree of permanence or stability’.65 In the latter case, Heydon J emphasized how:

by prohibiting the use of the intellectual property on the cigarette packets, [the legislation]
denies to the proprietors the use of the last valuable place on which their intellectual prop-
erty could lawfully be used.66

In taking both a broad concept of property, and an expansive definition of acquisition,
defined as “a newly acquired right […] to command the publication of messages […]
without charge, to the public”, the TPP Act fell foul of s. 51(xxxi).

By avoiding such politically colored originalism, and by means of a more formalist
approach to the constitutional provisions, a more ‘limitation-oriented’, and therefore
public interest-sensitive, jurisprudence is steadily evolving in the Australian context.

64. ICM Agriculture Pty Ltd. v. Commonwealth (2009) 240 CLR 140 at 197.
65. National Provincial Bank Ltd. v. Ainsworth (1965) AC 1175 at 1247-1248.
66. JT International SA v. Commonwealth (2012) 291 ALR 669 at 722.
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