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PREFACE

This book contains a collection of double-blind peer-reviewed contributions on expro-
priation law and governance. It is the second book in the Rethinking Expropriation Law
series of the Expert Group on Expropriation Law (<www.expropriation.info>). All but
one of the contributions are based upon presentations given at the colloquium ‘Con-
text, Criteria, and Consequences of Expropriation’ that the Royal Netherlands Insti-
tute in Rome (KNIR) hosted from 25 to 27 September 2014 in collaboration with the
International Alliance on Land Tenure andAdministration. Carola Glinski’s contribu-
tion is based upon her presentation on the panel on expropriation law at the annual
conference of the Netherlands Institute for Law and Governance (NILG) held in Gro-
ningen from 18 to 19 September 2014. The Rethinking Expropriation Law series and the
conferences of the Expert Group on Expropriation Law continue to facilitate a global
discussion among expropriation law scholars on shared problems in order to identify
solutions to these problems and to promote standards of good governance through-
out the world.

The editors are indebted to the staff of the KNIR for their outstanding logistical sup-
port that made the colloquium ‘Context, Criteria, and Consequences of Expropria-
tion’ a very inspiring and pleasant event. Dr. Jeremia Pelgrom, archaeologist and
vice director of the KNIR, deserves particular mention for taking the participants
on a tour through Rome’s infamous expropriation sites and his thoughtful and
thought-provoking presentation on the practice of expropriation in ancient and con-
temporary Rome.

The conference was made possible with the generous financial support from several
institutions. The University of Groningen, which celebrated its 400th anniversary in
2014, assisted in more than one way. It is the hosting organization of the KNIR
and made funding available through the Groningen Centre for Law and Governance.
The Stichting Rechtenalumni of the Law Faculty of the Radboud University in Nijme-
gen, the Law Faculties of the University of Cape Town and the University of Johan-
nesburg, theNational Research Foundation of South Africa, Juta Law Publishers, and,
last, but not least, the KNIR itself contributed financially. The editors would like to
express their sincere gratitude to these institutions.



Editing a book is a lengthy process that challenges one’s endurance and precision.
Without the invaluable help of our editing assistants, Bas Legger and Tiddo Bos, stu-
dent assistants with the Department of Private Law andNotarial Law at the Faculty of
Law of the University of Groningen, this book would not have been published within
a reasonable period of time. Their professional attitude and reliability were exem-
plary. We are very grateful for their hard work.

Björn Hoops
Ernst Marais
Hanri Mostert
Jacques Sluysmans
Leon Verstappen
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 INTRODUCTION: CONTEXT, CRITERIA,
AND CONSEQUENCES OF EXPROPRIATION

Leon Verstappen*

. CONTEXT, CRITERIA, AND CONSEQUENCES OF EXPROPRIAT ION LAW

In September 2013, a collaborative effort of the Groningen Centre for Law and Gov-
ernance at the University of Groningen and the Programme for the Enhancement of
Research Capacity at the University of Cape Town, culminated in the very successful
colloquium on ‘Rethinking Public Interest in Expropriation Law’, held at the Univer-
sity of Groningen.

During the concluding session of the 2013 conference, we felt that there was a lot more
to discover and discuss about expropriation and that we had to arrange a follow-up
meeting. As the 2013 conference was focused on the public purpose/public interest
requirement in expropriation law, there were many more topics that needed to be
addressed. At the end of the concluding session we had a debate on the topics for
the next gathering. The organizing committee thought about what would be an
appropriate title for this second colloquium and after the mentioned debate ‘Context,
Criteria, and Consequences of Expropriation’ emerged as the title that could cover all
or at least most of the topics identified.

In September 2014, the second colloquiumwas held at theNetherlands Royal Institute
in Rome (KNIR). This book contains scholarly contributions on the context, criteria,
and consequences of expropriation that are based upon presentations given at the col-
loquium. The goal of this introduction is to raise questions for debate and to introduce
the contributions to this collection.

. THE HISTORICAL CONTEXT OF EXPROPRIAT ION

In 1625, Grotius set out the two basic requirements for expropriation in his famous
work ‘On the Law of War and Peace’:

* Professor in Private Law, in particular Notarial Law, Department of Private Law and Notarial Law, Uni-
versity of Groningen. E-mail: l.c.a.verstappen@rug.nl.



[T]he property of subjects is under the eminent domain of the State, so that the State or he
who acts for it may use and even alienate and destroy such property, not only in the case of
extreme necessity, in which even private persons have a right over the property of others,
but for ends of public utility, to which ends those who founded civil society must be sup-
posed to have intended that private ends should give way. But it is to be added that when
this is done the State is bound to make good the loss to those who lose their property.

Notwithstanding his early wise words, we have to be aware that the taking of land by
the State is as old as humanity itself. However, it did not always take the form we
think of today. For instance, the crusaders took private land in the holy land for reli-
gious purposes, which at that time was considered to be a public purpose. On the
same level is the colonization of territories in general, which took place in all centuries
and on all continents. We do not need to go back far to find examples of large-scale
expropriations. For example, the socialization of private property in Eastern Europe
after theWorldWar II and the taking of foreign investments in the course of the decol-
onization process that took place in many developing countries during the latter half
of the 20th century. But I wonder, does the mere abolishment of the rights of people
living on conquered land amount to expropriation?

Saskia Roselaar elaborates on how the Romans distributed the land that they took from
defeated enemies. She focuses on the legal status of the defeated peoples. She investigates
how the Roman State justified the taking of land and what this meant in theory and in prac-
tice for the people who were deprived of it.

Imre Andorkó presents the landmarks of the historical development of Hungarian
expropriation law and presents in detail the decisions of the Constitutional Court
on the requirements of the principle of the rule of law.

Stijn Verbist sets out the difficulties regarding the rather outdated, inadequate,
unnecessarily complex, and disintegrated expropriation rules in Belgium, the unfair-
ness in expropriation practice and explains the ‘revolution’ that recently took place in
legal practice in Flanders.

The contribution of Ting Xu provides the international context of expropriation law
by examining the prospects and limits of using an international human rights
approach to address property issues.

. CRITER IA OF EXPROPRIAT ION WITHIN THEIR LEGAL CONTEXT:
COMMON LAW VS. CONTINENTAL LAW

Reading contemporary scholarly literature on expropriation, it appears that there is a
striking difference between literature in the common law countries, especially in the
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US, and literature on the European continent. The debate in common law countries is
characterized by an economic approach to law. There are twomainstream camps: lib-
ertarians and liberals, often located on the right side and on the left side of the political
spectrum respectively. The legal debate is dominated by this dichotomy of political
approaches. None or few of this kind of discussions are taking place on the continent.
The legal debate is far less political and much more technical, especially as to the
determination of just compensation. Compared to the discussions about expropria-
tion on the continent, the common law spills relatively little ink on the just compen-
sation requirement. Instead, there is an ongoing debate on the public purpose
requirement, especially after some decisions of the United States (US) Supreme Court.
Why is this so? I think one can explain this with differences in legislation, legal prac-
tice, and legal culture.

The well-known Kelo case1 is a fine example of this: The Supreme Court in a 5–4 deci-
sion held that the indirect benefits that a community may enjoy from private redevel-
opment plans in the form of economic growth satisfies the ‘public use’ requirement
under the Takings Clause of the Fifth Amendment to the US Constitution. The
Supreme Court is hesitant to investigate the validity of the public use behind a taking
and simply defers to the legislature and executive with regard to this requirement.
The Kelo judgment triggered a lot of public discussion and scholarly debate, resulting
inmore extensive legislative reaction than any other single court decision in American
history.2

BjörnHoops argues in his contribution that the ban of economic development takings in the
laws of some US states after the Kelo case is not inevitable. Based upon a comparison with
German law, he argues that the different states and the US Supreme Court should integrate
judicial, substantive, and procedural safeguards to avoid undesirable takings for the pur-
pose of economic development.

The Supreme Court’s finding that the public use clause of the Fifth Amendment
allows the taking of private property for the transfer to private owners for the purpose
of promoting ‘economic development’was denounced bymany on both the right and
the left. Why was this particular Kelo-case so controversial and why did it attract so
much attention in the media, politics, and legal literature from both libertarians and
liberals? I have my own theory: most libertarians, advocating strong property rights,
also favor economic development and private profits, whereas the liberals, suppor-
ting economic development because it generates jobs, are reluctant to favor this type
of expropriation because it serves people that make profit to the detriment of propri-
etors. In other words: both camps were trapped in a dilemma.

1. Kelo v. City of New London, 545 U.S. 469 (2005).
2. As Ilya Somin stated in his article: Somin, ‘The Limits of Backlash: Assessing the Political Response to

Kelo’, Minnesota Law Review, Vol. 93, 2009, pp. 2100-2178, p. 2102.
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Dagan recently tried to break through this dichotomy in his contribution ‘Re-imagin-
ing Takings Law’, published in 2010 in a book called Property and Community. He
concluded that “[t]he challenge of takings law is to devise a regime which is sensitive
to both property’s distributive dimension and property’s functions in promoting
social welfare and social responsibility, without undermining the effects of ownership
in protecting individuals, particularly politically weak individuals, from the power of
government”.

If I interpret him correctly,Gregory Alexander draws a similar kind of conclusion, albeit by
using the different concept of ‘human flourishing’. He argues that property’s real end is to
enable persons to flourish as human beings, that is, living a life that is as fulfilling as possible.
If we take it that property owners have an obligation towards others in their community –

who lack the resources to obtain human flourishing – to provide them with resources nec-
essary to develop those capabilities that are essential to human flourishing, then what does
this require of owners in terms of the State’s power to expropriate?

Carola Glinski deals with the German constitutional approach towards property protection;
traditionally it has a strong emphasis on the ‘social obligation’ of property and on promoting
legal change. In contrast, international investment protection law is primarily concerned with
the protection of investors` interests against internal political developments in the host state.
Using theVattenfall case as an illustrative case study, she highlights the fundamental differences
between the protection of property and legitimate expectations under the German Basic Law
and under international investment law. Based on those differences, she discusses (potential)
implications of the increasing impact of arbitration under international investment law for
the future development of the national protection of property, its ‘social obligation’ and for dem-
ocratic governance.

. CRITER IA: EXPROPRIAT ION OF WHAT AND BY WHOM?

Whenwe define the term ‘expropriation’we first have to deal with ‘property’. But it is
not clear to what extent legal instruments used by legal systems to allocate goods to
citizens and to give them the right to use and alienate them constitute ‘property’ in the
context of expropriation.

Even the expropriation of land requires further specification. What does ownership of
land include? Also natural resources? Our university is located in Groningen, a north-
ern province of the Netherlands. The Groningen area is sixth on the list of richest areas
of Europe.3 This is, however, neither because we have a rich university nor because
the people living in this area are particularly wealthy. In fact, people in Groningen are
among the poorest in the Netherlands. It is because of the enormous subsurface gas
resources. According to theMiningLawof 1810 (the last French law thatwas applicable

3. <http://insideurope.eu/node/344>.
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in the Netherlands until 2002) and its successor the Mining Extracting Law of 2002, all
mineral resources are owned by the State. So, no expropriation is necessary, since min-
eral resources already belong to the State. There is only a moral appeal to the central
government to return some of the revenues to this area.

There are other countries that adopt a different approach. In the US and Canada, for
instance, minerals belong to the owner of the land. The contribution of Eran Kaplinsky
and David Percy provides an analysis of actual takings by government of subsurface
resources and regulatory measures impairing private rights to subsurface resources against
the background of the general takings law in Canada.

Expropriation is a taking of title to property or deprivation of ownership of property
by the government for a public purpose against payment of just compensation. But it
is not always the government that deprives someone of ownership or a part thereof.
Takings can also be carried through by fellow citizens. Quite an important non-gov-
ernmental case of a taking can be found in the context of apartment ownership, strata
title, or condominium, when the building is in need for renovation and the apartment
owners cannot reach consensus.

In their contribution Douglas Harris and Nicole Gilewicz deal with multiple titles in one
apartment building. We all know that the renovation of buildings becomes increasingly
urgent (and expensive) as they age. If, for whatever reason, renovation by the owners is
not an option, dissolving the condominium and selling the building to a developer is often
the only way out. In some jurisdictions a majority of title-holders can force unwilling mem-
bers to sell their interests. There are interesting similarities between this kind of decision-
making, which results in an involuntary loss of property on the side of the minority of
title-holders, and expropriation.

. CRITERIA OF EXPROPRIAT ION: BEYOND THE PUBLIC PURPOSE

REQUIREMENT

Necessity, subsidiarity, and proportionality are three important criteria to determine
whether the public purpose justifies expropriation, especially since it is one of the
most extreme government infringements of the fundamental right of property. This
implies, for instance, that government should first acquire desired land on a voluntary
basis on the free market, as this approach is likely to be less costly and entails more
guarantees for receiving fair compensation. Some countries even recognize the role of
the people themselves to realize the envisaged purpose. In that respect, expropriation
seems always to be the second best option. One should also examine the possibility to
apply less invasive means of deprivation than expropriation. For instance, establis-
hing a servitude or expropriating only a part of the property would amount to less
invasive means.
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To determine whether expropriation is necessary, whether there are no alternatives
andwhether expropriation is a proportionatemeasure, all kinds of aspects can be con-
sidered: costs involved, number of people affected, environmental and health impli-
cations, and achievability. These considerations can give weight to the determination
whether expropriation is justified by the public purpose in a specific case.

Good governance also requires that there should be no arbitrariness, abuse or wrong
use of the power of eminent domain, nor should there be carelessness for the inter-
ests at stake. The public purpose requirement as the justification for encroaching on
private property must somehow be democratically legitimized. And finally, the
judiciary must be able to control whether all the requirements are met and the
proper legal procedure was followed. In short: the legitimate encroachment must
meet certain good governance standards.

Having said all this, the conclusion might be that it is insufficient to merely state that
expropriationmust be justified by a public purpose and that there should be just com-
pensation. Expropriation requires something more. This raises the question whether
we should redefine the scope, requirements and the consequences of expropriation. In
other words: to reconceptualized expropriation, so that it will allow us to improve the
standards of governance of expropriation, the scope of applicability of those new
standards as well as the effectiveness of the new standards.

If we look around at what is happening in the land debate, one can notice very clearly
that there is a move towards new rules and guidelines. The latest global effort to estab-
lish good governance guidelines on land tenure is the Voluntary Guidelines on the
Responsible Governance of Tenure of Land, Fisheries and Forests. When you read Sec-
tion 16 of the Voluntary Guidelines on Expropriation and Compensation closely, it
appears that they reflect themost apparent problems, bottlenecks, lack of transparency,
malpractices, corruption, and lack of capacity with regard to expropriation. They give
us insight about the problems that countries in the Global South face, not only from a
legal perspective, but – and that is essential – also from a broad governance perspective.
The Voluntary Guidelines show us that expropriation needs a new approach that
includes new standards beyond the requirements of public purpose and compensation.

We are now at a stage at which these guidelines have to be implemented. In 2014, a
few weeks before the 2014 conference, we had a meeting in the Netherlands with our
Minister of Development, Mrs. Ploumen, and some Dutch stakeholders in the land
debate. It became clear that the next move is to find ways by which these guidelines
are transformed into legislation, business standards, rules of conduct and so forth. As
the Voluntary Guidelines do not only focus on governments, but also investors, pro-
ducers, and developers, implementing them cannot be successful without the coop-
eration of all stakeholders. For that reason the Dutch government initiated a Land
Governance Multi Stakeholder Meeting, to bring them together and open the
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dialogue on how to implement the Voluntary Guidelines. At that meeting it also
became clear that the implementation of the Voluntary Guidelines requires having
a profound understanding of how expropriation procedures work in practice and
what the role of government and private parties is.

Another global effort to improve expropriation procedures is the Land Governance
Assessment Framework (hereinafter referred to as LGAF), developed by the World
Bank. The difference with the Voluntary Guidelines is that LGAF does not provide
guidelines as to how the governance should be. It is in the first place an assessment tool.

There are, of course, also other international norms that attract attention. Human
rights are protected by international treaties, such as Article 1 of the First Protocol
to the European Convention on Human Rights.

Jacques Sluysmans and Myrthe Nielen look at the principle of good governance from an
international human rights perspective. They explore the principle of good governance
within the right to a fair procedure (Article 6 ECHR) and within the right to the peaceful
enjoyment of one’s possessions (Article 1 of the First Protocol to the ECHR) and how this
principle offers new criteria to assesswhether or not a deprivation of property complieswith
the Convention.

. CONSEQUENCES OF EXPROPRIAT ION

The impact of an expropriation decision upon a community may be devastating.
Expropriation, however, may also revive or create communities, for instance by rede-
veloping blighted or slum areas owned by private entities or by giving communities
access to major roads or public transport. It should be ascertained how the impact
of the expropriation can be predicted and how this impact can be integrated
into efficiency considerations, since merely receiving financial compensation might
be insufficient in some cases.

Shai Stern examines a case of expropriation in residential communities for which market
value compensation is an inadequate remedy.

Expropriation is almost always linked to changes in the way land can be used. Should
the landowner, whose land will be expropriated, also be compensated for future
increases in value? Should he bear the value drop in case his farmland is turned into
wasteland?

A lot of countries have what Sjur Dyrkolbotn calls ‘elimination rules’, whereby changes in
value due to the expropriation are disregarded. He argues that in situations where expro-
priation takes place to further economic development, these elimination rules become less
clear.

1 Introduction: Context, Criteria, and Consequences of Expropriation



. CONCLUS ION

Expropriation is a fascinating topic. It is a subject on the intersection of private and
public law that has very interesting historical roots worth exploring further. It is
an important present day issue, as it deals with distributive justice and the balance
between individual self-fulfillment and social responsibility.

 Rethinking Expropriation Law II: Context, Criteria, and Consequences of Expropriation



PART I

CONTEXT





 CONFISCATION AND EXPROPRIATION: THE LEGAL

CONSEQUENCES OF ROMAN IMPERIALISM

Saskia T. Roselaar*

. INTRODUCTION

It is taken as given that the Romans usually confiscated a part of the land of their
defeated enemies. This could then be used to establish colonies for Roman settlers,
either veterans from the armies or poor citizens in need of land. The legal status of
the land that was distributed to settlers is clear: it was normally given in private own-
ership to the recipient and would be inherited by his children or other heirs. Citizen-
ship of a colony also carriedwith it specific, well-defined obligations, e.g. paying taxes
to the local community.

The legal status of the defeated people, however, has never been the subject of
research. When any attention is given to the expropriation of land, it is assumed that
this was done by right of conquest and that no legal justification was necessary. This
means that the Roman state confiscated the land, rather than expropriated it. Expro-
priation, as will be seen below, is subject to specific legal regulations, while confisca-
tion can occur without any legal justification. Indeed in the early andmid-Republican
period we may be dealing mostly with straightforward confiscation, but as time pro-
gressed matters became more complex. There are many attested cases in which the
local population, after the conquest by Rome, was deprived of some of its land,
but was given in exchange land in other areas near the colony; in fact, they often were
part of the community in the legal sense.

This paper will investigate the development of the right of expropriation from the
early Roman Republic up to the Imperial Period. By the first century AD, the rights
and obligations of defeated populations had been clearly defined and laid down in
legal and technical works. I will investigate how exactly the Roman state justified
the confiscation of land and what this meant in theory and in practice for the people
who were deprived of it. In this way I hope to shed new light on a crucial element of
Roman history, as well as on the history of the legal concept of expropriation.

* Independent scholar, PhD (Leiden). E-mail: saskiaroselaar@gmail.com.



. EXPROPRIATION IN THE MODERN WORLD

The modern legal process of expropriation can be defined as:

neither a punitive nor a restitutive act, but a procedure emerging from a specific need. Inher-
ent in its principles is the public obligation to have a good cause for the acquisition, and to
provide just compensation for the property conveyed. Confiscation, on the other hand, is
always the consequence of some perceived misdeed.

Expropriation is therefore different from confiscation and distraint, because it is
undertaken by the state for a common good.1When property is confiscated, ‘just com-
pensation’ should be paid, since those expropriated are not guilty of any crime and
should therefore not be left with less property than they had held before. However,
the people subjected to it may of course still feel that they are treated unjustly, because
they either think the purpose for which they lose their property is not to the common
good, or because they think the compensation is inadequate, or because the property
has emotional value for them and they are therefore not willing to part with it. Expro-
priation should not be considered part of freemarket trade; on the contrary, if the state
were simply to buy property from its citizens, the latter may drive up the price to such
a level that the state cannot afford it. Expropriation is therefore necessary from the
view of the state, because it allows the state to acquire property for a reasonable price,
usually set by an independent valuation.

In early modern colonial situations, processes similar to expropriation often took
place, as European nations aimed to acquire land. They justified taking away the land
belonging to indigenous people by the legal denial that these people had any right to
their land. Often indigenous people did not know individual landholding, but held
the land in common; the conquering states therefore had no reason to respect the indi-
vidual indigenous inhabitants, or to compensate them for their loss of land. Norwas it
deemed necessary to offer compensation for the loss of common lands, since the
indigenous people were not considered states on an equal footing as the colonial
nations. The boundary between expropriation and confiscation is fluid; in many cases
the land was taken away without due legal process and therefore we should speak of
confiscation rather than expropriation.

1. R. Taylor, Public needs and private pleasures: water distribution, the Tiber river and the urban development of
ancient Rome, L’Erma di Bretschneider, Rome, 2000, pp. 93-94. Distraint is defined as “the seizure of
someone’s property in order to obtain payment of rent or other money owed, whereby a person (the
distrainor), traditionally even without prior court approval, seizes the personal property of another
located upon the distrainor’s land in satisfaction of a claim, as a pledge for performance of a duty,
or in reparation of an injury”. Distraint typically involves the seizure of goods (chattels) belonging
to the tenant by the landlord to sell the goods in lieu of payment of the rent.
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In many countries indigenous people were until quite recently denied legal and
political self-government, which made it impossible for them to claim retroactive
compensation for the loss of their common land several centuries ago. Sometimes
‘aboriginal title’ holds, allowing indigenous people a title on some land, but this
can usually be transgressed by anyone whose authority derives from the state,
which allows for the expropriation of land without any compensation. Until
recently, many indigenous people were not regarded as full citizens of the coloniz-
ing state, which means that they were not protected by the laws that protect the cit-
izens, e.g. the Fifth Amendment of the United States, which protects the citizens’
private property.2 Thus, these processes do not quite fit into the legal definition
of expropriation, since the rights of the indigenous people were not protected
by the laws of the colonial powers, so there was no need to compensate them in
any way.

Only recently many countries have introduced laws in order to protect indigenous
populations. In 2007, the United Nations adopted the Declaration of the Rights of
Indigenous Peoples; this protects the rights of indigenous people to become citizens
of a state (i.e. have a nationality) and have rights to physical and mental integrity,
freedom and personal security. They also have a right to self-government and rights
to their ancestral lands. This means that they cannot be transferred to other lands
without the free and informed consensus of the people involved, and with just com-
pensation. They also have the right to maintain their spiritual links with the land and
to transfer it to their descendants. The problem with this is that in most cases there is
no way to force states to adhere to this declaration; some have not ratified it in any
case. Some indigenous people have successfully defended their rights in the courts
of law of their states, but in some cases the rights laid down in the declaration could
not in practice be assured. Some states do not recognize the UN declaration and
instead have their own laws. Panama for example only grants indigenous people
rights to land that are necessary for their support, not to all the lands they held
originally.3

. CONFISCATION OR EXPROPRIAT ION IN THE ROMAN REPUBLIC

The situation in the early modern colonial era is quite similar to that in the Roman
Republic. The expropriation of land from defeated enemies was very common during
Rome’s conquest of Italy. Already in the regal periodwe find continuous references to

2. L. Gagliardi, ‘Colonizzazione e sottrazione delle terre ancestrali agli indigeni. Spunti comparatistici tra
diritto moderno e diritto romano’, 3 Legal Roots, 2014, pp. 71-115, pp. 76-79.

3. Id., pp. 80-94.
4. See inmore detail S.T. Roselaar, Public land in the Roman Republic: a social and economic history of ager publi-

cus in Italy, 396-89 BC, Oxford Studies in Roman Society and Law, Oxford, 2010.
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land being confiscated from defeated cities.5 This continued throughout the Repub-
lican period. In 486, for example, the Foedus Cassianum (‘Cassian treaty’) with the Her-
nici deprived them of two-thirds of their territory.6 Despite the term ‘treaty’, the treaty
partners did not enjoy the same political and military status, so that the Roman state,
as the strongest party, could force the Hernici to accept the loss of their land. Only in a
few cases do we possess any information about how much land was confiscated, at
least as a percentage of the total possessed by the enemy. One-third or one-half of the
land of the defeated party is often considered the standard amount taken by the
Romans,7 but the case of Frusino in 303 is actually the only one in which one-third
is specified as the amount seized, while the confiscation of one-half is attested only
in the case of the Boii in 191.8 Two-thirds of the land of Privernum were taken in
340 BC.9 However, there were no standard rules; variations occurred in the treatment
of defeated peoples. The amount of land taken seems to have varied according to the
circumstances: peoples who had fiercely resisted the Romans were punished with the
loss of a larger quantity of land than those who had surrendered quickly.

No real legal justification for these confiscations is given anywhere in the sources. Ital-
ian communities could be forced to surrender land to Rome in various circumstances;
in most cases land was confiscated after a defeat in war. Armed conflict was not
always necessary; however, occasionally land could be demanded upon the conclu-
sion of a peaceful treaty with Rome. Defeated people lost all their autonomy; this was
justified by the process of deditio, by which the leaders of the defeated group formally
and publicly submitted themselves to the Roman general, using a specific formula of
words.10 This meant that they placed their lives and all their possessions in the fides
(‘faith’ or ‘trust’) of the Romans, represented by the general. Thus they submitted
themselves to the power of Rome, trusting that they would be treated according to
their merits; but this also meant that the general could do with the defeated people
as he wished. Although the Roman sources like to present these deditiones as volun-
tary,11 of course the indigenous people had little choice. If a people did not submit

5. Dionysius of Halicarnassus 1.9.2, 2.24.44, 2.35.7, 2.36.2, 2.53.4, 2.54.1, 4.63.1, 6.55.1; Livy 1.11.4, 1.27.9,
1.56.3; Cicero,De Re publica 2.3.5; Plutarch, Romulus 23.6, 24.3, Coriolanus 28.2; Strabo 5.2.7;De Viris Illu-
stribus 5.

6. Livy 2.41.1-3.
7. This is believed almost universally, for example by K. Hopkins, Conquerors and slaves. Cambridge,

CambridgeUniversity Press, 1978, p. 60.However, doubts have been raisedby several scholars, e.g. T.Hantos,
Das römische Bundesgenossensystem in Italien, Beck, Munich, 1983, p. 42.

8. Livy 10.1.3, 36.39.3. One-third is also stated for the confiscation of land from Cameria, Caenina, and
Antemnae by Romulus, Dionysius of Halicarnassus 2.35.5 and 2.50.4; one-half is attested for a second
confiscation from Cameria in Dionysius of Halicarnassus 2.54.2. These accounts, however, are most
likely anachronistic.

9. Livy 8.1.3.
10. Polybius 20.9.10-12.
11. E.g. Livy 8.2.13.
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‘willingly’, the Romans used violence, and in that case they could reason that they had
even more of a right to take the defeated people’s possessions.

It is often suggested that the population of conquered areas was usually killed or
deported.12 However, this seems in fact to have happened only rarely; the treatment
of defeated enemies depended on the way they had behaved toward the Romans.
Those who had rebelled against Rome or in some other way incurred Rome’s wrath
could be punished severely, while those who had simply been on the losing side in a
war could count on some measure of leniency. After the victory over Veii, an espe-
cially stubborn foe, the leaders were described as being executed and the inhabitants
sold into slavery.13 The Senones, who had killed Roman ambassadors, were killed or
enslaved en masse, and lost apparently all their land.14 However, these references to
the total disappearance of these people may refer to their disappearance as an inde-
pendent political unit, rather than their physical disappearance. Often only the
leaders of the war against Rome were executed, rather than the whole population.
This meant that in most cases the Romans had to find some way to accommodate
the local population and allow them some way to provide for themselves. They could
therefore not take away all the land held by a defeated enemy, but had to give them a
considerable amount in order to ensure their survival.

There was no standard way of dealing with defeated enemies; in most cases the orig-
inal inhabitants of the land were not simply killed, enslaved, or expelled at all. How-
ever, in the case of voluntary deditio, it was seen as reasonable that the general granted
the submissive group their freedom – having placed their lives in his hands, he could
in fact have sold them as slaves – and that he returned at least some of their land to
them. Inmany cases, at least half of the enemy’s landwas returned to them. But as this
custom was not written down, generals had great freedom to act as they saw fit, and
the defeated population could not protect itself by calling on any formal law.

The confiscated land was turned into ager publicus – ‘public land’, i.e. land owned by
the state. This meant that the legal owner was the Roman state, and that only the state,
represented by the popular assembly of the people, could alienate it. Individual
Roman citizens, and perhaps others, could occupy and use the land, but not gain full
ownership rights on it, unless the state decided to alienate the land. The state was

12. E.T. Salmon, Roman Colonization under the Republic, Gnomon, London, 1969, p. 15.
13. Liy. 5.22.1, 6.4.2; Diodorus Siculus 14.93.2. In many cases only those responsible for the rebellion were

executed, e.g. at Nepet, Livy 6.10.5.
14. Polybius 2.19.9-12, 2.21.7-9; Dionysius of Halicarnassus 19.13.1. The expulsion of the Senones is

accepted by many scholars, e.g. S. Sisani, Fenomenologia della conquista: la romanizzazione dell’Umbria
tra il IV sec. a. C. e la guerra sociale, Edizioni Quasar, Rome, 2007, pp. 192-197. On the other hand, it
has been suggested that the Senones were not all ejected from their lands: there are strong influences
of Senonic culture after the date of their supposed ejection, see E. Hermon, Habiter et partager les terres
avant les Gracques, École française de Rome, Rome, 2001, pp. 256-257.
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within its rights to take the land back at any time, if land was needed, e.g. for distri-
butions to the poor. The use of ager publicus by the state can be seen as the start of the
legal concept of expropriation, since the Roman state took land away from its defeated
enemies and turned it into property of the Roman state. Although the land was free to
be used by Roman citizens, the state could always take it back from those using it and
use it for purposes the state deemed necessary.

However, the Roman situation does not exactly match the modern definition of expro-
priation. The land taken from defeated enemies was confiscated, rather than expropri-
ated, since those who had been defeated by Rome were not recognized to have any
rights. Compensation was therefore not paid. The Roman state could also take away
ager publicus that was used by Roman citizens, but the state already owned this land.
It therefore had every right to take it away from those using it, without paying com-
pensation.15 We cannot therefore speak of expropriation in either of these cases.

Despite the fact that the state owned the ager publicus and could take it backwhenever
the landwas needed, it was often felt necessary to compensate individual users of ager
publicus, if the state took it away from them. According to the, admittedly legendary,
sources for the early Republic, compensation was already paid in the lex Icilia, dated
to 456 BC:

All the parcels of land held by private citizens [on the Aventine hill], if justly acquired, should
remain in the possession of the owners, but suchparcels as had been taken by force or fraud by
any persons and built upon should be turned over to the populace and the present occupants
reimbursed for their expenditures according to the appraisal of the arbitrators.16

Those who had ‘justly acquired’ the landwere allowed to remain on it, even though it
was not privatized. And even if the land had been occupied illegally, and despite the
fact that it was owned by the state, compensation was nevertheless paid. However, in
this case the holders of this land only received compensation for the value of build-
ings, not for the land itself. This seems more like compensation for damages, rather
than expropriation.17

That the Roman state did in fact consider itself to be the legal owner of ager publicus
became clear in the Gracchan period. A law proposed by Tiberius Gracchus in 133 BC
aimed to take away great amounts of ager publicus from those currently holding it, and
to distribute it to the poor. By law the state was within its rights to do so. However,
this raised great protest from the current holders:

15. See Roselaar 2010 for details on the legal status and use of ager publicus.
16. Dionysius of Halicarnassus 10.32.2.
17. M. Pennitz, Der ‘Enteignungsfall’ im römischen Recht der Republik und des Prinzipats, Böhlau Verlag, Böh-

lau, 1991, pp. 132-133.
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They gathered in groups, deploring their situation and supporting their case against the
poor by pointing to the work they had put in over many years, their planting, their building.
Some had bought land from their neighbours – were they to lose the money as well as the
land? Some had family tombs on the land or said that holdings had been treated as fully
owned and divided up on inheritance. Others claimed that their wives’ dowries had been
invested in such lands, or that it had been given to their daughters as dowry, and money-
lenders could show loans made on this security.18

Thus, the people who lost their land did not themselves hold it by title of occupation,
but by inheritance, sale et cetera. Clearly they, and their ancestors, had treated it as
privately owned land and had created legal titles on it, but these were not recognized
by the state, the actual owner. The users had not counted on the land being retaken by
the state at any time. It was therefore felt necessary to pay some kind of compensation.
The first draft of the law offered monetary compensation for land that was taken
away,19 but this was apparently removed in the second draft because of protests rai-
sed against it. In the final draft it was decided that current holders of ager publicus
would be confirmed in their holdings, provided they were not larger than 500 iugera
(125 hectares), on which security of tenure was granted. This was seen as sufficient
compensation, especially when these lands were later turned into full private prop-
erty. Clearly the state was very careful in this case, taking into account the interests of
the holders of state-owned land, even if the state was not legally obliged to do so.20

However, a justification in the legal sense was not deemed necessary.

In 111 BC, a lawwas passed, the lex agraria, which regulated in detail about the remai-
ning ager publicus and what should happen when land is distributed, for example, in
the settlement of a colony. Thus, for the first time the rights of original owners of land,
which had been confiscated by the Roman state, were laid down in writing. The law
states that some of the original inhabitants could receive land in exchange for confis-
cated land in another part of the same colony’s territory (agri commutati). However, it
is not clear whether they always received the same amount they had held before; in
many cases they received land which was of lesser quality and value than the land
they had owned before. All the arrangements seem to have been made by the com-
mittee in charge of founding the colony, without asking the opinion of the owners of
the land. Again, this kind of action walks the line between confiscation and expropri-
ation: the land had already been confiscated by the Roman state at the time of con-
quest, between 70 and 130 years earlier, which was therefore the legal owner. Still,
some kind of compensation was deemed necessary, as in the case of expropriation.21

18. Appian, Bella civilia 1.10.
19. Plutarch, Tiberius Gracchus 9.2. Pennitz 1991, p. 127 states that the compensation was actually paid, but

this is not stated in the sources.
20. Pennitz 1991, pp. 134-135; Roselaar 2010, p. 231.
21. Pennitz 1991, pp. 136-140; Gagliardi 2014, pp. 98-103.
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It is clear that as long as ager publicus existed, there was no need for the state to expro-
priate land from its own citizens when it needed land for any reason. It was acceptable
to take land away from defeated enemies, who were perhaps not legally considered
owners whom Roman law should recognize. Thus the state provided itself with a sta-
ble supply of land, which could be usedwhenever it was needed, and in themeantime
was put to productive use by individual Roman citizens, and perhaps others as well –
it seems reasonable that in many cases defeated Italians continued to use land which
had officially been taken away from them.22 However, in the first century BC the
demand for land grew, and there was not enough ager publicus in Italy to satisfy
the demand.23

. CONFISCATION AND EXPROPRIATION FROM PRIVATE LANDOWNERS

IN TIMES OF WAR

The cases we have seen so far concerned either the confiscation of land from defea-
ted enemies, or the state taking back what it already owned as ager publicus. Neither
can be defined as expropriation in the proper sense. It was only in the first century
BC that the Roman state, or rather the individual generals who fought for control
over the state, resorted to what we would call expropriation to further their political
aims.

The civil wars of the first century BC brought turmoil not only to Roman politics but
also to the ownership of land in Italy. Various generals recruited soldiers with the
promise of land; they also hoped to ensure the loyalty of their veteran soldiers after
discharge from the army, hoping that the veterans would answer their call to protect
their general’s political position. However, since there was very little ager publicus left
in Italy, the generals had to resort to confiscation and expropriation, usually of land
which had belonged to the supporters of their enemies. The period of Sulla was the
first time that privately owned land had been taken away at a great scale; previously,
land distribution was done mostly with ager publicus.24 However, already in 100 BC
the lack of ager publicus in Italy had become clear: the lex Appuleia distributed land in
the provinces Sicilia, Achaia, and Macedonia, rather than in Italy. This land was
apparently bought from private owners, either voluntarily at market prices or
through some form of expropriation.25 When confiscation and expropriation in Italy
started on a great scale, the original owners were either not compensated at all, or
received only a small part of the real market value of the land.

22. Roselaar 2010, pp. 79-84.
23. J.W. Jones, ‘Expropriation in Roman Law’, 45 The Law Quarterly Review, 1929, pp. 512-527, p. 514.
24. Pennitz 1991, p. 216.
25. De viris illustribus 73.5-6. See Pennitz 1991, p. 147.
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These redistributions of land caused great uncertainty among landowners. One could
never be sure that one’s land would not be taken away by some general. Cicero’s De
lege agraria concerns a proposal of 63 BC to distribute land to poor citizens. Part of this
was a proposal to take some of the land from those who had received land from Sulla
some twenty years before, and distribute it. They would be offered money in
exchange for their land, which would then become ager publicus and be distributed
to the poor. The land was tainted with the aura of ill-gotten gains, since it had been
confiscated from Sulla’s enemies, and therefore the status of its tenurewas not entirely
certain; it was likely therefore that the price that the state would have to pay for the
landwould be lower than the normal market price. Indeed Cicero refuses to call those
who had received land from Sulla ‘owners’, since he disagrees with Sulla’s method,
and therefore calls them ‘possessors’ instead. The law of 63 stated that land would
not be bought from the unwilling, which would mean that prices would rise until
enough people were willing to sell. It was assumed that in the end, everyone would
be willing to sell if the price was high enough. Cicero suggests that the ‘Sullan pos-
sessors’will refuse to sell their land, just to drive up the price that the state will have to
pay, making the cost of the land too high.26 What happened here could be called
expropriation, since the state proposed to buy land from private owners (despite
the disagreement about the status of the land). The owners also had some influence
on the price they could ask for their land. Clearly this was not confiscation, but one of
the earliest cases of expropriation proper as recorded in the sources. However, in the
end, the proposal of 63 came to nothing.

In order to avoid having to pay toomuchmoney to unwilling landowners, when Cae-
sar introduced a proposal to distribute land to the poor in 59 BC, he enacted that only
the price recorded in the official census lists was to be paid:

He also bade [the land commissioners] to purchase the remainder from no one who was
unwilling to sell nor yet for whatever price the land commissioners might wish, but, in
the first place, from people who were willing to sell, and secondly, for the same price at
which it had been assessed in the tax-lists.27

Again, we are dealingwith expropriation, since the state proposed to buy landwhich it
intended to use for the ‘public good’, namely to distribute it to poor citizens in need of
land. When Caesar needed land to distribute to his veterans, he was similarly reluctant
to expel the current owners. He therefore “assigned [the veterans] lands, but not side by
side, to avoid dispossessing any of the former owners”.28 Normally veterans were set-
tled in colonies, communities with a large number ofmen in the same town. In this case
Caesar apparently changed this pattern and settled the men individually, wherever

26. Cicero, De lege agraria 1.14-15, 2.70.
27. Dio Cassius 38.1.4. See Pennitz 1991, p. 159.
28. Suetonius, Caesar 38.1. See Pennitz 1991, p. 162.
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there was land available.29 Furthermore, since there was not enough ager publicus avail-
able in Italy, he resorted to distributing land in the provinces. This became the usual
way of settling veterans in the late first century BC and under the Empire. Before
the situation settled down, however, the second triumvirate caused a lot of upheaval.

After the battle of Philippi in 42 BC, many soldiers were discharged and needed land,
but there was simply not enough available. There was not even sufficient money
available to pay dispossessed owners the estimated value of the land:

The soldiers demanded the cities which had been selected for them before the war as prizes
for their valour, and the cities demanded that the whole of Italy should share the burden, or
that the cities should cast lots with the other cities, and that those who gave the land should
be paid the value of it; and there was no money.30

L. Antonius simply took land away from whomever he wished, distributing it ran-
domly to his friends and supporters. These actions were all supported by laws pas-
sed by the popular assembly, which gave a semblance of legality to the proceedings.
This made it very difficult to annul them, as Cicero indicates: “If you annul his laws,
still I think that they ought all to be separately taken note of, article by article”.31 Not
all commanders were equally conscientious about paying compensation to dispos-
sessed owners: after the battle of Perusia in 41, Octavian used the excuse of punish-
ment for disloyalty, in order to simply confiscate land. He justified this by pointing
to the law of war: as victor, he could do to the defeated whatever he desired. Nev-
ertheless, the sources clearly consider the distributions of 42-40 BC to have been
unlawful:

By turning out of their homes the communities in Italy which had sidedwith Antony hewas
able to grant to his soldiers their cities and their farms. To most of those who were dispos-
sessed he made compensation by permitting them to settle in Dyrrachium, Philippi, and
elsewhere, while to the remainder he either granted money for their land or else promised
to do so; for though he had acquired great sums by his victory, yet he was spending still
more by far.32

‘Compensation’ came in the form of permission to settle in places outside of Italy, but
apparently no actual arrangements were made for the men who were given such

29. É. Deniaux, ‘Les confiscations de terres à l’ époque de César et les interventions de Cicéron’, in M.C.
Ferriès & F. Delrieux (Eds.), Spolier et confisquer dans les mondes grec et romain, Éditions de l’université
de Savoie, Chambéry, 2013, pp. 335-344.

30. Appian, Bella Civilia 5.12. See ch. 15: “Octavian knew that these citizens were suffering injustice, but he
was withoutmeans to prevent it, for there was nomoney to pay the value of the land to the cultivators.”
See Pennitz 1991, pp. 168-169.

31. Cicero, Philippics 5.20-21.
32. Pennitz 1991, pp. 170-174.
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permission, so that they had to finance the move there themselves and find their own
land to settle on. Others were only promised money, which never materialized.

Siculus Flaccus describes how during the confiscations in the first century BC:

some people made their property returns on the basis of a valuation; money was given to
them in accordance with the valuation, they were removed from their land, and the victo-
rious veteran soldiers were settled there.33

Although it is not exactly clear, he is probably talking about Roman citizens in the
context of the civil wars. They were officially owners of their land, and therefore
should have had a strong position vis-à-vis the state, since the property of citizens
could not be taken away without due compensation. However, in the first century
BC many of such rules went overboard.

Nevertheless, the generals tried to adhere to the rules as much as possible; if they
antagonized toomany people, they could not be sure of their own position. For exam-
ple, in 36 BC Octavian again tried to buy land, but there still was no land available in
sufficient quantities to satisfy all his men.34 Octavian himself states in the Res Gestae
that he used his own money to buy land:

The number of Roman citizens who bound themselves to me by military oath was about
500,000. Of these I settled in colonies or sent back into their own towns, after their term
of service, something more than 300,000, and to all I assigned lands, or gave money as a
reward for military service…. The sum total of the money which he contributed to the trea-
sury or to the Roman plebs or to discharged soldiers was 600,000,000 denarii.35

Clearly Octavian found some funds – most likely confiscated from his enemies – to
buy land or give monetary donations to his veterans. Some land was indeed bought;
somewas taken by compulsory exchange of one plot of land for other, most likely less
desirable, plots.

Some of the events of the first century BC fit the modern definition of expropriation,
with compensation paid according to the due process of law. At least, the generals
who expropriated the land of their enemies usually backed up their actions by passing
laws that legitimized their actions, so that we may speak of expropriation in a legal
sense. In other cases the state resorted to simple confiscation, which occurred as an
unusual political measure and canceled normal social relationships.36 Some kind of

33. Siculus Flaccus 128.3-5. See B. Campbell, The Writings of the Roman Land Surveyors, Society for the Pro-
motion of Roman Studies, London, 2000, pp. 395-396.

34. Cassius Dio 51.4.5-8. See Pennitz 1991, pp. 176-178.
35. Res Gestae 3 and summary 1. See Pliny, Natural History 18.113-114.
36. Pennitz 1991, p. 126.
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legal legitimization was still necessary: generals could for example have their per-
sonal enemies declared ‘enemies of the state’ (hostes) by the popular assembly. By def-
inition, a hostis could not be a Roman citizen, and there was therefore no obligation to
protect his personal effects according to the Roman legal system. It was also, as is nor-
mal in war, permitted to confiscate the property of (defeated) enemies, as we have
seen. Thus, by depriving a Roman citizen of his citizenship, he was officially placed
outside of Roman law and his property could then be taken.37 However, since the
state could only expropriate land from its own citizens, in the case of non-citizens
(even fictionally) we should speak of confiscation rather than expropriation. Despite
the laws that legalized these confiscations of land, the first-century BC ‘expropria-
tions’were generally felt to have been unfair, which led to insecurity of tenure among
those who received the land.

. CONFISCATION OF LAND IN THE IMPERIAL PERIOD

Most of our legal information about confiscation of land in the imperial period
comes from the manuals of the Agrimensores. This is a collection of various technical
manuscripts regarding the measurement and distribution of land, usually when a
colony was established for veteran soldiers. Colonies were usually established on
land which had at some point been conquered by the Roman state. A colony
received a town with lands surrounding it, which were assigned as individual plots
to the settlers. The standard picture of colonization suggests that the Romans occu-
pied the town of the former inhabitants, confiscated the land, and pushed the orig-
inal inhabitants out of the colony’s territory, sometimes into the mountains or other
infertile lands the settlers did not want to use themselves.38 However, this recon-
struction is much too simple; it may be valid in some cases, but there were many
other possibilities for the distribution of land between Romans and local inhabi-
tants. Many colonies and other towns included people with the status of incola, i.
e. people who lived in a town, but were not officially its citizens. In many cases these
included the original inhabitants of the area, who had remained there when the col-
ony was founded, but with a lower legal status. Hyginus in the early second century
AD describes how incolae gained their status:

When the founder was expelling the other landholders and preparing the lands for divi-
sion, he does not seem to have changed the legal status of those owners whom he permit-
ted to remain on their holdings; for he did not order them to become citizens of the
colony.39

37. A. Allély, La déclaration d’hostis sous la République romaine, Ausonius, Bordeaux, 2012.
38. F.E. Brown, Cosa: The Making of a Roman Town, The Classical Association of the Middle West and South,

Ann Arbor, 1980.
39. Hyginus (1) 86.18-21.
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Clearly, some people were allowed to remain on their land, as we saw earlier. They
were given security of tenure, which derived directly from the Roman state, rather
than from the colony in which they lived. In order to be granted these lands, the con-
quered people depended on a gift from the Romans, to whom they had subjected by
deditio. But once they had been assigned land in the territory of a colony, this land
could not be touched by the colony, since it was held as a gift directly from the Roman
state. Nevertheless, they had to pay tribute to the colony. Disputes about the land
between them and colonists were judged by the colony’s magistrates.

As we have seen, in many early modern colonial states indigenous people were not
regarded as full owners of their lands, since they did not have individual plots of
land, but used their resources in common. The conquering states therefore felt they
had no obligation to compensate individual indigenous people for their loss of land.
In the Roman case, it is not entirely clear whether all indigenous people had held
their land in individual ownership before the Roman conquest.40 If the defeated
people were not owners according to Roman law, then there was no reason why
they should be protected, so that their lands could very easily be taken by the state.
If the defeated people received any land from the state, they lost their collective
landholdings, if they had held these before the conquest; in return they received
land in private property, which was the only type of landholding that the Roman
state acknowledged, and therefore the only type that could receive any protection
by law.41

. THE CONCEPT OF EXPROPRIAT ION IN THE ROMAN WORLD

After this overview,we can turn to the question ofwhether a legal concept of expropri-
ationactuallyexisted intheRomanworld,accordingto thesamedefinitionthatwehave
stated at the beginning of this article, i.e. expropriation carried out by the state,with a ‘a
good cause for the acquisition’, and providing ‘just compensation’. This question has
caused considerable debate among ancient historians. Debate has focused especially
on Cicero’s statement that ‘‘it is unjust to buy land from the unwilling’’ (ab invito emere
iniuriosum esse).42 Some see the term emere ab invito as a technical, legal term for expro-
priation; theyoftenassumethat theofficial termwas emptio ab invito, although this isnot
attested literally in thesources. It isoftenarguedthat theGreektextofDioCassiusabout
Caesar’s lawof59BC,citedabove,givesaGreektranslationoftheLatinlegal termemptio
ab invito; the words can certainly be translated in exactly the same way. The problem
is that we cannot know that a technical term existed; Dio was certainly translating

40. Gagliardi 2014, p. 104 assumes that they had held land collectively before the conquest, but this was not
necessarily the case.

41. Taylor 2000, pp. 117-120; Gagliardi 2014, pp. 106-107.
42. Cicero, De lege agraria 1.14-15, 2.65-72.
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Caesar’s direct words, with which he aimed to counter Cicero’s arguments used in 63
BC, but this cannot be used as evidence for the existence of a legal term for
expropriation.43

The debate revolves mostly around the technical issue of whether a legal concept of
expropriation existed. What is important is the question whether the state in fact had
the power to take property away from an owner for the public good. In the early
Republic every magistrate with imperium and the associated right of coercitio (the
power to force citizens to obey magistrates) could do so.44 However, very soon citi-
zens gained the right of provocatio against coercitio, which meant that they could
appeal to the popular assembly if they were mistreated by a magistrate. By the lex
Valeria of 300 BC it became a criminal offense for magistrates to disregard a provocatio.
The leges Porciae of the early second century assured the right of provocatio also in the
military sphere, not just in civil circumstances. The state therefore never had complete
powers of coercitio.45

The most important piece of evidence for the existence of expropriation, according to
De Robertis, was the statement in the Digest:

If you leased out a farm to me and it was then made public property, [Julian held that] you
are liable to me in an action on hire for allowing the enjoyment even though you are not
responsible for your failing to provide it.…Similarly, if you sell a farm to me and it is made
public property before delivery of vacant possession, you would be liable on purchase.46

De Robertis thought that this indicated that the Roman state had the power to arbi-
trarily take away private property from Roman citizens, since it combined the two
necessary elements of expropriation, namely legitimacy and brute force (vis maior).
However, the legal term vis maior usually refers to ‘acts of god’, such as floods, fires
et cetera, not to actions of the state. Furthermore, proper expropriation does not occur
so suddenly as to surprise the owner; he would be informed long before it happened.
It is more likely therefore that the passage refers to confiscation of property in lieu of
payment of a debt or as punishment for a crime.47

Indeed, some examples are knownwhere people refused to sell at any price, and land
was not confiscated after all. When the praetor Lentulus tried to take ager publicus in
Campania away from their holders by paying them compensation, one man refused

43. Pennitz 1991, pp. 157-158.
44. F.M. de Robertis, Le espropriazione per pubblica utilità nel diritto romano, L’Erma di Bretschneider, Rome,

1936, pp. 226-227.
45. Digest 1.21.1pr, 1.1. See Pennitz 1991, p. 144; Taylor 2000, p. 110.
46. Digest 19.2.33.
47. Taylor 2000, pp. 100-101.
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to sell at any price.48 This would speak against the idea that expropriation existed.49

However, as we have seen, it is possible that Lentulus did in fact have the power to
force the holder – in the case of ager publicus, he would certainly have been able to take
the land, evenwithout paying any compensation. Perhaps Lentulus chose not to press
the matter, in order not to cause resentment among the landholders in Campania.

The expropriation of land was most often needed for the purpose of erecting public
buildings, especially aqueducts, as Stolte in this volume discusses.50 In these cases
indeed it seems that private land could be taken away against payment of compen-
sation. Frontinus’work on the aqueducts of Rome describes the problems occurring in
repairing them:

since almost all the aqueducts ran through the fields of private parties and it seemed dif-
ficult to provide for future outlays without the help of some constituted law; in order,
also, that contractors should not be prevented by proprietors from access to the conduits
for the purpose of making repairs, a resolution of the Senate was passed, which I give
below: ‘‘That when those canals, conduits, and arches, which Augustus Caesar promised
the Senate to repair at his own cost, shall be repaired, the earth, clay, stone, potsherds,
sand, wood, etc., which are necessary for the work in hand, shall be granted, removed,
taken, and brought from the lands of private parties, their value to be appraised by some
honest man, and each of these to be taken from whatever source it may most conve-
niently and, without injury to them, remain open and their use be permitted, as often
as it is necessary for the transportation of all these things for the purposes of repairing
these works.’’51

He also praises the restraint of the state in expropriating land:

with admirable justice, our forefathers did not seize from private parties even those lands
which were necessary for public purposes but, in the construction of water-works, when-
ever a proprietor made any difficulty in the sale of a portion, they paid for the whole field,
and after marking off the needed part, again sold the land with the understanding that the
public as well as private parties should, each one within his boundaries, have his own full
rights.52

Nevertheless, it is debated whether the state could force someone to sell his land;
indeed, there are instances of people refusing to sell, leading to a change in the course
of the aqueduct, for example. In 179 BC, Marcus Licinius Crassus refused to let an

48. Cicero, De lege agraria 2.81-3. See Granius Licinianus 28.31-36.
49. Pennitz 1991, pp. 148-153.
50. See on baths A.L. Foulché, ‘À propos des thermae et balnea romains: des transferts de propriété?’, in

M.C. Ferriès & F. Delrieux (Eds.), Spolier et confisquer dans les mondes grec et romain, Chambéry, Éditions
de l’université de Savoie, 2013, pp. 443-462.

51. Frontinus, De Aquis 124-125.
52. Frontinus, De Aquis 128.
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aqueduct run across his land. Livy does not state explicitly that the aqueduct had to
make a detour because of Crassus’ obstinacy, but it seems likely that this was the
case.53 Agrippa’s Aqua Virgo of the late first century BC makes a long detour; this
may have been caused by the refusal by certain landowners to sell their land.54 Cicero
records the story of a man who resisted a demolition order which the augurs had
issued for his house. The owner attempted to avoid financial loss by quickly selling
his house, so that the buyer was faced with expropriation instead of the original
owner, who had received the money he wanted. Apparently an expropriation made
on the orders of the augurs – i.e. for religious purposes – did not come with compen-
sation, or at least not according to the market value.55

It seems, therefore, that expropriation could only occur against payment of the value
of the land on the freemarket, except perhaps in the case of religious reasons, such as a
command of the augurs. Payment of a compensation lower than themarket valuewas
not permitted.56 Taylor therefore argues:

De Robertis may object that the option ‘to buy from the unwilling’ (emere ab invito) was the
state’s prerogative to resort to expropriation, but he offers no satisfactory explanation for
Cicero’s and Dio’s plain indications of untrammelled market forces at work. Expropriation
never operates in a completely free market; it can only proceed when the terms of compen-
sation have been set by a disinterested party. A valuation set by ‘the judgment of a good
man’, as stipulated above in Frontinus, is nowhere to be found here. Far from an act of
public compulsion, ‘buying from the unwilling’ is (as Cicero might term it) public capitu-
lation in a seller’s market.57

Thus, the state had to take into account the wishes of landowners whenever it wanted
to expropriate land for the public good. In certain circumstances, landowners could
even resist the state’s wishes, as in the case of Licinius Crassus in 179 and, perhaps, of
the Aqua Virgo.

53. Livy 40.51.
54. Taylor 2000, pp. 105-106.
55. Cicero, De Officiis 3.66: “The augurs were proposing to take observations from the citadel and they

ordered Tiberius Claudius Centumalus, who owned a house upon the Caelian Hill, to pull down such
parts of the building as obstructed the augurs’ view by reason of their height. Claudius at once adver-
tised his block for sale, and Publius Calpurnius Lanarius bought it. The same notice was served also
upon him. And so, when Calpurnius had pulled down those parts of the building and discovered that
Claudius had advertised it for sale only after the augurs had ordered them to be pulled down, he sum-
moned the former owner before a court of equity to decide what indemnity the owner was under obli-
gation in good faith to pay and deliver to him”. The event occurred around 100 BC. See Jones 1929,
p. 521.

56. P. Birks, ‘The Roman law concept of dominium and the idea of absolute ownership,’ 1Acta Juridica, 1985,
pp. 1-37, p. 12; Pennitz 1991, p. 149.

57. Taylor 2000, p. 99.
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. CONCLUS ION

With regard to non-citizens, the Roman state could of course do what it wanted, as
we have seen throughout this paper, since non-citizens were by definition not subject
to the Roman ius civile and therefore not protected by the same laws that applied
to Roman citizens. In any case, expropriation can really only apply to people who
are considered to be protected by the laws of the state that carries out the expropri-
ation. Legal justification was therefore not necessary beyond the recognition that con-
quest, and the consequent deditio of the defeated, provided enough rights to take
land. The rights of non-citizens did not have to be protected, although the Roman
state often chose to do so, in order not to disturb the social and economic structures
of the conquered area. The confiscation of land during the conquest of Italy and the
provinces does therefore not provide evidence of the existence of expropriation in the
Roman world.

With regard to expropriation of land from its citizens, we may conclude that the
Roman state was severely limited in its power to expropriate: this could only happen
with good cause and against proper compensation. This indeed fits the definition of
expropriation as we have seen at the start of this paper. Expropriation, therefore, can
certainly be said to have existed in Roman law and in practice.58
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 THE HISTORY OF HUNGARIAN EXPROPRIATION

LAW

Imre Andorkó*

. INTRODUCTION

In this contribution, I give a short overview of the history of Hungarian expropriation
law, from its inception until 2014. I first focus on the characteristics of expropriation
law in the socialist era between 1948 and the regime change in 1989/1990. Subse-
quently, I expand on how Hungary tried to free itself of the burdensome heritage
of the socialist system after the regime change of 1989/1990.

The history of Hungarian expropriation law may be divided into four major phases,
the boundaries of which are defined by the turning points of the history of the Hun-
garian state.

. EARLY STAGES OF THE EXPROPRIAT ION LAW – EXPROPRIAT ION

BEFORE THE REFORM ERA

Hungary was founded in 1000 AD. From its foundation until as late as 1848, feudal
proprietary rights were characteristic of theHungarian state.1 In pre-1848 private law,
property usually meant “exclusive – but not absolute – ownership only in terms of
chattels and acquired estate”.2 Taking the strict boundaries of property rights into
consideration, estate, and ownership were normally not strictly distinguished.3 The
transition to a civic society in Hungary was delayed in comparison with Western
Europe. In the first part of the 19th century, during the Reform Era (1830-1848), the
struggles for the transition to a civic society had become dominant and culminated

* PhD, Assistant Professor, University of Debrecen (Hungary). E-mail: andorko@agr.unideb.hu; andorkoip@
gmail.com.
1. A. Csizmadia, ‘Feudal Law 1000-1848’ [A feudális jog (1000-1848)], inCsizmadia (Ed.), The History of the

Hungarian State and Law [Magyar állam- és jogtörténet], Nemzeti Tankönyvkiadó, Budapest, 1998, pp. 213-
272, p. 214.

2. G. Béli, The History of Hungarian Law. Traditional Law [Magyar jogtörténet. A tradicionális jog], Dialóg Cam-
pus Kiadó, Budapest-Pécs, 2009, p. 71.

3. A. Degré, The History of the Hungarian Constitutionalism and Law [Magyar alkotmány- és jogtörténet], IDRe-
search Kft./Publikon Kiadó – Pécsi TudományegyetemÁllam- és Jogtudományi Kar, Pécs, 2010, p. 148.



in the revolution and war of independence of 1848 and 1849. Prior to that, no civil
proprietary rights had existed, whichmeans that there was no expropriation in its cur-
rent sense either. However, even in the centuries before the Reform Era, we can find
examples of expropriation-type actions or early forms of the contemporary institu-
tion. As of yet, scholars have not reached a consensus as to whether such examples
can be considered expropriation.4

In Hungarian feudal law “(…) the cardinal prerogative of the nobility [was] to have
their assets undisturbed even from the monarch in his ordinary power”.5 As a result,
only under exceptional and extremely rare circumstances was an act with ‘expropri-
ation-like’ regulations adopted.

As Hungary used to be rich in mineral resources, ores, and above all, salt, the need for
‘expropriation’ before the 19th century, mostly arose in the field of mining. The central
power had always tended to aim to ‘expropriate’6 mineral-rich estates, yet this con-
flicted with the prerogatives of the nobility. In periods when the monarch had rela-
tively more power, some Acts akin to ‘expropriation’ could be adopted, despite the
fact that these Acts failed to provide for the compensation of the landowners.7 ‘Expro-
priation’, therefore, had been practiced in pre-Reform Era Hungary. Expropriation in
its legal sense, however, was confined to land needed for mining activities and erec-
ting fortresses. No law regulated the expropriation of land required for other projects
in the public interest (for instance, the construction of canals, roads, bridges, dams, or
embankments); rather, a peculiar practice characterized such state actions: the county
or another entitywith legislative powerswould simply take the land in questionwith-
out any compensation.8

. EXPROPRIATION LAW FROM THE REFORM ERA TO 

By the early 1830s, the need for a comprehensive expropriation law had already been
articulated. However, the nobility was unable to reach a consensus on the matter, as

4. On the elaboration of these questions, see I. Andorkó, ‘The History/ies of Expropriation and Related
Issues’ [A kisajátítás története(i), a kisajátítás történetének dilemmái], in M. Csöndes & Z. Nemessányi
(Ed.), The 21st Century Directions of Hungarian Civil Lawmaking [Merre tart a magyar civilisztikai jogalkotás a
XXI. század idején?], Pécsi Tudományegyetem Állam- és Jogtudományi Kar, Pécs, 2010, pp. 59-68.

5. D. Emődy,ACourse book on Hungarian Private Law, Part I [A magyar magánjog tankönyve I. kötet], Steinfeld
B. Ny., Sárospatak, 1892, p. 192.

6. Even though ‘expropriation’ is difficult to define on the basis of shared feudal proprietary rights.
7. See, for example, Act XIII of 1351 or Act XLIX of 1486.
8. As seen in István Borsiczky’s speech at the district meeting of the lower house on 3 November 1835.

J. Ruszoly, ‘Expropriation Laws in Hungary 1836-1944’ [Kisajátítási törvények Magyarországon
1836-1944], in J. Ruszoly (Ed.), Constitution and Tradition [Alkotmány és hagyomány], JATE Press, Szeged,
1997, pp. 253-265.
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the majority still preferred the unregulated, chaotic, and unpredictable practice of
expropriating land for non-mining purposes, rather than letting their prerogatives
be diminished.

In the second part of the 19th century, especially under the Austro-Hungarian Empire
(1867-1918), several major and ambitious infrastructural developments9 were initi-
ated and the use of private land was often required. The existing legal structure could
not deal with expropriation on such a large scale. This led to the first attempts to intro-
duce consistent and reliable regulation. The first attempt, for the purposes of an infra-
structure development project, was Act XXV of 1836, created to enable the
establishment and development of trade routes in the country, including railroads
and canals. Act XXVI of 1836 regulated the building of the first permanent bridge
between Buda and Pest on the initiative of Count István Széchenyi. Act XXXVII of
1840 was passed to enable the building of a canal connecting the rivers Danube
and Tisza (a project, which has never been actually realized). Act XL of 1840 was
meant to allow for the establishment of a railroad between Vienna and Trieste. Under
Habsburg rule, expropriation was regulated by decrees based on the Austrian Civil
Code (Allgemeines Bürgerliches Gesetzbuch, ABGB) for purposes of railroad, public
road, and canal construction. These Acts merely concerned specific projects or a very
narrowly defined set of projects; the first comprehensive piece of legislation was only
adopted after the Austro-Hungarian Compromise of 1867, when issues about com-
mon law and political and economic relations between Austria and Hungary were
resolved. Act LV of 1868 was the first comprehensive expropriation law in Hungary.
However, Acts concerning specific projects were still adopted later.10 The very first
expropriation code already regulated the preparation, plan development, and plan
verification processes, as well as compensation, the rights and duties of the owner
of the expropriated land, public costs and expenses, as well as temporary expropri-
ation and easements.

However, the 1868 code was unable to adapt to the challenges of the economic surge
that followed the compromise. As a result, Act XLI of 1881, the second expropriation
code, was passed.11 The Act defined those public purposes for which land could be
expropriated. Compensation had to be full, and the method to verify the compensa-
tion for expropriated land, and the Act provided for procedural rules. The planning
process of expropriation, public costs and expenses, and temporary expropriation
were regulated as well. With substantial alterations, and the permissible public

9. Gy. Kampis & J. Varga, Expropriation [Kisajátítás], Közigazgatási és Jogi Könyvkiadó, Budapest, 1970,
p. 17.

10. Act LVI of 1868 included special regulations on the expropriation processes to acquire estates in the area
of the unified capitals; Act XIX of 1879 allowed for the rehabilitation of the city of Szeged following the
flooding of the River Tisza.

11. Act XLI of 1881.
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purposes constantly redefined, the Act remained in force for about 70 years, until
1951. The variety of projects for which land was expropriated continuously grew,
for instance in the fields of monument and environmental protection,12 funding,
and development of industrial projects by the state,13 as well as city planning, public
development, and housing improvement.

. EXPROPRIATION LAW IN THE SOCIAL IST ERA (- )

After World War II, by 1948, under the influence of the Soviet Union, Hungary adop-
ted a single-party system, degrading the operation of democratic institutions to little
more than formality. Property law was influenced by the Soviet model, founded on
the effacement of private property and seizure of goods. ‘Criminal’ private prop-
erty, especially privately owned production goods were regarded as the exploita-
tion of the working class. The aim of the state was to eliminate private property.
The basis of the socialist proprietary system was communal property, achieved
through forced and often violent collectivization and socialization. The state
acquired all coalmines, power plants, factories, and banks, ex lege without compen-
sating their former owners. Agricultural land followed and through blackmail,
threat, or violence, smallholders were brutally forced into offering their land to
the state, or joining the sovkhozes – the peculiar Soviet versions of state-owned farms.
As the number of privately owned land decreased dramatically,expropriation was
no longer required at a large scale.14 As the expropriation code of 1881 was only repea-
led in 1951, newly introduced delegated legislation still expanded the range of projects
and purposes for which land could be expropriated. In the socialist era, expropriation
became a ‘complementary’ institution of the absurd collectivization laws.

In the socialist era, three expropriation codes were passed in 1955, 1965, and 1976.
These three codes were the three major stages of socialist regulation of expropriation.
All these codes were not passed as laws but as so-called decree laws. Between 1949
and 1989 decree laws were passed by the Presidential Council of the People’s Repub-
lic of Hungary, consisting of only 20 members of Parliament. In terms of the hierarchy
of legislation, the decree laws were considered laws, but were not passed by Parlia-
ment, which, by the way, was a mere formality anyway.

3.4.1 The Characteristics of the 1955 Code

After World War II, Hungary became a part of the Soviet ‘sphere of influence’ and
was occupied by Soviet troops. Under these circumstances, the socialist dictatorship

12. Act XXXIX of 1881, Act IV of 1935.
13. Act XIII of 1890, Act XLIX of 1899, Act III of 1907.
14. F. Petrik, Expropriation Law [Kisajátítási jog], HVG-ORAC Kiadó, Budapest, 2008, p. 16.
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in Hungary was built up until 1949. Political opposition was crushed and the indigent
population were terrorized with brutal savagery. During the hardest times of the
socialist dictatorship a preposterous expropriation code (Decree Law No. 23 of
1955) was passed; this is demonstrated by examining some of the provisions. The
expropriation code introduced personalized compensation: workers and non-
workers would be eligible for different degrees of compensation. The compensation
principally took the form of a substitute estate. The compensation could be settled in
money only if a substitute estate was not available. The decision of the expropriation
authority on compensation could not be appealed by the owner. If the owner did not
accept the substitute land, they lost their claim to compensation. In that case, the
land was expropriated without compensation. The degree of compensation was
not based upon market value. Rather, using a primitive method, the authorities
determined it,15 typically below its market value. The decree law defined the goals
of public interest, achievable through expropriation, but granted a wide margin of
appreciation to the expropriation authorities, which were operating in a council sys-
tem. Details of the method and degree of compensation were regulated not by a stat-
utory law but by Decree No. 25 of 1957 (VI. 26) of the Minister of Finance.

In 1956, a revolution broke out in Hungary against the socialist dictatorship. It culmi-
nated in a war for independence against the Soviet military occupation of Hungary. It
was crushed by Soviet forces.

3.4.2 The Characteristics of the 1965 Code

After the bloody revenge against the 1956 revolution, a slow consolidation of the
socialist regime began, also appearing in the recodification of expropriation law.

A new expropriation regime was introduced with Decree Law No. 15 of 1965. In ret-
rospect, it can also be regarded as absurd in many respects. However, it did have
some good points. The discrimination against non-workers in compensation cases
was abolished, and the degree of compensation that they would receive was raised.
The low value of previous compensation had been a kind of sanction.16 A ministerial
decree17 regulated the amount of compensation in detail, determining (official) prices
on the basis of an unrealistic method of calculation. As a result, compensation would
normally fall short of market value. The amount of compensation often did not mea-
sure up to 60% of market value. Above all, it was due to these unsustainable norms
that expropriation law needed to be recodified in 1976.

15. G. Görgényi & I. Ács, Expropriation Law [A kisajátítási jog], Közgazdasági és Jogi Könyvkiadó, Budapest,
1959.

16. Kampis & Varga 1970, p. 30.
17. Decree No. 1 of 1965 (VII. 24) of the Minister of Finance and the Minister of Justice.
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3.4.3 The Characteristics of the 1976 Code

Decree Law No. 24 of 197618 brought about a regime change that was typical of the
late socialist era, or the ‘soft dictatorship’, and can be considered a major step for-
ward compared to the previous, often absurd, regulations.19 This Code abolished
the system of official prices. Market value was included amongst the criteria to
determine the amount of compensation. However, the legislator was careful not
to allow the acquisition of wealth without work through the compensation for
expropriation.20 Although the code narrowed the range of public purposes that
could justify expropriation, it remained relatively wide. However, only the state
was allowed to acquire land by means of expropriation. Previously, social organi-
zations and unions were authorized to expropriate property. The last expropriation
code of the socialist era was still inadequate to meet the requirements of the rule
of law, yet it was a vast improvement to the codes of the previous period of the
socialist era.

. EXPROPRIATION LAW AFTER THE REGIME CHANGE OF /

Due to the weakening of the Soviet Union the ‘regime change’ in Hungary took place
in 1989/1990. Hungary strove to abolish the socialist dictatorship and to break off its
cultural and ideological relations with the Soviet Union andwanted to switch to dem-
ocratic government and market capitalism.

Oneof themost important episodesof regimechange in theabolitionof thedictatorship
and the building of the democratic state was the comprehensive amendment of the
Constitution on 23 October 1989. The amendment included fundamental rights, chan-
ged the political system and established new state institutions to protect constitutional
order and fundamental rights. The primary institution is the Constitutional Court that
started its work on 1 January 1990. Before 1990, constitutional review had no tradition
in Hungary. Although a so-called Council of Constitutional Lawwas set up in 1983, it
had no power to annul unconstitutional statutes.21 The new Constitutional Court was
powerful and was instrumental in safeguarding fundamental rights – including the
right toproperty through thenewconstitutional requirements for expropriation. Invir-
tue of actio popularis anyone could request the review of the constitutionality of any
norm of the legal system. That is, without a time limit, the payment of a fee, the obli-
gation of being represented by a lawyer or the requirement of being a citizen of the

18. Hereinafter Decree Law on Expropriation.
19. Petrik 2008, p. 17.
20. Petrik 2008, p. 18.
21. Z. Szente, ‘The Interpretive Practice of the Hungarian Constitutional Court: A Critical View’, 14German

Law Journal 2013, <www.germanlawjournal.com/pdfs/Vol14-No8/14.8.30.pdf>.
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country and without being obliged to prove their personal interest.22 The Hungarian
ConstitutionalCourt, in itsoriginal form,was consideredoneof themostpowerful con-
stitutional courts in Europe.23

The amendment to the Constitution of 23October 1989, inserted a very important pro-
vision on expropriation into the Constitution. The Constitution of 194924 thereafter
regulated that:

Expropriation shall only be permitted in exceptional cases, when such action is in the public
interest, and only in such cases and in the manner stipulated by law, with provision of full,
unconditional and immediate compensation.25

In the 1990s Hungarian expropriation law did not meet the criteria of the rule of law
and of international conventions of human rights. The constitutional right of property
was only introduced in Act XL of 1990, Article 7, following the elections of 1990.26

Therefore, the Constitutional Court corrected earlier socialist-era expropriation
law, which did not comply with the principle of the rule of law and had been based
upon on a defunct socialist Constitution. ‘Correction’ would normally mean the nul-
lification of the unconstitutional provisions. Expropriation law underwent significant
changes after 1990, especially due to the rulings of the Constitutional Court on the
right to property and expropriation.

The role of Constitutional Court was not confined simply to the correction of socialist-
era laws. The change of the socialist property system was identified as a necessary
precondition of the regime change and the creation of an economy built on private
property. The comprehensive amendment of the Constitution in the course of 1989
and 199027 was based upon the non-existence of the right to property under the then
applicable laws.28 The legal and political aspects of the new proprietary rights
were harmonized29 by the Constitutional Court. Following the amendments of the

22. K. Kelemen, ‘The Hungarian Constitutional Court in the New Constitutional Framework’, <www.
academia.edu/1760644/The_Hungarian_Constitutional_Court_in_the_new_constitutional_framework>.

23. Kelemen, ‘The Hungarian Constitutional Court in the New Constitutional Framework’, <www.academia.
edu/1760644/The_Hungarian_Constitutional_Court_in_the_new_constitutional_framework>.

24. Act XX of 1949 on The Constitution of the Republic of Hungary.
25. Act XX of 1949 on The Constitution of the Republic of Hungary, Article 13 Item (2).
26. Act XX of 1949 on The Constitution of the Republic of Hungary, Article 13 Item (1) The Republic of

Hungary guarantees the right to property.
27. B. Lenkovics, ‘Change of System in the Property Law’ [Tulajdonjogi rendszerváltozás], in Lenkovics

(Ed.), Human and Property [Ember és tulajdon], Dialóg Campus Kiadó, Budapest-Pécs, 2013, pp. 158-173.
28. A. Téglási, The Constitutional Protection of the Right to Property [A tulajdonhoz való jog alkotmányos védelme]

(PhD thesis on file at the University of Szeged, Szeged), p. 75.
29. L. Sólyom, The Dawning of Constitutional Justice in Hungary [Az alkotmánybíráskodás kezdetei Magyaror-

szágon], Osiris Kiadó, Budapest, 2001, p. 615.
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Constitution and securing the institutional warranties of the rule of law, about fifty
cardinal rulings were passed by the Constitutional Court regarding the 1976 socialist
expropriation code and delegated legislation regarding expropriation.30 In short, the
socialist-era code underwent a slow, meticulously executed process of correction after
the party system change31 and expropriation laws improved significantly as a result.

After the regime change, the Constitutional Court was faced with the problems sur-
rounding the right to property when scrutinizing the laws on the compensation of the
victims of the socialist regime and privatization. Between 1990 and 1992, it was typical
of decisions of the Constitutional Court that the Court tried to avoid these problems.
The Constitutional Court did not embrace several important suggestions concerning
expropriation law. The Court did not accept that the Hungarian property clause32

referred to not only the right of ownership, but also other proprietary rights. In the
practice of the Constitutional Court in 1992/1993, there was a caesura in its reflections
on the Western European tendencies to extend the protection of ownership to other
proprietary rights. Ruling No. 64 of 1993 (XII. 22) of the Constitutional Court marked
a very significant shift and answered basic questions regarding the property clause.
On the one hand, it made a distinction between the constitutional and civil law con-
cepts of property, thereby extending the constitutional protection of property under
article 13 of the Constitution to other proprietary rights than ownership. On the other
hand, the Court addressed the problem of how to handle and judge the limitations of
property that do not amount to expropriation under the Constitution. The Court did
this although the Constitution did not give any points of reference. In addition, it elab-
orated on the interpretation of public interest, the application of terminology and
other aspects of the constitutional property clause. From 1993 onwards, the Constitu-
tional Court increasingly and carefully resolved the uncertainty that is typical of the
constitutional protection of property. In Hungary, during the period after 2000, a pre-
dictable system of constitutional protection of property was established that is worthy
of a modern democratic constitutional states. Hereafter, I analyze the role of the Con-
stitutional Court in this field by presenting some of its cardinal rulings.

The Civil Code of the socialist era included one of the problematic arrangements con-
nected with expropriation. It stipulated at the time of the regime change that, if the
expropriation authority decided to expropriate and, the owner could only appeal
against the amount of the compensation, not against the decision itself. Consequently,
if the authority decided to expropriate for a clearly illegitimate or otherwise unlawful
purpose, the owner could not appeal the decision. The Constitutional Court, in its

30. The most important rulings are discussed in the PhD dissertation of the author.
31. O. Salát & P. Sonnevend, ‘The Right to Property’ [A tulajdonhoz való jog’], in A. Jakab (Ed.), A Com-

mentary on the Constitution I [Az Alkotmány kommentárja I.], Századvég Kiadó, Budapest, 2009, p. 453.
32. Act XX of 1949 on The Constitution of the Republic of Hungary, Article 13 Item (1).
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RulingNo. 51 of 1991 (X. 19), nullified this glaring loophole in the Civil Code and held
that the owner had the right to appeal against the decision and to judicial review.33

The law as it stood in 1991 gave the expropriator two months to pay compensation to
the owner. If the compensationwas a substitute estate, the expropriator had to put the
owner into possession of the substitute estate within one month after the expropria-
tion. The authority had twomonths to pay the difference between the amount of com-
pensation and the value of the substitute estate. Consequently, the owner had to wait
further to be fully compensated, after the expropriation of their land. According to the
Constitutional Court, these arrangements contravened the constitutional principle of
immediate compensation. The provision was therefore nullified. The Court further
considered that the Constitution:

requires that the expropriator has until the last day before being put into possession of the
expropriated property to pay compensation to the previous owner.34

The Constitutional Court clarified the meaning of the property clause with regard to
expropriation, specifically the relationship between the requirements ‘in public inter-
est’ and ‘in exceptional cases’.35 The Constitutional Court declared that:

it is not enough to decide that an expropriation is in the public interest. It must satisfy the
requirements that it is in the public interest and that it is an exceptional case.

The requirements ‘in the public interest’ and ‘in exceptional case’ are not independent
from each other, meaning that an expropriation cannot be justified by either one of
them alone. The requirement ‘in exceptional case’ can only be met if it is clear that
the expropriation is ‘in the public interest’. An ‘exceptional case’ means that ‘the pub-
lic interest’ can only be achieved through an infringement of the property right.
Although expropriation law had undergone remarkable modifications in the years
after 1990 due to the judgments of the Constitutional Court, it remained insufficient

33. The current Civil Code (Act V of 2013), includes regulations concerning expropriation too. These reg-
ulations can be found in Book Five of the Civil Code on Substantive Law, under Title V on The Acqui-
sition of Property, in Chapter IX Item (5:43), reading as follows:
“1. Property may only be expropriated exceptionally, in the public interest, subject to full, uncondi-

tional and immediate compensation.
2. Compensation shall be provided by the entity acquiring the property through expropriation.”
SeeV. Szikora, ‘The Codification of the newHungarian Civil Code and its Relation with Corporate Law
in an International Perspective’ [Az új magyar Polgári Törvénykönyv kodifikációja és társasági jogi
összefüggései (nemzetközi kitekintéssel)], in J. Szalma (Ed.), The Day of Hungarian Science in the Southern
Territories [A Magyar Tudomány Napja a Délvidéken], Vajdasági Magyar Tudományos Társaság (Verzál
nyomda), Novi Sad, 2013, pp. 133–158.

34. No. 3 of 1992.
35. No. 479/B of 1993.
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to fully meet the requirements of the rule of law. Until the mid of the 2000s the mod-
ified socialist-era expropriation law was still in effect.

The Constitutional Court passed a very important36 ruling in 200537 in which it
expressed in detail the insufficiencies of the then applicable expropriation law
and explained how expropriation law could meet the requirements of the prin-
ciple of the rule of law. Due to this judgment, Parliament passed a new expropri-
ation code in 200738 in accordance with the expectations of the Constitutional
Court.

The Constitutional Court set out the following requirements for the new expropria-
tion code:
• In 2005, only state and local authorities were entitled to initiate an expropriation

procedure. According to the Constitutional Court, the nature of public interest had
fundamentally changed39 after the regime change of 1989/1990; therefore, the
range of actors who are permitted to apply for expropriation cannot be narrowed
to state and local authorities.40

• The Constitutional Court noted that significant rules on expropriation were still
not included in parliamentary statute. They were laid down in the executive
decree41 issued to supplement the 1976 Expropriation Code. In particular, the
requirement of full, unconditional, and immediate compensationwas not included
in a parliamentary statute.

• The goals in the public interest, for which an expropriation procedure could be
initiated, have always been among the most sensitive issue of expropriation
law.42 The Constitutional Court ruled in 2006 that the definition of these goals
did not meet the constitutional requirements. Specifically, the loose restrictions
on the freedom of the expropriation authorities rendered the expropriation
unconstitutional.

36. The rulings of the Constitutional Court necessarily have a major effect on legislation. As a result, this
may be considered ‘quasi-laws’ of expropriation. The decisions of the Constitutional Court, Ruling No.
35 of 2005 (IX. 29) should be highlighted, which is the ‘quasi legal basis’ of the current Code of
Expropriation.

37. No. 35 of 2005 (IX. 29).
38. Act CXXIII of 2007.
39. A. Harmathy, ‘On the Limits of the Right to Property’ [A tulajdonjog korlátozásáról], in I. Szabó (Ed.),

Essays in Honour of Prof. Dr Lajos Bessenyei on the Occasion of His Seventieth Birthday [Tanulmányok Dr.
Bessenyei Lajos egyetemi tanár 70. születésnapjára], Acta Juridica, Tomus LXIX, Fasciculus 1, Szeged,
2007, pp. 237-245, p. 240.

40. Petrik 2008, p. 36.
41. Decree No. 33 of 1976 (IX. 5) of the Council of Ministers.
42. Zs. Körtvélyessy, ‘Expropriation as a Means of Limiting the Right to Property in the Name of Public

Interest’ [A kisajátítás mint a tulajdonhoz való jog korlátozása közérdekre való hivatkozással], in
K. Szamel (Ed.), Public Interest and Civil Service [Közérdek és közigazgatás], MTA Jogtudományi Intézet,
Budapest, 2008, pp. 183-216.
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In response to this judgment, Parliament passed the current expropriation code, Act
CXXIII of 2007 on Expropriation (Hereinafter Expropriation Act), which meets the
essential requirements of the principle of the rule of law. It regulates the goals and
requirement of expropriation in detail, as well as the method to value the estate to
be expropriated, the importance of the rights of third parties on the land, the impact
of the expropriation upon such rights, the method of calculating compensation, inci-
dental expenses, the expropriation procedure, preparation, and the rules on prepara-
tory proceedings and taxation. By 2008, Hungarian expropriation law more or less
met the requirements of the Constitution and international conventions on human
rights. The standard of the regulation by and large reached a level that is worthy
of modern democratic states.

It must be added here that the Expropriation Act has undergone significant changes
since 2010, especially in order to accelerate the procedure. As far as the amendments
are concerned, questions regarding the constitutional protection of the right to
property have arisen, although the Constitutional Court has yet to examine them.
It is little wonder, considering the significantly reduced areas of competence of the
Constitutional Court as a result of the 2010 amendments.

. THE CURRENT EXPROPRIATION LAW IN THE LIGHT OF

CONST ITUTIONAL REQUIREMENTS

Article XIII Item (2) of the current Constitution, which is the Fundamental Law of
2011, states that “Property may only be expropriated exceptionally, in the public
interest and in the cases and ways provided for by an Act, subject to full, uncondi-
tional and immediate compensation”.

3.6.1 The Expropriation Procedure

Expropriation is an exceptional instrument, the last resort to acquire land. There are
safeguards in place to ensure that expropriation is actually a last resort. In particular,
the state can only expropriate land if it is not possible to acquire the land on the private
market or, in cases provided for by an Act of Parliament, bymeans of exchange.43 The
expropriation procedure may only be initiated once these attempts prove futile. The
attempt and the failure to purchase the land must be proven by the expropriation
authority.

The expropriation procedure is conducted by an administrative authority and is sub-
ject to the Act on the General Law on Administrative Procedures and Services44 with

43. Expropriation Act, s 3(1)(b).
44. Act CXL of 2004 on the General Law of Public Administrative Procedures and Services.
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the exceptions listed in the Expropriation Act. The procedure is carried out45 by the
government office46 of the location of the land as the expropriation authority.47 The
decision of the expropriation authority is not subject to review by an administrative
authority. The special legal remedy recognized by Hungarian law, the ‘request for
review’,48 is also excluded. The decision of the expropriation authority cannot be
reviewed or repealed by a supervisory authority.49

However, the decision of the expropriation authority is subject to judicial control.50 The
decision of the court is not subject to ordinary appeal.51 An extraordinary remedy is
available, especially in the form of review or, in a limited range of cases, a new judicial
procedure. However, the practical importance of these options is limited, considering
the extraordinary nature of the remedy. Additionally, a recent amendment of the Act
III of 1952 on the Civil Judicial Procedural Code excluded review from the list of avail-
able extraordinary remedies in expropriation cases where the amount of compensa-
tion does not exceed one million HUF.52

3.6.2 The Fulfillment of Requirement ‘in Public Interest’

The purposes of expropriation are required to be defined by an Act. The Expropria-
tion Act defines these purposes within a complex, complicated, and elusive system,
using an exhaustive list providing the specific purposes of expropriation. Due to
space limitations, not all provisions are discussed here.

Item (2) of the Expropriation Act lists the purposes of public interest, for which expro-
priation may be initiated.
a. national defence;
b. exchange of territories on the basis of an international agreement;
c. country and city planning;
d. planning of a facility serving the fulfilment of governmental or local governmental

tasks, including education and health care;

45. Expropriation Act, s 22(2).
46. Government offices are the local civil service divisions of the government with general authority. They

are located in the county towns and in Budapest for the capital and the Pest county. The offices are
headed by state commissioners appointed and dismissed by the Prime Minister. The office coordinates
and assists in the local implementation of governmental tasks in accordance with statutes and govern-
ment decisions. As an administrative authority, the office acts as an executive body in issues including
housing, guardianship and taxation.

47. Expropriation Act, s 22(2).
48. General Law of Public Administrative Procedures and Services, s 31.
49. Expropriation Act, s 32/A.
50. General Law of Public Administrative Procedures and Services, s 109.
51. Expropriation Act, s 32(1)(e).
52. Approx. EUR 3,200.

 Part I Context



e. transportation and infrastructure development;
f. energy production;
g. energy supply;
h. mining;
i. electronic communication services;
j. heritage protection;
k. protection of natural resources;
l. water supply network and management;
m. sustainable forestry, nurse crops, and tree planting in the public interest;
n. elimination of construction hazards;
o. elimination of hindrances caused by other rights of use and easements that limit or

deter the intended use of the real estate;
p. environmental protection;
q. sports infrastructure development;
r. housing for an official body that assists in the work of Parliament.
However, expropriation for any of the purposes listed above will only be lawful if53

a. the purpose cannot be realised by limiting existing rights on the land;
b. the acquisition of property rights on the land is not possible by means of purchase

agreement and voluntary transfer or, in cases specified by the law, exchange;
c. the realisation of the purpose is only possible on the land in question and would

require a more severe infringement of property rights if realised on other land; and
d. the public benefits of the activity made possible through expropriation greatly out-

weigh the damage that it causes. To assess benefits and adverse effects, the author-
ities need to take into account the benefits of the activity, especially in terms of its
effects on the development of the surrounding area, the number of residents gai-
ning access to the services, its effects on employment aswell as the properties of the
estate. If aspects of heritage protection or environmental protection are involved,
the importance thereof needs to be compared to the weight of the right to property.

Furthermore, the listed purposes may only be realised by means of expropriation
under the following conditions:54

a. national defence: if the expropriation of the estate is required for national defence
purposes as defined by the Act on National Defence;

b. exchange of territories on the basis of an international agreement: if the transfer of ter-
ritory to the jurisdiction of a foreign country is not possible through other means;

c. planning of a facility serving the fulfillment of governmental or local governmental
tasks, including education and health care, as well as country and city planning: if
the land in question and the development goals are included in the area’s zoning
plan or the local land use permission issued by the chief architect of state, if the
owner cannot be expected to realise the purpose, and if the nature of the purpose

53. Expropriation Act s. 3, 1.
54. Expropriation Act s. 4, 1.
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specifically requires its realisation on the land in question or if the fulfilment on
other land would infringe the right to property to a greater extent;

d. transportation infrastructure development: if the purpose is the construction, mainte-
nance, or extension of a public road, railroad, airport, bridge, tunnel, or a water
traffic facility, provided that
a. the high-speed public road is to be constructed along a track defined by appli-

cable legislation or is to be incorporated in the national network,
b. the construction of the surface or underground railroad heavily limits or ren-

ders impossible the actual or intended use of the land in question,
c. the public airport is included in the area’s zoning plan or the local land use per-

mission issued by the chief architect of state and it cannot be constructed on
another estate due to technical or other limitations, or the fulfilment of the pur-
pose would infringe the right to property to a greater extent,

d. the construction, maintenance, or extension of the bridge or tunnel is justified
by traffic safety or traffic planning considerations, or

e. the establishment of a public port, pier or ferry crossing, or other water traffic
facility, as well as the traffic signs and signaling pathways limit or render
impossible the actual or intended use of the land in question;

e. energy production, provided that
a. the estate is required to establish or expand a 50 MW or higher capacity power

plant,
b. the estate is required to establish a 50 MW or higher capacity district heating

power plant,
c. the estate is required to establish or expand a nuclear power plant or radioactive

waste container, or
d. the acquisition of an estate in the safety zone of a nuclear power plant or radio-

active waste container is required;
f. energy supply, provided that

a. the cable right licence for the establishment of a public network, as regulated by
the Act on Electricity, is not granted,

b. an agreement between the owner of the land and the licenced operator could
not be reached regarding the creation of a right of public use to construct facil-
ities of the public network, as regulated by the Act on Electricity and effective
statutes, or the public use of the land for such purposes has not been authorised,

c. an agreement between the owner of the estate and the licensed operator could
not be reached regarding the creation of a right of public use to install and oper-
ate gas transmission and distribution piping, components thereof or propane
gas, butane gas tanks and containers, or the public use of the land for such pur-
poses has not been authorised,

d. the estate is required to establish a district heating power plant but an agree-
ment between the owner of the estate and the licensed operator could not be
reached regarding the creation of aright of public use to use the land for such
purposes, or such use has not been authorised, or
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e. an agreement between the owner of the estate and the licensed operator could
not be reached regarding the creation of a right of public use to install and oper-
ate district heating pipelines or components thereof, or such public use has not
been authorised;

g. mining, provided that
a. an easement has not been authorised for the purpose of establishing mining

facilities,
b. themining operations render the actual or intended use of the estate impossible,
c. an agreement between the owner of the land, the licensed operator and the owner

of the pipeline network could not be reached regarding the creation of an ease-
ment for the purpose of installing and operating pipelines and components
thereof to transfer hydrocarbons, or an easement has not been authorised.

h. electronic communication services, if an agreement between the owner of the estate
and the licensed operator could not be reached regarding the creation of the right
of public use to install and operate electronic communication facilities, or such
public use has not been authorised;

i. heritage protection, if archaeological site, monument, or national heritage site cannot
be preserved otherwise, especially if
a. activities pursued on the land in question would potentially lead to the destruc-

tion of the archaeological site, monument or national heritage site under pres-
ervation order, if the land were not expropriated,

b. accessing and excavating the archaeological site or monument, as well as the
establishment of a protection zone would not be possible otherwise,

c. accessing the national heritage site would not be possible otherwise, or
d. the site is part of a historical complex, the reunification and use of which is jus-

tified by considerations relating to heritage protection;
j. protection of natural resources, provided that

a. activities pursued on the land in question would potentially lead to the destruc-
tion of the natural resources that are subject to a preservation order, if for the
land were not expropriated,

b. the expropriation is initiated by the authority that is responsible for the main-
tenance and protection of the natural resources in order to restore the required
level of preservation, or

c. habitat reconstruction projects planned for an area that is subject to a natural
resources preservation order could not be implemented otherwise;

k. water supply network and management, provided that
a. facilities listed in the Vásárhelyi Development Plan are to be constructed along

pathways defined by applicable legislation;
b. the purpose of the water facilities is to prevent water damage (including floo-

ding, inland excess water, and drought),
c. facilities that serve the public water and drainage system are to be constructed,
d. facilities that serve the transfer, distribution, storage, and public use of surface

and underground water reserves are to be constructed, or
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e. expropriation is required to secure the internal protection zone of public water
facilities and reservoirs;

l. sustainable forestry, nurse crops, and tree planting in the public interest, provided
that
a. activities pursued on the land in question would potentially lead to the destruc-

tion of the local forest, if the land were not expropriated, or
b. tree planting in the public interest cannot be effectively conducted in collabo-

ration with the owner of the land, or the costs of such an arrangement would
be disproportionately high;

m. environmental protection, provided that
a. the purpose of expropriation is the rehabilitation of the land from permanent

environmental damage recorded in the land register,
b. the purpose of expropriation is the installation of a solidwaste treatment facility

included in the area’s zoning plan, local housing regulations or the local land
use permission issued by the chief architect of state,

c. land on which a solid waste treatment facility is located is to be re-cultivated, or
d. the purpose of expropriation is the establishment of a green area to decrease air

and noise pollution in densely populated urban areas;
n. sports infrastructure development, including the establishment, expansion, and

improvement of sports and auxiliary facilities, if these are defined by law as Olym-
pic centres;

o. housing for an official body that assists in the work of the Parliament, in order to
move the Office of the Hungarian National Assembly to a non-residential
property.

As seen above, the Expropriation Act defines the purposes, requirements, and condi-
tions of expropriation in detail. However, s. 4, 2 of the Expropriation Act adds a num-
ber of exceptions.

The relationship of the public benefits of the envisaged project to the extent of the
infringement of the right to property need not be considered,55 if
• the purpose of the expropriation is the construction of a high-speed public road

along a pathway determined by applicable legislation, or as part of the national
network;56

• the purpose of the expropriation is the establishment of a surface or underground
railway;57

• the purpose of the expropriation is the construction of a facility listed in the Vásár-
helyi Development Plan along pathways defined by applicable legislation;58

55. Expropriation Act s. 3, 1(d).
56. Expropriation Act s. 4, 1(d)(da).
57. Expropriation Act s. 4, 1(d)(db).
58. Expropriation Act s. 4, 1(k)(ka).
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• the purpose of the expropriation is the housing of an official body that assists in the
work of the Parliament;59

• a law or governmental decree declares that the project is of special importance for
the national economy.

Additionally, it need not be considered whether the realization of the purpose is pos-
sible only on the land in question or whether it would infringe the right of property to
a greater extent if the purpose were realized on other land,60 in the following cases:
• the purpose of expropriation is heritage preservation and the activities pursued on

the land in question would potentially lead to the destruction of the archaeological
site, monument, or national heritage site that is subject to a preservation order, if
the land were not expropriated;61

• the purpose of expropriation is the preservation of natural resources;62

• the purpose of expropriation concerns forestry and the activities pursued on the
land in question would potentially lead to the destruction of the local forest, if
the land were not expropriated;63

• the purpose of expropriation is environmental protection and the rehabilitation
of the land from permanent environmental damage recorded in the real estate
register, or the re-cultivation of land where a solid waste treatment facility is
situated.64

Once a construction permit has been issued to realize the purpose of the expropriation
on the expropriated land, authorities may only consider the public benefits of the
activity and the infringement of the property right if it is confirmed that the purpose
may also be realized on other land and it would do less harm to property rights.

The Expropriation Act defines the purposes and requirements of expropriation in a
detailed and, therefore, obscure system. The aim of the exhaustive list is to provide
for legal certainty. Yet, not all exceptions listed in s. 4.2 of the Expropriation Act are
constitutionally sound. For instance, it is unclear why the relationship between the
public benefits of the project and the extent of the infringement of property rights
need not be considered if the project is of special importance for the national econ-
omy. Another issue is that housing of an official body that assists in the work of
Parliament may qualify as a purpose in the public interest. The importance of
the housing of the Office of the Hungarian National Assembly is not clearly evi-
dent, particularly because the housing of other state offices and institutions is

59. Expropriation Act s. 4, 1(o).
60. Expropriation Act s. 3, 1(c).
61. Expropriation Act s. 4, 1(i)(ia).
62. Expropriation Act s. 4, 1(j).
63. Expropriation Act s. 4, 1(l)(la).
64. Expropriation Act s. 4, 1(m)(ma) and s. 4, 1(m)(mc).
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not given a similar priority under the Expropriation Act. The practical implemen-
tation of the law is constantly hindered by the interpretation of Item (2) of the
Expropriation Act that refers to the purposes of country and city planning as being
in the public interest. Quite often, projects to construct pedestrian zones or
develop city centers are difficult to assess as to whether they are in the public inter-
est or further economic development.65 In cases of expropriation for mining pur-
poses, both the owner of the land in question and the authorities applying the law
often doubt about whether the project is in the public interest, as the mining com-
pany requests the expropriation.66

Moreover, it needs to be highlighted here that the registration of a use right, which is
similar in nature to expropriation, defines the construction of a residential road as
being in the public interest. While similar roads do serve the needs of the public in
most cases, the regulation lacks the complex system found in the Expropriation
Act to ensure that the requirements laid down in that Act are met.

3.6.3 The Fulfillment of the Requirement for ‘Full, Unconditional, and Immediate
Compensation’

According to the Constitution of 2011, compensation for expropriation must be
full, unconditional, and immediate.67 The Expropriation Code contains detailed reg-
ulations concerning compensation for expropriation in order to ensure that it is
indeed full.

The owner of the expropriated estate and the holders of other rights to the property –

but not the party entitled to foreclosure and execution – are eligible for full, uncon-
ditional, and immediate compensation for the expropriation of their property rights
and other rights, respectively. In calculating the compensation for the acquisition of
the property rights, the authorities must take into account any other rights affected by
the expropriation68 and deduct the compensation for the infringement of those rights
from the amount of compensation for the property rights.69 If the apartment or the
non-residential space in the expropriated real estate is utilized by a tenant or other
user, the market value is equal to the value of the inhabited property.70 The vacant
possession value must be taken into consideration if the apartment or the non-
residential space on the expropriated land is utilized by the owner and no substitute

65. P. Hegedűs, ‘Practical Issues in the Expropriation Process’ [A kisajátítási eljárás gyakorlati problémái],
Közjogi Szemle, No. 1, 2012, pp. 25-31, p. 26.

66. Hegedűs 2012, p. 26.
67. Article XIII Item (2) of the Constitution.
68. Expropriation Act, s 9(1)-(2).
69. Petrik 2008, p. 133.
70. Expropriation Act, s 12.
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apartment or space is required by the owner and they claim neither a substitute apart-
ment space nor financial compensation.71

By default, compensation is paid in cash.72 Compensation in the form of substitute
land is only allowed as long as the expropriated party and the applicant agree on
the conditions of the transfer of the land. In legal practice, it is the goal of the proce-
dure that former owners of the expropriated land are compensated proportionately.73

The compensation is due to be paid by the state, the local government or the applicant
party acquiring the land through expropriation. The compensation is to be paid in a
lump sum through the financial operator hosting the account of the expropriated
party. If the recipient does not hold a bank account and does not provide the details
of one for the transfer, the compensation is to be paid in cash through postal service.
Should this not be possible for any reason (for instance, the recipient cannot be iden-
tified properly), the compensation is to be deposited with the court.74 The payment is
due with the expropriation decision coming into effect, fromwhich point the recipient
is also entitled to the default interest determined by the Civil Code.75

General Principles of Compensation and Methods of Appraisement
According to the Expropriation Code, the locally determined market values of com-
parable estates need to be considered when determining the compensation sum.76 In
legal practice, temporary fluctuations of the market value are not taken into account.
No additional compensation may be claimed for value increments as a result of the
new function for which the expropriation takes place.77

In order to determine the value of the land to be expropriated, expert witnesses use the
data of comparable land transactions that occurred in the period in question, obtained
from the real estate register, the database of the duties office and other available sources.

If the actual market value of the land cannot be determined because of a lack of data,
statutory limits to the value or other factors need to be considered.78 These factors
include the location of the land within the settlement, the public utilities in the settle-
ment or the probability of their establishment, as well as the settlement’s geographical
and economic characteristics. If it is arable land, the type of agriculture, land appraisal
considerations, and the profitability of the land are taken into account. In court

71. Expropriation Act, s 12.
72. Expropriation Act, s 11.
73. Court Ruling [1978] 243.
74. Expropriation Act, s 21(6).
75. Expropriation Act, s 21.
76. Expropriation Act, s 9(3).
77. Administrative Council Ruling [2010] 16. (XI.8) on determining the amount of compensation in expro-

priation cases and other issues regarding the expropriation process.
78. Expropriation Act, s 9(3).
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practice, future factors that might increase the value of the land,79 including the reg-
ulations of the local development plan,80 need to be considered.

According to the Expropriation Act, appraisal is based on the method of market com-
parison. This method seems to be the most suitable way of determining an acceptable
value in the majority of cases. However, it cannot always be successfully used in cases
where there is no comparable estate available. However, the Expropriation Act pro-
vides little assistance in solving these cases. To eliminate these ambiguities, the actors
in the expropriation procedures (courts and expert witnesses, above all) have devel-
oped new methods and appraisal considerations81 in specific cases.

Experts have addressed the shortcomings of the comparative method through
methods not specified in the Expropriation Act, including the yield-focused and
cost-focused methods.82 The yield-focused method may be used if the value of the
property is primarily determined by the financial return that it produces,83 for
instance a production facility, a farm, or a hotel. The cost-focused method is normally
applied in accordance with professional guidelines if there is no comparable estate
available. Then, the expenses of the owner concerning the estate are regarding as
reflecting a fair compensation. This might be the case, for example, if a half completed
building is situated on the land. These methods, while not included in the Expropri-
ation Act, are recognized by two pieces of legislation unrelated to expropriation:
Decree of the Ministry of Finance, No. 25/1997, on the methodological principles
of establishing the credit guarantee value of non-arable land and Decree of the Min-
istry of Agriculture, No. 52/1997, on themethodological principles of establishing the
credit guarantee value of arable land. Expert witnesses apply themethods specified in
these statutes when appraising the land’s value in expropriation cases. The profes-
sional quality of the procedure has been increased through previously unknown
appraisal methods introduced by foreign-owned banks for their credit deals after
the change of system in 1989/1990, which certain experts have been able to master.

Factors Disregarded in the Expropriation Process
According to the Expropriation Act, no compensation is due for:
• the deletion of facts registered with the estate84 (for instance, that the owner has

been placed under guardianship) from the land register, or

79. Supreme Court Public Administrative Review Case [1994] II.25 676/1994.
80. F. Tamás, ‘TheNature of Responsibility in the Civil Law’ [A polgári jogi felelősség természete] in Tamás

(Ed.), The Interpretation of the Compensation Law, A kártérítési jog magyarázata, Budapest, Complex Kiadó,
2010, pp. 17-47, p. 37.

81. See, for example, Supreme Court Administrative Council Rulings 4 and 5.
82. Other recognized methods are of course also in use, yet these are the most important examples.
83. The term ‘profitability of the estate’ in the Expropriation Act may refer to this.
84. Petrik 2008, p. 126.
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• a building, for which compensation has been excluded by the decree authorising
its construction or maintenance, or which has been envisaged by the expropriation
authority to be demolished at the expense of the owner.85

If a building on the property that is to be expropriated is envisaged to be demolished
or is out of service for safety reasons, for which the owner, considering its lack of
value, is not entitled to compensation, the owner is free to demolish it and retain
the building materials. If the applicant for the expropriation does not need the build-
ing on the expropriated land or its auxiliary facilities, the owner is authorized to
demolish them and keep the materials. However, the value of the materials, reduced
by the demolition costs, need to be deducted from the compensation sum.86 If the
expropriation results in the need of removal of perennial flora, the owner is entitled
to arrange for this and benefit from the proceeds. Yet, the value of the proceeds must
be disregarded when appraising the estate.87

Special Regulations Concerning the Expropriation of Monuments
When determining financial compensation for the expropriation of a monument,
grants for maintenance and renovation from the state, the European Union or
other international sources that have been received within five years preceding
the expropriation, need to be considered as value-decreasing factors, without
the obligation to refund them, to the extent that they affected the market value
of the monument.88

Compensating the Loss of Value through the Expropriation
According to the Expropriation Code, loss of value through expropriation must be
compensated, especially89:
• the value of standing and hanging crops if the expropriated land is arable,
• the value of standing timber if there is woods on the land, and
• the loss of value of the remaining area in cases of partial expropriation.

From the value of standing and hanging crops, as well as from the value of the expec-
ted yield in the current economic year, the expenses for the cancelled agricultural
labor must be deducted.90

85. Expropriation Act, s 10(1).
86. Expropriation Act, s 10.
87. Expropriation Act, s 10(7).
88. Expropriation Act, s 15.
89. Expropriation Act, s 19.
90. Expropriation Act, s 19(2).
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Compensating Expropriation-related Costs
The following costs must be compensated:
• the expenses for agricultural and forestry labor already conducted in the current eco-

nomic year, as well as additional expenses, in cases of arable lands and woods, and
• the difference between the rent for the apartment or non-residential space in the

expropriated building and the rent for the substitute apartment or space, calcu-
lated for a five-year period.

Additional Costs to be Compensated
The party legally bound to pay the expropriation compensation needs to reimburse
the following costs in addition to those listed above:
• costs of moving,
• in case of a natural person or an organization engaged in production as a business:

– costs of the relocation and reorganization of the business,
– loss of revenue caused by the interruption of production during the implemen-

tation of the expropriation, and
• reasonable and justified costs and losses of the expropriated party caused by the

expropriation procedure incurred up to 90 days after the acquisition of the expro-
priated property.

Compensation for Eliminated Rights of Third Parties
While the Expropriation Act states that the expropriated land is not the object of pre-
emptive rights,91 rights of third parties not hindering the realisation of the expropri-
ation purpose of public interest remain untouched.92 For these remaining rights, no
compensation is due.

However, if the right is eliminated, its former holderwill qualify for compensation. The
Expropriation Act explicitly states that compensation is due with regard to three spe-
cific rights: that of the trustee, that of the use of land and that of the beneficiary.

Although the law does not explicitly specify the compensation due in cases of the
elimination of substantive rights93 other than the three listed in the Act, this does
not mean other rights need no attention.94 The Expropriation Act grants full, uncon-
ditional and immediate compensation to thosewhose rights to the expropriated estate
are eliminated.95 According to the ministerial preamble to the Expropriation Act, the
holder of any substantive right,96 trustee rights, and contractual rights (lease), subject

91. Expropriation Act, s 8(1).
92. Expropriation Act, s 8(3).
93. For instance, land easement, the right of public use, and the right of use.
94. Petrik 2008, p. 134.
95. Expropriation Act, s 9(1).
96. Property rights, right of the use of land, beneficiary rights, right of use, land easement, and the right of

public use.
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to the protection of property based on the decisions of the Constitutional Court and
human rights treaties, qualifies for compensation. It cannot be claimed, however, by
the holder of any pre-emptive, re-purchase, or purchase right, any right to encumber
or sell the property or any right to annuities.

Compensation for trustee rights
When determining compensation for trustee rights, the law differentiates between
trustee rights acquired in exchange for payment and those gained without consid-
eration. Compensation is only due to trustee rights acquired in exchange for pay-
ment. When the trustee rights acquired without consideration are eliminated,
maintenance and improvement works are to be compensated only if they have
not been funded from the state budget.97 When the trustee rights acquired in
exchange for payment are eliminated, the payment for the trustee rights, as well
as the value of maintenance and improvement of works are to be considered when
the compensation is determined.98

Compensation for the right of the use of land
No compensation is due if the holder acquired their eliminated right of the use of
land99 without consideration. The works increasing the value of the land or the prop-
erty must, however, be compensated and need to be considered when determining
the compensation for expropriation.100

Compensation for the rights of the beneficiary
When expropriating land encumbered with beneficiary rights, the value of the
eliminated rights need to be determined on the basis of all circumstances of the
specific case if the owner is to be compensated financially. These factors include
the nature of the land, the characteristics of the beneficiary rights, the personal
conditions of the beneficiary, the options of benefiting financially and otherwise
from the estate, as well as the effects of the beneficiary rights on the market value
of the estate.101 The compensation for the beneficiary rights may not be less than
the value on the basis of which the property acquisition duty is calculated in accor-
dance with the Duty Law, but may not exceed the amount of compensation to
which the owner would be entitled if the land was not encumbered with benefi-
ciary rights.102

97. Expropriation Act, s 16(1)-(2).
98. Expropriation Act, s 16(3).
99. Civil Code, s 5(145): If the property rights on the land and the building on it are not held by the same

person, the owner of the building is eligible for the right of the use of land to the extent that this is
required for the intended use of the building, as long as it is standing on the land.

100. Expropriation Act, s 17(1).
101. Expropriation Act, s 17(2).
102. Expropriation Act, s 17(3).
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Compensation by Means of a Substitute Estate
By default, compensation is paid in cash, unless the expropriated party and the appli-
cant agree on compensation in the form of a substitute real estate (in which case the
compensation for the difference between the value of the expropriated and the value
of the substitute land is addressed by the Expropriation Act103). However, as long as
there is no agreement between the parties on all aspects of the exchange, this method
may not be utilized for compensation.104

If the owner uses the apartment or non-residential space in the expropriated
building, they can request – no later than during the court proceedings – a suit-
able substitute apartment or space,105 unless the owner or the holder of the right
of use owns an apartment in suitable condition in the same city or settlement, or if
the user of the apartment holds no rights to claim another apartment.106 The
owner or the user of non-residential space in the expropriated building does
not qualify for substitute space if they cease to pursue the activity for which
the space has been used, or if they own (or are the trustee or user of) another
non-residential space in the same settlement that is suitable to house the same
activity.107 If the expropriated party rejects the offered substitute apartment or space,
which is otherwise deemed suitable by the expert witness, they are entitled to financial
compensation.

The Immediacy of Compensation
If the expropriation authority decides to expropriation land, it has to decide on the
compensation: the amount, the party entitled to it and the deadline for the payment.

The amount of compensation is deemed to be sufficient for the expropriated estate
and related costs. The compensation is to be paid with interest within 30 days after
the expropriation decision comes into effect and is to be confirmed for the expropri-
ation authority within eight days after its completion.108

The authority can determine a period of up to two months after the payment of the
compensation in which the transfer of the land has to take place.109 If the applicant
and the other parties involved have reached an agreement on the amount of compen-
sation, the authority adopts the agreement as its decision.

103. Expropriation Act, s 13.
104. Petrik 2008, p. 154.
105. Expropriation Act, s 14(1).
106. Expropriation Act, s 14.
107. Expropriation Act.
108. Expropriation Act, s 28-29.
109. Expropriation Act, s 29.
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. THE NEW TENDENCIES IN THE LEGISLAT ION

The biggest change in the practice of the Hungarian constitutional protection of
property after 1989/1990 took place in 2010 when the FIDESZ-KDNP parties
won 2/3 of all seats in Parliament. This put them into a position to change the Con-
stitution.110 Between 2010 and 2011, Parliament amended the Constitution of 1949
twelve times. Finally, it proceeded to pass the new Constitution (Fundamental
Law)111 on 18 April 2011.112 The National Assembly passed the new Constitution
of Hungary, effective from 1 January 2012 onwards. In the chapter ‘Freedom and
Responsibility’, Article XIII regulates the right to property and expropriation as
follows:
1. Everyone shall have the right to property and inheritance. Property shall entail

social responsibility.
2. Property may only be expropriated exceptionally, in the public interest and in the

cases and ways provided for by an Act, subject to full, unconditional and imme-
diate compensation.

Article XIII Item (2) of the current Fundamental Law bears a major resemblance113 to
the discussed provision on expropriation in the previous Constitution.

Since 2010, the Hungarian law and the legal system have changed dramatically,
including the legislation concerning the right to property and expropriation. The con-
stitutional protection of property has been weakened by several steps.114 The
National Assembly has gradually reduced the Constitutional Court’s areas of compe-
tence115 and has amended the Constitution,116 as well as the Fundamental Law,117 on
multiple occasions, specifically in order to exclude statutes from the areas of compe-
tence of the Constitutional Court.118

110. In Hungary, the pouvoir constituant and the legislative branch are not institutionally separated.
111. The official English translation is available at <www.kormany.hu/download/e/02/00000/The%

20New%20Fundamental%20Law%20of%20Hungary.pdf>.
112. T. Boros, ‘Constitutional Amendments in Hungary: The Government’s Struggle against the Constitu-

tional Court’, <www.fesbp.hu/common/pdf/Nachrichten_aus_Ungarn_februar_2013.pdf>.
113. The only difference is that in the original Hungarian text, the phrase “stipulated by”was replaced by

“provided for” in the new Fundamental Law.
114. G.A. Tóth, ‘Macht statt Recht. Deformation des Verfassungssystems in Ungarn’, <www.eurozine.

com/articles/2013-06-05-totha-de.html>.
115. See Act CXX of 2010 on the Modification of Act XXXII of 1989 on the Court of Constitution.
116. See Act CXIX of 2010 on the Amendment of Act XX of 1949 on The Constitution of the Republic of

Hungary.
117. See the fourth amendment of the Fundamental Law.
118. SeeAct CXXIV of 2010 on the Modification of Act XC of 2010 on the Creation andModification of Acts

on Economic and Monetary Matters.
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In 2010, the Parliament amended the Constitution and incorporated an interesting
provision that also appears in the Fundamental Law. Article 37 (4) of the Fundamen-
tal Law related to public finances states that:

(…) as long as the state debt exceeds half of the Gross Domestic Product, the Constitutional
Court may, within its powers set out in Article 24(2) b) to e), review the Acts on the central
budget, the implementation of the central budget, central taxes, duties and contributions,
customs duties and the central conditions for local taxes for conformity with the Fundamen-
tal Law exclusively in connection with the rights to life and human dignity, to the protection
of personal data, to freedom of thought, conscience and religion, or the rights related to
Hungarian citizenship, and it may annul these Acts only for the violation of these rights.
The Constitutional Court shall have the unrestricted right to annul also Acts having the
above subject matters, if the procedural requirements laid down in the Fundamental Law
for the making and promulgation of those Acts have not been met.

It follows from this provision that the Constitutional Court lost its competence to
annul the mentioned financial Acts if these Acts infringe the right of property.

Due to the enactment of the new Fundamental Law and the newConstitutional Court
Act,119 adopted in November 2011, actio popularis was abolished120 and the full con-
stitutional complaint was introduced instead. The previous, very generous, rules on
the access to the Constitutional Court were changed.121 The amendments made the
access more difficult. According to the new rules only the government, the ombuds-
person and one quarter of the members of parliament can turn to the Constitutional
Court, whichmeans “that according to the existing allocation of seats in parliament all
the opposition parties (from left to far right) would have to agree on a petition”.122

The selection procedure formembers of the Constitutional Court was changed by par-
liamentary majority. The members of the Constitutional Court used to be elected by a
two-thirds majority of the plenum. After 2010, the governing majority can nominate
candidates without the support of any of the opposition parties.123 Since 2010, the
composition of the Constitutional Court has often been criticized.

119. Act CLI of 2011 on the Constitutional Court.
120. SeeKelemen, ‘Access to Constitutional Justice in theNewHungarian Constitutional Framework: Life after

the Actio Popularis?’, <www.academia.edu/7787198/Access_to_Constitutional_Justice_in_the_New_
Hungarian_Constitutional_Framework_Life_after_the_Actio_Popularis>.

121. SeeKelemen, ‘Access to Constitutional Justice in theNewHungarian Constitutional Framework: Life after
the Actio Popularis?’, <www.academia.edu/7787198/Access_to_Constitutional_Justice_in_the_New_
Hungarian_Constitutional_Framework_Life_after_the_Actio_Popularis>.

122. K. Kovács & Tóth, ‘Hungary’s Constitutional Transformation’, <www.academia.edu/5656792/
Hungarys_Constitutional_Transformation_with_Kriszta_Kov%C3%A1cs_>.

123. Kovács & Tóth, ‘Hungary’s Constitutional Transformation’, <www.academia.edu/5656792/
Hungarys_Constitutional_Transformation_with_Kriszta_Kov%C3%A1cs_>.
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Item (5) of the Closing and Miscellaneous Provisions of the (new) Fundamental Law
stated that:

(…) the decisions of the Constitutional Court taken prior to the entry into force of the Fun-
damental Law [1 January 2012] are repealed. This provision shall be without prejudice to the
legal effects produced by those decisions.

However, Constitutional Court Ruling No. 36 of 2013 (XII. 5) interprets this ruling as
follows: “arguments utilised in rulings prior to the entry into force of the Fundamen-
tal Law need to be sufficiently supported when used”. One can observe clearly a con-
stant and tense race between the legislative branch and the Constitutional Court. At
the moment, it is impossible to determine beyond doubt whether the Constitutional
Court rulings concerning previous cases are still valid.

Between 1990 and 2010, the constitutional protection of property rights has con-
stantly been made stricter and more consistent. After 2010, this tendency seems
to have changed. While expropriation has not raised major constitutional concerns
since then, it remains to be seen whether the Constitutional Court is capable of
effectively protecting the right to property124 in the new legal environment. Cer-
tain cases related to the constitutional protection of the right to property that are
not directly linked to expropriation reveal major flaws in the implementation of
the system.125

The post-1990 development of the expropriation law had been driven by the Consti-
tutional Court until 2010, but its leading role seems to have been diminished and Par-
liament is not taking steps to enhance the protection of the right to property.
Therefore, the reform of the constitutional system after 2010 has produced serious
ambiguities concerning the constitutional protection of the right to property.126 As
far as the current regulation of expropriation in Hungary is concerned, among others
the following points of criticism should be made.

The Exclusion of Review
The expropriation procedure is essentially falling under the authority of the public
administration and, as such, is subject to the Act on the General Law of Public Admin-
istrative Procedures and Services (Act CXL of 2004 on The General Law of Public Admin-
istrative Procedures and Services) with the exceptions listed in the Expropriation Act.

124. Tóth, ‘Off to Strasbourg?’ [Irány Strasbourg?], in Tóth (Ed.), Sentenced to freedom… [Életfogytig szabad-
láb…], Élet és Irodalom kiadása, Budapest, 2011, pp. 271-273.

125. See, for instance, the constitutionality concerns regarding the introduction of the ‘98% special tax’ or the
pension funds reform of 2010.

126. N.K.M. v. Hungary, ECHR 145 (2013), 66529/11.
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The procedure is followed127 by the competent government office as the expropria-
tion authority.128 The administrative decision is not subject to administrative review.
The special legal remedy institution recognized by the Hungarian civil law, the
‘request for review’,129 is also excluded. The decision of the expropriation authority
cannot be reviewed or repealed by a supervisory authority.130 However, the decision
of the expropriation authority is subject to judicial control131: the decision can be
appealed in court.132

The decision of the court is not subject to ordinary appeal.133 An extraordinary rem-
edy is available, especially in the form of review or, in a limited range of cases, a new
judicial procedure. However, the practical importance of these options is limited, con-
sidering the extraordinary nature of the remedy. Additionally, a recent amendment of
the Act III of 1952 on the Civil Judicial Procedural Code excluded review from the list
of available extraordinary remedies in expropriation cases where the amount of com-
pensation does not exceed one million HUF.134

I consider this regulation to be problematic and unjustifiable. Land must be expropri-
ated individually, whichmeans that the property right of each piece of land registered
under a unique topographic number must be acquired through a standalone expro-
priation process. For a project, even the construction of a simple bicycle lane, the
required land may be registered under several topographic numbers. The amount
of compensation may not exceed HUF 1 million for each individual property, but
it can significantly exceed this amount when the amounts of compensation are com-
bined. Nevertheless, the law does not allow for review, even if the court ruling vio-
lates the law. Another problem is the high procedural fee (HUF 50,000 to HUF
100,000,135 depending on the value of the land) and other duties of hundreds of thou-
sands of forints that have to be borne by the losing party. This had been a risk not
worth taking, even prior to September 2012.

Issues Concerning the Purposes of Expropriation
The Expropriation Act defines the purposes and requirements of expropriation in a
complex, complicated, and elusive system. The exhaustive list is meant to serve legal

127. Expropriation Act, s 22(2).
128. Expropriation Act, s 22(2).
129. General Law of Public Administrative Procedures, s 31.
130. Expropriation Act, s 32/A.
131. According to Article XXVIII Item (7) of the Fundamental Law states that “everyone shall have the right

to seek legal remedy against any court, authority or other administrative decisionwhich violates his or
her rights or legitimate interests”.

132. General Law of Public Administrative Procedures, s 109.
133. Expropriation Act, s 32(1)(e).
134. Approx. EUR 3,200.
135. Duty Law, s 50; approx. EUR 160 to EUR 322.
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certainty, yet the exceptional rules136 introduced with the modification of the Expro-
priation Act on 1 January 2013137 seem to provide room for just criticism.

According to Expropriation Act, s 3(1), expropriation may only take place if all other
requirements are met and if
• the work in the public interest can only be carried out on the expropriated land, or

if other suitable estates are available, carrying it out on another piece of landwould
bring about a greater infringement of the right of property; and

• the public benefits of the work carried out on the expropriated estate significantly
outweigh the damage caused.

According to the amendment of the Expropriation Act, effective from 1 January 2013
onwards,138 in certain cases it is not necessary to meet these criteria. For instance, in
the case of a number of projects to develop the transportation infrastructure or water
resources management, as well as projects labeled as top priority for the national
economy, it is not necessary to consider whether the work of public interest can only
be carried out on the expropriated estate, or whether carrying it out on another suit-
able estate would bring about a greater infringement of the right to property. It is
especially questionable why the public benefits of the work carried out on the expro-
priated estate and the damage caused by the acquisition of the land need not be com-
pared if the project is labeled as top priority for the national economy. This is even
more worrisome as legislation lesser than an Act of Parliament, a government
decree, for instance, may also stipulate a project to be a top priority for the national
economy.

The modification of the Expropriation Act, effective from 30 July 2013 onwards, intro-
duced another controversial regulation that declares the housing of the Office of the
Hungarian National Assembly to be in the public interest.139 This decision is clearly
not justified, especially since the housing of other state offices and institutions is not
considered a similar priority by the Expropriation Act. As a result of this decision, the
ratio of the public benefits and the damage caused by the acquisition of the right to
property needs not be determined.140 These and the other exceptions may be contrary
to the exceptionality requirement and the public interest requirement under the Fun-
damental Law.

136. Expropriation Act, S 4(2).
137. Act CLXXXIV of 2012 on the Modification of Act CXXIII of 2007 on Expropriation and Other Related

Acts, s 3(6).
138. Act CLXXXIV of 2012 on the Modification of Act CXXIII of 2007 on Expropriation and Other Related

Acts.
139. Expropriation Act, s 2(r).
140. Expropriation Act, s 4(2).
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Limitations on the Dispositional Authority of the Expropriated Owner
According to the modification of the Expropriation Act of 1 July 2013,141 the owner of
the expropriated estate may only exercise their power to dispose of the property dur-
ing the expropriation procedure for the benefit of the applicant or for a third party if
the applicant approves the transfer. The expropriation authority accordingly enters a
restriction to the alienability of the property into the land register for the duration of
the procedure.142

The aim of this provision is to allow for the conclusion of the expropriation procedure
while the legal status quo of the estate is maintained. However, it may also be abused,
as even in the case of an unjustified and rejected expropriation application, the restric-
tion to the alienability of the property must be registered and observed during the
procedure.

The 2012 Amendment of Act XCIII of 1995
Effective from 1 January 2012 onwards,143 Parliament amended Act XCIII of 1995 on
the Restoration of the Level of Protection of Nature Reserves. This Act regulates land
under protection, priority land under protection and land that is designated for pro-
tection and that was used by the usually forced agricultural cooperatives in the social-
ist era and separated for land reserves to be distributed or privatized after the change
of the system in 1989/1990 or left out of those land reserves on the grounds of their
level of protection.

According to the 2012 amendment, privately owned land falling under the aforemen-
tioned categories needs to be expropriated for the benefit of the state before 31 Decem-
ber 2015, with a few exceptions and according to the relevant regulations, to be
transferred to the trusteeship of the authorities responsible for managing the nature
reserves. This amendment may not comply with the requirement of exceptionality
defined by the Fundamental Law, as it offers the drastic tool of expropriation solely
to meet the goal of protecting nature. Additionally, the jurisdiction of the expropria-
tion authority is severely limited, as it is not clear whether the authority is allowed to
determine whether the purpose of protecting nature, which is likely to be considered
in the public interest, can be fulfilled through means other than the acquisition of the
right to property. It is also problematic that a major legal provision on expropriation
has not been incorporated in the Expropriation Act but in a separate Act, not to men-
tion that the new rules do not fit with the logic of the pre-existing provisions on expro-
priation. The Constitutional Court has yet to examine these problems. It seems,
however, that the Court does not consider them very urgent.

141. Act CLXXXIV of 2012 on the Modification of Act CXXIII of 2007 on Expropriation and Other Related
Acts.

142. Expropriation Act, s 6(6).
143. Act CLXVI of 2011 on the Amendment of Certain Laws Regulating the 2012 State Budget of Hungary.
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. CONCLUS ION

Expropriation law is indicative of the soundness of the rule of law in a jurisdiction. It
shows how the state treats vulnerable groups and people adversely affected by
expropriation.

According to Ralph Dahrendorf, the structure of a country’s political power can be
changed in six months and that of an economic system in six years. However, the
change of the structure of a society needs 60 years. The socialist era in Hungary only
lasted 40 years, but it was enough to damage society. The wounds are still fresh.
Expropriation law reflected the absurd nature of socialism.

I have shown that the consolidation of legislation on expropriation after the end of
socialism lasted almost two decades. The legislative activity was primarily, if not
exclusively, triggered by the Constitutional Court in Hungary between 1990 and
2010. It is, therefore, the fruits of the work of the Constitutional Court, which consists
of responsible and dedicated judges. Without the brave confrontational involvement
of the Constitutional Court, the reform of the legislation on expropriation would have
taken place more slowly.

Among other factors, the poor performance of the government between 2002 and
2010, most notably between 2006 and 2010, a domestic loss of confidence due to a
scandal about a leaked private speech made by Prime Minister Ferenc Gyurcsány,144

the economic crisis starting in 2008, and the other economic and social problems of
Hungary all led145 to the landslide victory of the FIDESZ-KDNP coalition in 2010.
They are currently in power, and the attitude of the political mainstream has changed
significantly by the election of 2010. Since 2010, the approach to the fundamental
rights of theHungarian people by politicians in power has changed dramatically, par-
ticularly in respect of the legislation on the right to property and expropriation. The
constitutional protection of property and any fundamental rights have been signifi-
cantly weakened. In the area of expropriation law, we cannot find fundamental prob-
lems yet, but because of the significantly reduced areas of competence of the
Constitutional Court,146 the Hungarian expropriation law may move into another
direction.

144. The so-called ‘Őszöd speech’ of 2006.
145. See also L. Trócsányi, ‘Fundamental Doctrines’ [Alaptanok], in L. Trócsányi & B. Schanda (Eds.), An

Introduction to Constitutional Law [Bevezetés az alkotmányjogba], Budapest, HVG-ORAC Kiadó, 2012,
pp. 51-56.

146. G.A. Tóth, ‘Historicism or Art Nouveau in Constitutional Interpretation? A comment on Zoltán Szen-
te’s The Interpretive Practice of the Hungarian Constitutional Court –ACritical View’, 14German Law
Journal 2013, <www.germanlawjournal.com/index.php?pageID=11&artID=1569>.
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 TOWARDS A PARADIGM SHIFT IN THE APPLICATION

OF EXPROPRIATION LAW IN FLANDERS

Stijn Verbist*

. INTRODUCTION: PROBLEMATIC LEGISLATIVE CONTEXT

1. Belgian expropriation law is outdated, unsuitable, unnecessarily complex, and dis-
integrated. Belgian expropriation law is highly fragmented from two perspectives:
there are many procedural laws and also many provisions governing the legal
grounds or so-called ‘habilitations’.1 The rules are sometimes very hard to find2

and their mutual relationship is unclear.3

2. On the one hand, there is the Administrative ExpropriationAct of 1870,4 which only
applies if there are no specific rules for the administrative expropriation phase.5 Case

* Post-doctoral Assistant, University of Hasselt, Attorney at law, Verbist Advocatuur, Antwerp. E-mail:
stijn.verbist@uhasselt.be.
1. Although a new expropriation decree is pending, new regulations provide separate legal grounds or

‘habilitations’ for expropriation, e.g. art. 31 of the Decree of April 25, 2014 regarding complex projects,
art. 3.3.2 of the Decree of March 28, 2014 regarding land reforms and art. 6.4.10 of the Decree of July 12,
2013 regarding the immovable heritage.

2. Neither a decision, nor a website provides an exhaustive and continuously updated summary of all the
provisions governing the ‘habilitations’ for expropriation.

3. For example, the relationship between the Expropriation Act in Very Urgent Circumstances and the
Administrative Expropriation Act. According to the Cassation Court, the Administrative Expropriation
Act is not applicable if the Expropriation Act in Very Urgent Circumstances is applied (Cass. March 12,
1991, AR 6597; Arr. Cass. 1990-91, 777; Bull. 1991, 689; Pas. 1991, I, 689; T. Gem. 1992, 369; Cass. September
21, 1992, AR 7677);Arr. Cass. 1991-92, 1125; Bull.1992, 1046; Pas. 1992, I, 1046;RW 1992-93, 581). However,
art. 3 of theDecision ofOctober 14, 2011 of the FlemishGovernment regarding expropriations in the public
interest in the benefit of municipalities, counties, autonomous municipal or provincial companies, Public
Centers for Social Welfare, inter-municipal cooperation projects, and provincial development agencies,
states that an authorization of expropriation may only be granted after the expropriation plan has been
examined in a manner and within the period arts. 3-6 of the Administrative Expropriation Act requires.
This obligation to examine also applies if there is a situation of expropriation known under the Expropri-
ation Act in Very Urgent Circumstances. What if the authorization of expropriation was delivered by
another minister (not to a local but a functional decentralized administration)? Then the requirement
would not apply? I fail to see how this can be reconciled with the principle of equality.

4. Act ofMay 27, 1870 on the simplification of the administrative formalities regarding expropriation in the
public interest, Belgisch Staatsblad (BS) May 29, 1870.

5. As it can be read for example in art. 2.4.4 of the Flemish Codex Spatial Planning or in the arts. 17 and 18
of the Decree of July 13, 2012 on spatial economy.



law shows that most expropriations are carried out for the execution of a spatial plan
or in the context of economic expansion. Each of these purposes has separate rules for
the administrative expropriation phase. On the other hand, there are three judicial
expropriation acts: the Ordinary Expropriation Act of 1835,6 the Expropriation Act
in Urgent Circumstances of 1926,7 and the Expropriation Act in Very Urgent Circum-
stances of 1962.8 Neither the relationship between the Administrative Expropriation
Act and the judicial expropriation acts, nor the one between the different judicial
expropriation acts is very clear.9

3. In addition, there are many provisions governing the legal grounds or ‘habilita-
tions’ for expropriation, which are spread across Belgian federal and Flemish and
Walloon regional legislation. It now seems that expropriation is possible for any pur-
pose.10 The choice of a specific legal ground also has important consequences for the
owner.

. HOPEFUL TREND

4. The age of absolute supremacy of expropriating administrations,11 which started
around 1960 and continued until 2008-2010, seems to be over today.12 In this period,
administrations could carry out expropriations almost unhindered. Expropriation
claims were rarely rejected based on the illegality of the expropriation order. Court
judgments about compensation principles were also often favorable to the adminis-
trations, albeit to a lesser extent. But there is more. Essential legal provisions were

6. Act of April 17, 1835 on the expropriation in the public interest, Bulletin Officiel, nr. XXV, 204.
7. Act of May 10, 1926, establishing a legal procedure in urgent circumstances regarding expropriation in

the public interest, BS July 4, 1926.
8. Act of July 26, 1962, establishing a legal procedure in very urgent circumstances regarding expropriation

in the public interest, BS July 31, 1962.
9. The Expropriation Act in Urgent Circumstances is an amendment to the Ordinary Expropriation Act,

but is never actually applied. However, since the application of the Expropriation Act in Very Urgent
Circumstances has become more questionable, it is not clear why it should not be possible to revert to
the Expropriation Act in Urgent Circumstances.

10. Moreover, according to Renders, Ben Massaoud and Ganty both the legal doctrine and the case law
distinguish the general and the specific rules of habilitation. The Ordinary Expropriation Act and
the Expropriation Act in Very Urgent Circumstances would be the general ones, see D. Renders,
S. Ben Messaoud & S. Ganty, ‘Les acteurs de l’expropriation’, in D. Renders (Ed.), L’expropriation pour
cause d’utilité publique, Bruylant, Brussels, 2013, pp. 65-208, pp. 149-150. In my opinion, this view is not
correct. The aforementioned acts are procedural laws. If they are seen as habilitation rules, the consti-
tutional condition of expropriation of habilitation would be purposeless.

11. The judges systematically refused to examine the intern and extern legality of the authorization of
expropriation and an expropriation claim was almost always granted.

12. The paradigm shift is certainly related to the practice of expropriation. It appears, prior to the new Flem-
ish decree on expropriation coming into force.
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interpreted in a manifestly incorrect manner.13 This happened with the implicit
permission of the highest administrative court authority, i.e. the Council of State
as it neglected to sanction the misuse of these essential provisions which further
compromised the legal protection of owners.14 For over 50 years, expropriation
courts seem to have assumed that the expropriating administration was right,
just because it was the administration. As a result, the separation between the
judiciary and the executive used to be rather unclear in expropriation practice.

5. In the second decade of the 21st century, this paradigm seems to have changed.
Now there seems to be actual judicial control of administrative expropriation initia-
tives. I will try to illustrate this paradigm shift by describing four developments in
case law of expropriation courts and higher courts in Belgium.
a. Firstly, expropriation courts now seem to have accepted their authority (or even

duty) to verify the internal and external legality of the administrative expropria-
tion order.

b. Secondly, it has finally been accepted that the exceptional act of 26 July 1962, which
includes very little legal protection for the owner, can only be applied in excep-
tional circumstances.

c. Thirdly, the principle of self-realization has only been accepted very recently, and
expropriation orders can now be rejectedwhen the plea of self-realization is raised.

d. It is more common for administrations to be held liable when they use the Expro-
priation Act in Very Urgent Circumstances without justification. This may some-
times lead to compensation for damages amounting to twice the amount initially
paid in compensation for expropriation.

13. CoS (Council of State) November 25, 2005, nr. 151.747; The Council determined: “If article 1 of the
Expropriation Act in Very Urgent Circumstances stipulates: ‘When the King establishes that the immediate
appropriation of one or more immovable property objects is indispensable in the public interest, the expropriation
of those immovable property objects occurs in accordance with the subsequent rules,’ it is not clear how this Act
can be applied not meeting the application requirements” [emphasis added]. However, the Council of
Statewas of another opinion, until the case law completely changed. CoS June 14, 2007, nr. 172.294was a
turning point. The Council then considered: “Even if the legal procedure in very urgent circumstances
has become the common judicial expropriation procedure – since the other legal procedures prescribed
by earlier laws no longer apply – the Act of April 17, 1835 on the expropriation in the public interest still
remains applicablewhen the immediate appropriation of the property is not considered necessary in the
public interest. As a result, it is up to the expropriating authority to decide if the immediate appropri-
ation of the property is indispensable in the public interestwhen theywant to expropriate an immovable
property, applying the expropriation act. They should ground their decision on the justifications as
reflected in the statement of the expropriation decision, which must be in accordance with the rules
on justification of administrative acts”.

14. It is generally accepted that the legal protection by the Expropriation Act in Very Urgent Circumstances
is much more limited than those provided in the Ordinary Expropriation Act.
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. TWO CONTRADICTIONS

6. Before elaborating on these four developments, I would like to mention two impor-
tant contradictions in Belgian expropriation practice.

7. The first contradiction is the contrast between theory and practice. I will not be
discussing a revolution in the legislation for expropriation in Belgium and Flanders
today. As mentioned before, legislation has not changed substantially since 1962. In
1962, when the Expropriation Act in Very Urgent Circumstances was enacted, it was
only intended for use in exceptional circumstances. The Urban Planning Act of 1962
already included specific self-realization options. However, history has shown a
stark contrast between theory and practice: from the start, the Expropriation Act
in Very Urgent Circumstances was applied as the main procedure in ordinary
law and there was no debate about self-realization in Belgian expropriation practice
until 2008.

8. The second contradiction is the contrast between the regional and the federal level,
and the resulting contrast between the Flemish and the Walloon region. Federal
expropriation rules were, and are still, applied both in Flanders and in Wallonia.
In 2013, a reference work on expropriation was published in the Walloon region.15

It shows that there is no paradigm shift in Wallonia. The plea of self-realization is
not discussed, the wide scope of planological neutrality is not questioned and there
are no signs of a restriction of the scope of the Expropriation Act in Very Urgent Cir-
cumstances. As a result, the application of expropriation law is currently static in the
Walloon Region and dynamic in the Flemish region.

. FOUR INDICATIONS OF A PARADIGM SHIFT

4.4.1 First Indication: Full Separation of Powers in Expropriation Practice

9. Separation of powers means that the court can examine the lawfulness of admin-
istrative legal acts. In 1831, the constitution already stated that courts should only
apply the general, provincial, and local decisions and decrees insofar as they are
in accordance with the law.16 This constitutional provision means that the courts
should refrain from enforcing illegal administrative acts. There is no doubt that a
decision authorizing expropriation is an administrative act. Since 1831, every expro-
priation court has therefore had the duty to examine the legality of the expropriation
order. The legality test should be a full verification: both internal and external legal-
ity can, and should, be examined. The court’s authority to judge the advisability of

15. D. Renders (Ed.), L’expropriation pour cause d’utilité publique, Bruylant, Brussels, 2013, p. 647.
16. Art. 107 of the Constitution 1831, art. 159 of the Coordinated Constitution 1994.
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expropriation, however, should be marginal: courts must not take the place of
administrations. Only clearly unreasonable decisions should be invalidated. Never-
theless, many expropriation courts believed that the legality test was only marginal
as well. Owners were often told that they had no defense against expropriation and
that they should just accept it. This is no longer the case in 2014.17 Judges are appoin-
ted in a somewhat more independent manner than before since the creation of the
Supreme Judicial Council in Belgium,18 and they no longer question their verifica-
tion authority. Owners also know now that they can defend themselves again expro-
priation claims. Expropriation law used to be an arcane area of knowledge, which
was only fully understood by a few specialists. Today, every lawyer claims to be an
expropriation expert. This has led to a real democratization of expropriation law and
to the emancipation of owners threatened by expropriation.

4.4.2 Second Indication: Exceptional Legislation Has Again Become the Exception

10. As stated before, Belgium has four19 different acts governing the procedures for
expropriation. The Ordinary Expropriation Act of 1835 aims to strike a fair balance
between the positions of all parties: each unsuccessful party can lodge an appeal
against the court’s judgment and actual appropriation is only possible after all
debates about the legality of the expropriation have been concluded. This is not
the case when the Expropriation Act in Very Urgent Circumstances of 26 July 1962
is applied. In principle, this act can only be applied if immediate appropriation of
the property is essential to the public interest. The text of this provision leaves no
doubt. The act was intended to enable very fast expropriation and appropriation
and to limit the preventive legal protection of the owner to the minimum. I will give
you a few examples:
a. The owner has to raise any pleas of illegality at the introductory session. This

means he has no more than 8 days to consult an attorney and the attorney has
to examine the case and formulate his position in writing within these 8 days,
so it can be submitted in time for the introductory session.20

b. The expropriation court has to rule on the legality of the claim within 48 hours fol-
lowing the introductory session for the expropriation claim.21

17. The existence of a doctoral research devoted to the meaning, scope and application of art. 159 of the
Constitution has obviously contributed to this evolution: J. Theunis, De exceptie van onwettigheid, die
Keure, Bruges, 2011, p. 777.

18. And therefore, they may be less affected by the same political authorities as the ones they owed their
power to, unlike their predecessors.

19. The Expropriation Act in Urgent Circumstances falls beyond the scope of this contribution and will not
be discussed, as it almost never used.

20. Art. 7 of the Expropriation Act in Very Urgent Circumstances. In practice, they deviate from this
provision.

21. Art. 7 of the ExpropriationAct in VeryUrgent Circumstances. This provision is no longer applied. In one
case, the question on the legality of the expropriationwas brought before the court exactly one year after
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c. The expropriation court issues a declaratory judgment: the judgment irreversibly
transfers the property right. There is no legal remedy against a declaratory
judgment.22

d. If the owner is unsuccessful, he has no right of appeal against the decision. If
the administration is unsuccessful, it does have the right to appeal against
the decision.23 The Constitutional Court never considered this to be an
inequality.

e. The owner can only initiate review proceedings after the property transfer has
become final. In such review proceedings, he can again challenge the legality of
expropriation. The review courts’ competence is, however, unclear.

11. It is clear that the owner enjoys very limited legal protection under this act. How-
ever, since the scope of the act was, in theory, limited to exceptionally urgent cases,
this seemed justifiable. However, until 2007,24 the Council of State assumed that the
Expropriation Act in Very Urgent Circumstances had become the main procedure in
ordinary law, because the Ordinary Expropriation Act had fallen into disuse. The
Council thereby confirmed the fact that administrations were exclusively using the
exceptional act, even when no exceptional circumstances were present. For instance,
it was ruled that a period of over 6 years between the acquisition of the decision autho-
rizing expropriation and the initiation of the judicial procedure was not contrary to
the alleged ‘urgency’,25 and that long delays could be justified by budgetary and rela-
tional difficulties.26

12. The Ordinary Expropriation Act was used again for the first time in 2006. In
2007, the Council of State changed its position fundamentally. The Council stated
that the act of 1962 was an exceptional act and that the urgent circumstances
should be substantiated in an adequate and specific manner.27 Following this
ruling, expropriation courts have rejected many expropriation claims based on
the act of 26 July 1962 as unfounded, because the urgency argument was not
substantiated.28

the preliminary hearing. One wonders whether this practice contra legem, is still compatible with the
urgency the government has stated earlier.

22. Art. 8, second clause, Expropriation Act in Very Urgent Circumstances. The review procedure does not
include a possibility to go into appeal against the declaratory judgment.

23. Art. 7, third clause, Expropriation Act in Very Urgent Circumstances.
24. CoS nr. 172.294, June 14, 2007 was a turning point.
25. Peace Court St.-Joost-ten-Node April 2, 1996, Amén., 1996 (report SAMBON, J.), 182.
26. Peace Court Charleroi (2) July 7, 2003, JLMB, 2004 ep. 35, 155.
27. CoSDecember 8, 2008, nr. 188.623; CoS February 10, 2009, nr. 190.338; CoSOctober 12, 2009, nr. 196.803;

CoS March 18, 2010, nr. 202.029.
28. Peace Court Aarschot, July 13, 2011, not published; Peace Court Neerpelt – Lommel, May 7, 2012, not

published, confirmed by Hasselt, May 6, 2013, not published; Peace Court Westerlo June 4, 2012, not
published.
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13. Due to this evolution, more administrations have started using the Ordinary
Expropriation Act, which does not wrongfully limit the owner’s legal protection to
the minimum.

4.4.3 Third Indication: the Plea of Self-Realization Is Accepted

14. Expropriation is an exceptional situation. It should be used as a last resort. Expro-
priation is only allowed if it is necessary. Expropriation is not necessary if the owner can
andwill realize the expropriation purpose himself. The principle of self-realization thus
entails that an owner will be able to fend off an expropriation as he will realize the
works himself for which the expropriation is to take place. This logic is the basis for
the plea of self-realization. The principle of self-realization was inscribed in Belgian
expropriation law at a very early stage. Expropriation acts dating back as far as 15
November 186729 already granted the owner the preferential right to realize works
for the improvement of run-down areas, insofar as they undertook to complete the
works within the fixed term and in accordance with the plan approved by the govern-
ment, and if they could demonstrate they had the required resources. The Urban Plan-
ning Act of 1962, which is very important to expropriation law, already included
specific self-realization options30 for the execution of spatial plans, inspired by the
Expropriation Act of 1867. However, these instruments were never used in practice.

15. In 1933, a Peace Court ruled that no expropriation for a purpose of public interest is
possible if such purpose could also be realized by the owner. In this specific case, the
owner was an industrialist who had bought the land to transfer his company to that
location or to expand his business on the land. Therefore, he would use the land in
accordance with the purpose of the expropriation, as ordered by a ministerial decree
for expropriation in the public interest, and in accordancewith the designation of zones
as defined in the land use plan.31 However, this ruling went virtually unnoticed.

16. The right to self-realization only regained favor in Flemish expropriation practice
after the publication of two scholarly articles inspired by Dutch law in 2008 and
2009.32 Currently, self-realization is used in almost every expropriation procedure
that is initiated in view of area development. And the principle is also accepted in case
law. The Peace Court ofMolenbeek, for instance, accurately expressed the principle of
self-realization as follows in its judgment of 30 April 2013:

29. Coordinated acts of November 15, 1867 regarding the expropriation in strips for the purpose of public
works of municipal interest, BS November 17, 1867.

30. Art. 25 of the Act of March 29, 1962 to organize the spatial and the urban planning, BS April 12, 1962.
31. Peace Court Willebroek October 18, 1993, T. Vred., 1996, 246.
32. S. Verbist, ‘Zelfrealisatie en onteigeningsnoodzaak bij de verwezenlijking van ruimtelijke uitvoerings-

plannen’, T.R.O.S., 2009, pp. 5-17, S. Verbist, ‘Zelfrealisatie en onteigening ten algemenen nutte in Vlaan-
deren en in Nederland. Wettelijk kader, principes en recente beslissingen’, T.B.O., 2010, pp. 282-293.
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When it is not impossible, or even easier and less burdensome, to achieve the intended pur-
pose of constructing houses and removing vacant land which affects the area without expro-
priation, for instance by having the expropriated party realize a residential construction
project similar to the one intended by the municipality, the expropriation is not necessary
and the claim filed by the expropriating administration should be dismissed as unfounded.33

4.4.4 Fourth Indication: Expropriation as a Risk

17. The trends discussed above pose important risks for administrations that com-
pleted expropriation projects in the past based on the Expropriation Act in Very
Urgent Circumstances. As discussed, the act allows very fast judgments about expro-
priation claims and ensures the expropriation court can pronounce a declaratory
judgment to transfer the property right within 48 hours, and no further appeal is pos-
sible. In 1962, the legislator created an alternative instrument to restore the balance
between the owner and the administration to a certain extent. This instrument is cal-
led the review procedure.34

18. The review procedure is an independent procedure and is not conducted with
urgency. It is conducted in accordance with the provisions of ordinary law of the Bel-
gian Judicial Code. This means that a review procedure can take many years. In many
cases, the expropriation court initially permitted the expropriation, but the review
court – partly under the influence of the described paradigm shift – has a very differ-
ent perspective on the situation many years later. The court then rules post factum
that the expropriation is illegal and that the administration carried out the expropri-
ation illegally. In that case, the administration has to pay damages to the owner. Nor-
mally, the compensation for expropriation is calculated according to the principles of
liability law,whichmeans that the compensation has to compensate the owner as if he
had never been expropriated, so there should not be any difference between compen-
sation for expropriation and compensation for damages. Nevertheless, administra-
tions may be ordered to pay damages amounting to twice the amount initially
paid in compensation for expropriation.35

33. Peace CourtMolenbeek-WersbeekApril 30, 2013,Amén., 2014 (report PAQUES, B.), ep. 2, 118; CoSOcto-
ber 8, 2013, nr. 225.021.

34. Art. 16 of the Expropriation Act in Very Urgent Circumstances states: “The provisional compensation
the judge has granted are irrevocable, if within two months after the sending of the documents men-
tioned in art. 15, second clause, none of the parties has applied for its revision before the court of first
instance. The review request can also be justified on the irregularity of the expropriation. The court will
pass judgment in accordance with the Legal Code Civil Procedure”.

35. The reason for this difference is that the expropriation judgewill determine the compensation for expro-
priation at 90% of the prior proposal made by the expropriating authority to acquire the property. Only
after this compensation sum is paid, an independent expert will determine the full amount of compen-
sation. This is a result of the use of the Act of Expropriation in VeryUrgent Circumstances of 1962 as this
act was intended to rapidly transfer ownership. An example of this can be found in the case of Ghent,
October 10, 2013.
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19. Of course, this development poses important risks for the administrations. In the-
ory, such risks were also present in the past, but only in a limited number of cases.
Today, review courts take a much more critical and independent stance with respect
to expropriation cases from the past. As a result, local administrations, which are try-
ing to recover from the financial losses suffered during the banking crisis in Belgium,
will be more careful and cautious when applying the Expropriation Act of 1962 and, a
fortiori, before initiating expropriation proceedings.

. AN IMPORTANT COUNTER-INDICATION

20. One important trend does not seem to fit the paradigm shift that is restoring the
balance between the administration and the owner. This trend can also be found in
recent case law of the Cassation Court on the planological neutrality rule. In the
context of the valuation of expropriated land, the planological neutrality rule sta-
tes that any appreciation or depreciation of the expropriated property resulting
from the specifications of a land use plan must not be taken into account if the
expropriation claim intends to execute this land use plan.36 The Cassation Court
ruled that the planological neutrality rule in the context of compensation for
expropriation is a general principle of law and that it can therefore be applied irre-
spective of the legal ground for expropriation.37 The case law of the Cassation
Court is contrary to case law of the Belgian Constitutional Court. The latter jus-
tifies application of the planological neutrality rule only in the context of a specific
legal ground: the execution of a land use plan.38

21. These rulings of the Cassation Court may be based on the principle of consistency:
they want to adhere so strictly to the previous paradigm that they undermine the par-
adigm by doing so, as it is exactly this planological neutrality rule that fuels the debate
about self-realization. This is because the difference between expropriation under the
planological neutrality rule and non-expropriation with self-realization is substantial.
In the first case, the owner receives 3 euros/m2 for the land. In the second case, the
price for developed building land is between 180 and 450 euros per m2. Affected
owners have filed a complaint with the European Court of Human Rights against
the rulings of the Cassation Court. A judgment by the European Court of Human
Rights is expected by the end of 2015.

36. Art. 2.4.6., §1 of the Flemish Codex Spatial Planning.
37. Cass. May 31, 2013, C.11.0749.N, <www.juridat.be>; Cass. November 7, 2013, C.12.0053.N, <www.

juridat.be>; S. Verbist, ‘De planologische neutraliteit van de onteigeningsvergoeding: het Grondwette-
lijk Hof legitimeert, het Hof van Cassatie veralgemeent’, T.R.O.S., 2014, pp. 49-55.

38. Constitutional Court December 8, 2011 nr. 186/2011; S. Verbist, ‘De planologische neutraliteit van de
onteigeningsvergoeding wordt verantwoord door de invloed van het plan op de waarde van de grond.
Het Grondwettelijk Hof bevestigt zijn zienswijze’, T.B.O., 2011, pp. 279-280.
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. CONCLUS ION

22. The existing expropriation rules in Belgium, which also apply in Flanders,
show a clear lack of evolution: the rules are outdated, inadequate, unnecessarily
complex, and disintegrated. I believe minor changes or ad-hoc interventions by
the legislator would not be sufficient to ensure that administrations can continue
to use the instrument of expropriation with decisiveness but also with care. Legal
security and legal protection, both for the owner and for the administration, are
not supported by the continuing debates about expropriation conditions, or about
administrative and judicial procedures. For many years, the legislator has neglec-
ted his responsibility and the Flemish administrations are paying a high price for
that today.

23. I would dare to use the word ‘revolutionary’ to describe the new situation of
expropriation practice in Flanders. Revolutions are caused by persistent problems
that are not addressed in an adequate and timely manner. The emancipation process
of owners has been a very rapid development, supported by the widespread avail-
ability of information on the Internet. I believe that the tide has turned now, as a pow-
erful response to the unfair expropriation practices of the past decades. In the
language of Hegel, I would describe the current period as antithetic. Although revo-
lutions are sometimes necessary, they often also bring a lot of injustice. Today, some
well-meaning administrations that want to expropriate for the public benefit and
complete the process correctly are the victims of this situation. Some courts are
now rejecting fully legitimate expropriation claims as unlawful. Of course, this cannot
be the intention.

24. Hopefully, this period of antithesis will not last for half a century, and the Flemish
legislator will enact a well-considered, integrated, and balanced decree to establish a
synthesis. The paradigm shift was required in practice and came at the right time. The
Flemish legislator cannot continue to turn a blind eye to the owner’s needs, but will
have to give administrations sufficient possibilities to ensure quick expropriation if
required.
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 HIDDEN EXPROPRIATION IN GLOBALIZATION AND

SOFT LAW PROTECTION OF COMMUNAL PROPERTY

RIGHTS

Ting Xu*

An estimated 500 million acres, an area eight times the size of Britain, was reported bought
or leased across the developing world between 2000 and 2011, often at the expense of local
food security and land rights […] But the thing most consistently missed about this global
land rush is that it is precisely that – global.1

. INTRODUCTION

In the context of globalization, expropriation takes some new forms, such as long lea-
ses granted to transnational corporations, which depart from our traditional under-
standing of expropriation in a domestic context. Such ‘hidden expropriation’ is
characterized by the exercise of power by non-state actors that directly or indirectly
contributes both to the deprivation of access to land and other natural resources, and
to the weakening of control over land and other natural resources by people whomay
just hold nothing but user rights to land and natural resources. Communal property
rights are particularly vulnerable to, and have been adversely affected by, such ‘hid-
den expropriation’, and global standards and norms are required in order to protect
these rights, which, however, are often ‘soft’ in form.

Expropriation usually refers to the taking of property from its owner by the state or an
authority for public use or interest.2 For example, in the UK, expropriation often takes

* Senior Lecturer, School of Law, University of Sheffield. E-mail: ting.xu@sheffield.ac.uk. The authorwishes
to express thanks to all of the participants at the Colloquium on ‘The Context, Criteria and Consequences of
Expropriation Law’, the Royal Netherlands Institute, Rome, 25-27 September 2014, and all of the partici-
pants of the staff seminar at the School of Law, Queen’s University, Belfast on 19 November 2014, for their
comments on earlier drafts of this chapter. The author also wishes to thank two anonymous reviewers, var-
ious colleagues, and friends who have read earlier drafts of the text, Jean Allain, Gordon Anthony, Norma
Dawson, Brice Dickson, Wei Gong, John Morison, and Thomas Muinzer, for their insightful comments. All
errors remain the author’s responsibility. Part of the research is funded by the British Academy Interna-
tional Partnership and Mobility Scheme on ‘Diversifying Ownership of Land?’ 2014-2017.
1. A. Mittal, ‘The “global” Land Rush’, 4 August 2014,<http://farmlandgrab.org/post/view/23792-the-

global-land-rush> (last accessed on 12 April 2015).
2. Oxford Online Dictionary, <www.oxforddictionaries.com/definition/english/expropriate?q=/

Expropriation#expropriate__15> (last accessed 12 April 2015).



the form of ‘compulsory purchase’,3 that is, “the compulsory purchase of any land
under powers conferred by or under any statute”.4 In the US, expropriation takes
the form of ‘eminent domain’,5 which is the process through which a government
acquires a resource for a public use and pays compensation to private parties.6

Expropriation, or simply, ‘taking’, is an exercise of state power of taking private
owners’ property, either by force, by consent, or by a mix of the two. However, this
traditional conception of expropriation is not broad enough to capture new forms of
interference with property rights, in particular large-scale land acquisitions that
have been negotiated through deals and contracts on behalf of foreign governments
or transnational corporations worldwide. Such expropriation takes place across
national boundaries, and in such instances non-state actors are either exercising
the power of expropriating property, as is the case with some transnational compa-
nies, or being adversely affected by expropriation, as is the case with indigenous
peoples and local communities. For example, according to an estimate by the Food
and Agriculture Organisation (FAO) in 2009, foreign investors acquired at least 20
million hectares in Africa during the period between 2007 and 2009.7 There is often a
lack of recognition of traditional tenure systems that are predominantly communal,
and the lands occupied by indigenous peoples and local communities are often
regarded as ‘underused’ or ‘underdeveloped’, and are therefore vulnerable to
expropriation. Local communities can be: deprived of access to, or control over, land
and natural resources; excluded from the process of consultation (if any) in land
deals; denied fair compensation.8 Some terms have been coined in order to charac-
terize large-scale land acquisitions, such as ‘land grabs’, and are employed mostly
by the media in order to describe “large-scale purchase or leases of agricultural or
forest land on terms that do not serve those already living on the land” that lead to

3. See, e.g., T. Allen, ‘Controls over the Use and Abuse of Eminent Domain in England: A Comparative
View’, in R.P. Malloy (Ed.), Private Property, Community Development, and Eminent Domain, Aldershot,
Ashgate, 2008, pp. 75-100. The origin of compulsory purchase lies in the Town and Country Planning
Act (1947). Other pieces of major legislation include the Land Compensation Act (1961), The Compul-
sory Purchase Act (1965), Town and Country Planning Act (1990), Planning and Compulsory Purchase
Act (2004).

4. The LawCommission, ‘Towards a Compulsory Purchase Code: (1) Compensation, AnOverview’, Con-
sultation Paper (2004), No. 165 (Overview), p. 4.

5. Eminent domain refers to “the power of any government body to compel a private owner to sell at a
price fixed by a court.When government pays for property it is free of the constraint of the taking issue”.
See R.H. Platt, Land Use and Society: Geography, Law, and Public Policy, Island Press, Washington, DC,
2004, p. 278.

6. Indeed the idea that eminent domain should be coupled with compensation at ‘fair market value’ has
been entrenched in the US constitution: “Nor shall private property be taken for public use, without just
compensation” (the last clause of the Fifth Amendment).

7. International Work Group for Indigenous Affairs, ‘Fact Sheet: Indigenous peoples’ Right to Land – The
Threat of Land Grabbing’, <www.iwgia.org/publications/search-pubs?publication_id=693> (last
accessed 12 April 2015).

8. Id.
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displacement and dispossession.9 However, such terms are not legal concepts and
therefore they are not very useful where indigenous peoples and local communities
seek to assert their legal rights.

The rise of ‘hidden expropriation’ involves different interests, tensions and conflicts at
local, regional, and global levels. The lack of a level playing field between communal
property right holders and powerful non-state actors calls for the strengthening of the
international community’s role in setting out global standards and rules in order to rec-
oncile these conflicts and redress these imbalances, taking into account marginalized
groups such as minorities and indigenous peoples and their property rights. Yet
how can the legal framework affording protection for property rights in expropriation,
which is mainly the result of national laws, be transformed into global standards that
transcend national and regional differences? ‘Soft law’ protection of communal prop-
erty rights may provide appropriate mechanisms. Soft law, as opposed to ‘hard law’, is
“a body of standards, commitments, joint statements, or declarations of policy or inten-
tion […], resolutions adopted by the UN GA or other multilateral bodies, etc.”10 Soft
law is better seen as a metaphor, denoting non-binding governance standards, which
are commonly at a higher level than hard law. It is aspirational and by its wide accep-
tance, it can have moral authority. Further, it can influence behavior of states, corpora-
tions and others through its moral force, and therefore can be a basis for arguing for
reform of hard law.11 Soft law mainly applies in the context of human rights, interna-
tional economic relations and environmental protection.12 Soft law protection of com-
munal property rights depends heavily on the development of international human
rights instruments, as Richard Falk argues:

to advocate human rights is to inform people about their violation, to fortify the morale of
certain resistance efforts, to create ‘space’ for human rights concerns within and without the
governmental apparatus, and to set in motion a positive transnational momentum on behalf
of peace and justice in the world.13

9. S. Murphy, ‘Land Grabs and Fragile Food Systems: The Role of Globalisation’, Institute for Agriculture
and Trade Policy, 20 February 2013, <www.iatp.org/documents/land-grabs-and-fragile-food-
systems> (last accessed 12 April 2015), pp. 3-4.

10. A. Cassese, International Law, Oxford University Press, Oxford, 2001, p. 160. For studies of soft law, see
also C.M. Chinkin, ‘The Challenge of Soft Law: Development and Change in International Law’, ICLQ,
Vol. 38, No. 4, 1989, pp. 850-866; Chinkin, ‘Normative Development in the International Legal System’,
in D. Shelton (Ed.), Commitment and Compliance: The Role of Non-Binding Norms in the International Legal
System, Oxford, Oxford University Press, 2003, pp. 21-42; U. Mörth (Ed.), Soft Law in Governance and
Regulation: An Interdisciplinary Analysis, Edward Elgar, Cheltenham, 2004; Shelton (Ed.), Commitment
and Compliance: The Role of Non-bindingNorms in the International Legal System, Oxford,OxfordUniversity
Press, 2003. D. Cubie, ‘An Analysis of Soft Law Applicable to Humanitarian Assistance: Relative Nor-
mativity in Action?’ International Humanitarian Legal Studies, Vol. 2, 2011, pp. 177-215.

11. Thanks to one of the anonymous reviewers for raising this point.
12. Cassese, supra note 10, p. 160.
13. R.A. Falk, Human Rights and State Sovereignty, Holmes & Meier Publishers Inc., New York, 1981, p. 3.
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As it is difficult for states to reach consensus on global norms and standards, interna-
tional organizations,14 other groups, and even individuals, step in so as to fulfill the
task of formulating agreed guidelines and statements.15

Soft law protection of communal property rights embodies a laudable attempt to pro-
vide a level playing field for competing claimants in disputes arising from expropri-
ation in globalization, lending a voice to marginalized social groups such as
minorities and indigenous peoples. However, it also faces many challenges. Firstly,
it requires a re-evaluation of the conception of expropriation. Secondly, a human
rights approach apparently has many merits, as Richard Falk points out: “[it takes]
into account cultural pluralism, group rights, duties to the community, the unheard
voices of indigenous peoples, and giving due weight to the hitherto insufficiently
influential non-Western civilisations”16; however, it also has limits. The dominant
human rights approach is essentially individualistic, affording only limited scope
for the protection of communal or collective rights, which are often understood to con-
trast with individual rights. Indeed treating communal property rights as a funda-
mental human right is highly contentious. Thirdly, there are challenges to
‘softness’ in the global normative system. It is often argued that the crucial difference
between ‘hard law’ and ‘soft law’ is that the latter lacks enforceability and legal sanc-
tion mechanisms.17 However, a binary approach such as ‘law’ vs. ‘non-law’ or ‘bind-
ing’ vs. ‘non-binding’ overlooks the complex and intricate power structures that arise
in the context of globalization.

This chapter analyzes these threemajor challenges to soft law protection of communal
property rights, and looks at the roles played by various actors exercising the power
to expropriate and their interactions in rule-making and governance.18 The analysis
focuses on soft law instruments relating to the right to communal property, which

14. This is not to argue that international organizations represent global values and interests, as the repre-
sentativeness of international organizations and their propensity tend to be Western centric. Interna-
tional organizations are also strongly influenced by strong states such as the US, see, e.g., C. Harlow,
‘Accountability as a Value in Global Governance and for Global Administrative Law’, in G. Anthony
et al (Eds.) Values in Global Administrative Law, Hart Publishing, Oxford, 2011, pp. 173-192, p. 187.

15. Cassese, supra note 10, p. 161.
16. Falk, Human Rights Horizons: The Pursuit of Justice in a Globalizing World, Routledge, London, 2000, p. 2.
17. See, e.g., Mörth, ‘Introduction’, inMörth (Ed.), Soft Law in Governance and Regulation: An Interdisciplinary

Analysis, E. Elgar, Cheltenham, UK, 2004, pp. 1-9. But we should note that some hard laws, including
UN human rights treaties, also lack effective enforcement provisions.

18. Earlier works include Falk, supra note 13, in particular Chapter III ‘Theoretical Foundations of Human
Rights’, pp. 33-62. This multi-level framework has been applied to recent studies of global constitution-
alism, global administrative law and global governance. See, e.g., N. Krisch, Beyond Constitutionalism:
The Pluralist Structure of Postnational Law, Oxford University Press, Oxford, 2010; Cassese ‘Administra-
tive Law without the State? The Challenge of Global Regulation?’ International Law and Politics, Vol. 37,
2005, pp. 663-694; C. Joerges, I.J. Sand & G. Teubner (Eds.), Transnational Governance and Constitution-
alism, Hart, Oxford, 2004.
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have been developed within a United Nations framework and by transnational
organizations and other groups, and which aim to secure and safeguard communal
property rights and related human rights.19 It also addresses some key soft law instru-
ments pertaining to international economic relations, which are relevant to the pro-
tection of the right to communal property.

. HIDDEN EXPROPRIATION IN GLOBALIZAT ION

In many parts of the developing world, in particular Sub-Saharan Africa, much of the
land is state-owned; land users have no titles to the land they cultivate.20 Under such
circumstances, the state has unfettered power to deal with the land, leaving the rights
of land users, in particular those of indigenous peoples and local communities, largely
unprotected. Furthermore, the process of globalization has galvanized the increasing
deregulation of trade and foreign investment laws, which has eased transnational
capital flows and enabled possession of land by foreign investors.21 Inmany instances
this has led to displacement and dispossession of indigenous peoples and local com-
munities, but such cases are not considered to constitute expropriation in the tradi-
tional sense. Instead, they are characterized as ‘land grabs’, which is not a legal
term. This phenomenon encompasses examples that include long-leases, investment
in agriculture in the name of food production, manipulation of agricultural value
chains, and the financing of land grab. The use of long leases and concessions is wide-
spread. For instance, in Mozambique, where more than 70% of the population’s live-
lihood depends on small-scale farming, fishing, and pastoralism, the state offers
leases to foreign governments and corporations for agribusiness or extractive indus-
trial projects that are renewable for up to 99 years.22 In Cambodia, more than 70% of
arable land has been leased out.23 Although the contract in question may prohibit the
lessee from transferring the lease, where a company holds the lease and an investor

19. For soft law and the protection of property rights, see, e.g., C. Golay & I. Cismas, ‘Legal Opinion: The
Right to Property from a Human Rights Perspective’, SSRN Scholarly Paper, Rochester, NY, Social Sci-
ence Research Network, 2010, <http://papers.ssrn.com/abstract=1635359>; M. Barelli, ‘The Role of
Soft Law in the International Legal System: The Case of the UNDeclaration on the Rights of Indigenous
Peoples’, ICLQ, Vol. 58, 2009, pp. 957-983.

20. O. De Schutter, ‘Large-scale Land Acquisitions and Leases: A Set of Minimum Principles andMeasures
to Address the Human Rights Challenges’, 28 December 2009, <www.oecd.org/site/swacmali2010/
44031283.pdf> (last accessed 12 April 2015).

21. Murphy, supra note 9, p. 3.
22. See, e.g., S. Tramel, ‘Mozambican Peasants vs. the Great African Land Grab’, Huffington Post, 7 October

2014, <www.huffingtonpost.com/salena-tramel/mozambican-peasants-vs-th_b_5943776.html> (last
accessed 12 April 2015).

23. A. Simms, ‘Unprecedented Case Filed at International Criminal Court Proposes LandGrabbing in Cam-
bodia as a Crime against Humanity’, Huffington Post, 7 October 2014, <www.huffingtonpost.co.uk/
andrew-simms/land-grabbing_b_5938500.html> (last accessed 12 April 2015).
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sells its shares in that company, use rights of the land are in fact transferable and the
distinction between purchases and leases is blurred.24 “It therefore makes sense to
consider a lease as a land acquisition – even though, strictly speaking, landownership
does not change”.25 In comparison to long leases, other cases that lead to disposses-
sion in indirect ways are less visible. Individual investors, hedge funds,26 and sover-
eign funds27 invest in agriculture in the name of food production. Foreign investment
begins to transfer community-controlled and biodiversity-based food systems into
company-controlled, monoculture food systems.28 This leads to the commodification
of land and transforms the nature of land into a vehicle of production that generates
global commodities such as grains, coffee, and palm oil. Traders and processors have
gained a strong power to extract value through the manipulation of agricultural com-
modity prices; farmers’ control over farming decisions has been severely weakened.29

Furthermore, banks’ financing of land grabsmay also lead to dispossession, for exam-
ple, small farmers have been evicted from their land by sugar plantations.30 In these
various forms of hidden expropriation, land has become ‘an investible asset’.31

Globalization challenges the state-centered analysis of expropriation. Firstly, new
forms of expropriation of property are now carried out by private bodies with the
blessing of the state. Secondly, studies within the emerging fields of ‘global adminis-
trative law’ and ‘transnational private regulation’ have shown that,32 in response to

24. L. Cotula, The Great African Land Grab? Agricultural Investments and the Global Food System, Zed Books,
London, 2013, p. 37.

25. Id.
26. C. Badgley, ‘When Wall Street went to Africa’, Foreign Policy, 11 July 2014, <www.foreignpolicy.com/

articles/2014/07/11/bruce_wrobel_cameroon_palm_oil_herakles_greenpeace_logging> (last acces-
sed 12 April 2015).

27. Murphy, supra note 9, p. 5.
28. Down to Earth, ‘Report Accuses India-born Businessman of Unchecked Land Grabbing across Conti-

nents’, 8 October 2014, <www.downtoearth.org.in/content/report-accuses-india-born-businessman-
unchecked-land-grabbing-across-continents> (last accessed 12 April 2015). Small-scale farmers still
produce more than 80% of the food consumed in Asia and Sub-Saharan Africa. See Simms, supra note
23. See also,K.Manalo, ‘Investors,HedgeFundsFlockaroundOpportunities inAgriculture’,Opalesque, 7October
2014, <www.opalesque.com/652824/Investors_hedge_funds_flock_around_opportunities_in_/
agriculture282.html> (last accessed 12 April 2015).

29. Cotula, supra note 24, p. 26.
30. ‘Farmers Protest at ANZ Bank against Land Grabs’, Yahoo News, 1 October 2014, <https://uk.news.

yahoo.com/video/farmers-protest-anz-bank-against-061750076.html> (last accessed 12 April 2015).
31. Cotula, supra note 24, p. 176.
32. See, e.g., Anthony et al (Eds.), supra note 14, pp. 1-16; B. Kingsbury, Krisch & R.B. Stewart, ‘The Emer-

gence of Global Administrative Law’, Law and Contemporary Problems, Vol. 68, 2005, pp. 15-62. For trans-
national private regulation, see, e.g., C. Scott, F. Cafaggi& L. Senden ‘TheConceptual andConstitutional
Challenge of Transnational Private Regulation’, Journal of Law and Society, Vol. 38, 2011, pp. 1-19; L.
Casini, ‘“Down the Rabbit-Hole”: The Projection of the Public/private Distinction beyond the State’,
International Journal of Constitutional Law, Vol. 12, No. 2, 2014, pp. 402-428. For using private–public link-
ages in regulation, see, e.g., O. Perez, ‘Using Private-Public Linkages to Regulate Environmental
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emerging global issues such as environmental protection and financial crisis, regu-
latory power has been devolved and hybrid public-private and even purely private
bodies have been delegated with regulatory powers.33 These new regulatory
powers may act as a counter-power to restrict expropriation.34 Thirdly, the rise of
corporate power – especially that of transnational corporations – and its expropri-
ation of local resources (in particular communal resources) in underdeveloped
countries has resulted in an exponential growth in large-scale land acquisitions dis-
cussed above and has raised many controversies.35 The legal basis upon which the
companies engage in such expropriation is that their activities are licensed through
large land deals and contracts within the framework of the relevant (sovereign) laws
of states where the resources are located. Finally, development-based expropriation
occurs in both rural and urban areas. Leading examples include acquiring land for
building infrastructure projects such as large dams, railway networks, or venues for
major international business and sporting events; constructing large-scale industrial
or energy projects; upgrading slums and renovating urban housing etc. Armed con-
flicts or environmental degradation also lead to various forms of forced eviction and
displacement.

Globalization has transformed the scope of the right to property: a subject “once dee-
med private [has now] passed into the public sector and from there into issues of trans-
national concern”.36 In response, there is a need to recognize access to, use, and
management of land resources by indigenous peoples and local communities as forms
of property rights, because the power balance needs to be corrected so that the people
and their livelihoods can be protected. Further, there is a need to redefine the concept of
expropriation as the exercise of power that directly or indirectly contributes both to the
deprivation of access to land and other natural resources, and to the weakening of con-
trol over land and other natural resources. This definition gives various forms of ‘land
grabs’, in particular interference with communal property rights (use rights), a legal
meaning. It recognizes access to and control over land as forms of property rights,
and it also recognizes the power exercised by both states and non-state actors to take
these rights away as expropriation. This necessitates seeking alternativemechanisms, in
particular soft law instruments, to protect communal property rights, taking into
account the rise of new participants in the global legal order and their role in formulat-
ing those instruments and their willingness to be bound by them.

Conflicts: The Case of International Construction Contracts’, Journal of Law and Society, Vol. 29, 2011,
pp. 77-110.

33. Kingsbury et al, supra note 32, pp. 16-17.
34. See, e.g., E. Meidinger, ‘“Private” Environmental Regulation, Human Rights, and Community’, Buffalo

Environmental Law Journal, Vol. 7, 1999, pp. 123-237.
35. These have also raised many human rights issues. See, e.g., D. Kinley, Civilising Globalisation: Human

Rights and the Global Economy, Cambridge University Press, Cambridge, 2009, in particular Chapter 4
‘Commerce and Human Rights’.

36. Shelton, ‘Introduction’, in Shelton (Ed.), supra note 10, pp. 1-20, p. 6.
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. THE EVOLUTION OF PEOPLES ’ RIGHTS

Certain soft law instruments indicate that new concerns and trends are emerging in the
global community.37 They have been formulated in response to the need to protect
group/communal rights, in particular peoples’ rights, which have been adversely
affected in expropriation in globalization. The evolution of peoples’ rights is associated
with the ‘third generation of rights’proposed byKarel Vasak, the first Secretary-General
of the International Institute of Human Rights in Strasburg and former UNESCO legal
adviser. These rights have emerged as “a response to the phenomenon of global inter-
dependence”, which calls for international cooperation to fulfill states’ human rights
obligations in order to benefit both individuals and peoples.38 Communal or group
rights are an important category of third-generation rights. The provisions in both
the International Covenant onCivil and Political Rights (ICCPR)39 and the International
Covenant on Economic, Social and Cultural Rights (ICESCR)40 that assert peoples’
rights – most notably, self-determination – were the precursor of shifts in the meaning
of rights in the 1970s and 1980s, and, indeed, the mark of ‘a new generation of rights’.41

The Universal Declaration of the Rights of Peoples (also known as the Algiers Decla-
ration)42 marks an important step to further elaborate and legitimize the concept of
peoples’ rights. It was drafted on 4 July 1976, not by states but by a group of distin-
guished international lawyers from diverse legal cultures, following the initiative of
the Italian lawyer and politician, Lelio Basso (1903-1978).43 Based on the principles
established in the Algiers Declaration, the Permanent People’s Tribunal (PPT) was
set up in June 1979, described as:

an opinion tribunal whose activities include identifying and publicizing cases of systematic
violation of fundamental rights, especially cases in which national and international legis-
lation fails to defend the right of the people.44

Richard Falk argues that the adoption of the Algiers Declaration made “a symbolic
demonstration that ‘law’ belongs not only to modern state bureaucracies, but also

37. Cassese, supra note 10, p. 161.
38. K. Vasak ‘A Thirty Year Struggle – the Sustained Efforts to Give Force of Law to the Universal Decla-

ration of Human Rights’, UNESCO Courier, November 1977, summarized by R. Rich, ‘The Right to
Development: A Right of Peoples’, in J. Crawford (Ed.), The Rights of Peoples, Oxford, University of
Oxford Press, 1988, pp. 39-54 + pp. 39-54, p. 41.

39. Adopted on 16 December 1966; entry into force on 23 March 1976.
40. Adopted on 16 December 1966; entry into force on 3 January 1976. The US has not ratified the ICESR.
41. B. Felice, ‘Rights in Theory and Practice: AnHistorical Perspective’, Social Justice, Vol. 16, No. 1, 1989, p. 51.
42. Adopted in Algiers, 4 July 1976.
43. Falk, ‘United States Foreign Policy as an Obstacle to Realising the Rights of Peoples’, Social Justice,

Vol. 16, No. 1, 1989, pp. 57-70, p. 60.
44. Lelio and Lisli Basso Foundation, <www.internazionaleleliobasso.it/?page_id=207&lang=en> (last

accessed 12 April 2015).
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to citizens and transnational democratic forces”.45 The text of the document articu-
lates the rights of a people to existence and political self-determination, and to control
over their resources, economic system, culture, and environment. Property rights are
included in the category of economic rights (Section III), and individuals are entitled
to just compensation when their property is expropriated.46 A “Right to Environment
and Common Resources” is also acknowledged in Section V.47 Since the drafting of
this declaration, the adoption of other important international documents has formed
a legal basis for peoples’ rights, including the 1981 African Charter on Human and
Peoples’ Rights and the 1986 United Nations Declaration on the Right to Develop-
ment.48 UNESCO has also explicitly recognized ‘the right to be different’.49 Recogniz-
ing peoples’ rights provides significant grounds for establishing a new legal basis for
expropriation law. It also serves “to affirm [that] the rights of peoples is an expression
of legal, moral, and political support on a transnational basis for popular struggles
against various contemporary forms of oppression”.50

Soft law instruments engaging international economic relations also afford protection
of communal property rights. For example, the right to property lies in close proxim-
ity to economic rights in both the 1974 Declaration for the Establishment of a New
International Economic Order (NIEO)51 and the Charter of Economic Rights and
Duties of States adopted along with the Declaration.52 The Declaration and the Char-
ter– in particular four of the Charter’s basics principles ((g), (i), (k), and (m))53 – relate
to fundamental human rights and have important implications for the protection of
communal property rights. The Declaration provides every state “full permanent

45. See footnote 44.
46. Art. 8: “Every people has an exclusive right over its natural wealth and resources. It has the right to

recover them if they have been despoiled, as well as any unjustly paid indemnities”.
47. Art. 17: “Every people has the right to make use of the common heritage of mankind, such as the high

seas, the sea-bed, and outer space”.
48. A/RES/41/128, 4 December 1986.
49. Art. 1, para. 2, the Declaration on Race and Racial Prejudice, UNESCO, 27 November 1987.
50. Falk, supra note 43, p. 58. Emphasis added.
51. Adopted by the UnitedNations General Assembly on 1May 1974. It consists of a set of proposals devel-

oped by some developing countries through the United Nations Conference on Trade and
Development.

52. 12 December 1974, A/RES/29/3281.Chap. II, Art. 2 (c): “To nationalize, expropriate or transfer own-
ership of foreign property, in which case appropriate compensation should be paid by the State adop-
ting such measures, taking into account its relevant laws and regulations and all circumstances that the
State considers pertinent. In any case where the question of compensation gives rise to a controversy, it
shall be settled under the domestic law of the nationalizing State and by its tribunals, unless it is freely
and mutually agreed by all States concerned that other peaceful means be sought on the basis of the
sovereign equality of States and in accordance with the principle of free choice of means”.

53. Chap. 1 ‘Fundamentals of International Economic Relations’: “g. Equal rights and self-determination of
peoples; i. Remedying of injustices which have been brought about by force andwhich deprive a nation
of the natural means necessary for its normal development; k. Respect for human rights and interna-
tional obligations; m. Promotion of international social justice”.
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sovereignty over its natural resources” (Article e) and the power to regulate and
supervise the activities of transnational corporations (Article g), although no refer-
ences to specific mechanisms are made. Co-operation among states in the exploitation
of shared natural resources is emphasized.54 Article 16 of the Charter reads:

It is the right and duty of all States, individually and collectively, to eliminate colonialism,
apartheid, racial discrimination, neo-colonialism and all forms of foreign aggression, occupa-
tion and domination, and the economic and social consequences thereof, as a prerequisite
for development. States which practise such coercive policies are economically responsible
to the countries, territories and peoples affected for the restitution and full compensation for
the exploitation and depletion of, and damages to, the natural and all other resources of
those countries, territories and peoples.55

Had this Charter been fully adopted and implemented, it would have provided good
guidance for dealing with restitution and compensation issues arising from hidden
expropriation in globalization, in particular exploitation of local resources by trans-
national companies. However, many major economic powers, in particular the
United States of America, voted against it.56 The Charter is now dead.57

Statist logic is a barrier to the recognition of peoples’ rights, in particular self-deter-
mination in international human rights instruments. Richard Falk argues that the
right to self-determination has two dimensions. The first dimension, embodied in
Article 1 of both the ICCPR and the ICESCR, regards self-determination as “the
underpinning for all individual claims for the legal protection of human rights”.58

Article 1, Paragraph 2 of both the Covenants articulates the rights of all peoples
“to freely dispose of their natural wealth and resources”. The African Commission
on Human and Peoples’ Rights recognizes that the right to self-determination
imposes on governments an obligation to protect persons under their jurisdiction
“against interferences in the enjoyment of their rights”59 and “from being deprived
of their access to productive resources, for instance as a result of the arrival of domes-
tic and foreign investors”.60 Compared to the first generally accepted conception of
self-determination, the second dimension is controversial, as it involves claims of sov-
ereignty or “at least the right to exert effective control over one’s collective destiny”.61

54. Chap. II, Art. 3.
55. Italics original.
56. S.A. Tiewul, ‘United Nations Charter of Economic Rights and Duties of States’, Journal of International

Law and Economics, Vol. 10, 1975, p. 684 & p. 686.
57. T. Evans, Human Rights Fifty Years on: A Reappraisal, Manchester University Press, Manchester, 1998,

p. 211.
58. Falk, supra note 16, p. 98.
59. The Social and Economic Rights Action Centre and the Centre for Economic and Social Rights v. Nigeria, African

Commission on Human and Peoples’ Rights, Communication No. 155/96 (2001), para. 58.
60. De Schutter, supra note 20, 2009.
61. Falk, supra note 16, p. 98. Emphasis added.
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The fear is that recognizing the second dimension of self-determination will lead to
fragmentation, jeopardizing the unity of sovereign states.62 As a result, there has been
a persistent struggle for self-determination below the level of the state, that is, self-
determination by indigenous peoples, ethnic or religious minorities, etc. Those
instances of the second dimension of self-determination are “either [to be] accommo-
dated within existing state structures or [to] be handled extralegally as political
facts”.63 The international consensus on the scope of self-determination has been nar-
rowed down to “its human rights role of ensuring equitable treatment within existing
state structures of authority”, encompassing those rights including the right to
national resources, the right to economic, social and cultural development, self-gov-
ernment, etc.64 This position has now been reaffirmed in Articles 3 and 4 of the UN
General Assembly of the UnitedNations Declaration on the Rights of Indigenous Peo-
ples 2007 (hereinafter the UN Declaration 2007). The fact that the right to self-deter-
mination has been endorsed in the UN framework in a non-binding form corroborates
the predominance of statist logic.

. THE CURRENT SOFT LAW PROTECTION OF COMMUNAL PROPERTY

RIGHTS

The past few years have witnessed the proliferation of international principles,
guidelines, and standards that endeavor to provide safeguards for communal prop-
erty rights as demonstrated most emphatically by the work of the UN, which has
culminated in the adoption of the UN Declaration 2007.65 This soft law framework
is particularly relevant to the protection of indigenous peoples’ communal property
rights, as they are often the victim of the arbitrary or unlawful deprivation of land
and property through forced eviction and displacement as a consequence of conflict
or the construction of large-scale development projects. These soft-law instruments
recognize communal property rights and emphasize the responsibility of the inter-
national community. Due to the present Chapter’s space limitations, this section
outlines the key provisions regarding the right to property in these soft-law instru-
ments, leaving the question as to their implementation, and in particular the ques-
tion as to how soft law has actually benefited indigenous peoples and local
communities, as a subject for a further paper.

62. Id., pp. 102-113.
63. Id., p. 102.
64. Id., p. 103.
65. Art. 26 of the UNDeclaration 2007 provides: “indigenous peoples have the right to the lands, territories

and resourceswhich they traditionally owned, occupied or otherwise used or acquired” (Art. 26(1)), and
states are obliged to protect the same with “due respect to their customs, traditions and land tenure
systems (Art 26 (3))”.
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The 2005 United Nations Principles on Housing and Property Restitution for Refugees
and Displaced Persons (the Pinheiro Principles)66 emphasize the right to housing, land
and property restitution “in situations where displacement has led to persons being
arbitrarily or unlawfully deprived of their former homes, lands, properties or places
of habitual residence” (Article 1.1).67 These principles draw direct links to global issues
such as peace-building, reconciliation, post-conflict reconstruction and economic devel-
opment, which call for protection of property rights afforded by international human
rights law. The Pinheiro Principles also emphasize the responsibilities of various actors
in the international community including international financial, trade, development
and other related institutions and agencies (Article 22). National legislation regarding
housing, land and property restitution should be compatible with international human
rights law, refugee and humanitarian law and related standards (Article 18.3). Article 7
on “the right to peaceful enjoyment of possessions” is similar to the provision in Article
1, Protocol 1 of the European Convention of Human Rights (ECHR), with the addition
that “where possible, the ‘interest of society’ should be read restrictively, so as to mean
only a temporary or limited interference with the right to peaceful enjoyment of
possessions”.

The 2005 Basic Principles and Guidelines on the Rights to Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious Viola-
tions of International Humanitarian Law68 include provisions on: whether collectives
should be includedwithin the notion of victims (‘the status of victims’, Chapter V); the
responsibility of non-state actors, including business enterprises, where economic
power is being exercised; various forms of repatriation (monetary and non-mone-
tary), including restitution;69 and compensation for economically assessable damage.
The 2005 Basic Principles and Guidelines have had notable impact as a reference for
domestic, regional and international courts: for example, a few Latin American coun-
tries have referred to the draft Principles and Guidelines when passing legislation on
reparation for victims, and the Inter-American Court of Human Rights has “referred

66. The final text was presented to the UN Sub-Committee on the Promotion and Protection of Human
Rights and published on 28 June 2005, UN Doc. E/CN.4/Sub.2/2005/17.

67. See also Art. 2.1: “All refugees and displaced persons have the right to have restored to them any hous-
ing, land and/or property of which they were arbitrarily or unlawfully deprived […]”.

68. Adopted and proclaimed by General Assembly resolution 60/147 of 16 December 2005, <www.ohchr.
org/EN/ProfessionalInterest/Pages/RemedyAndReparation.aspx> (last accessed 12 April 2015).
Although international humanitarian law is beyond the scope of the current study, it is worth noting
that provisions of international humanitarian law offer protection for property rights in times of armed
conflict. E.g., Art. 46, the Hague Convention (IV) Respecting the Laws and Customs of War on Land,
1907; Art. 53, GenevaConvention (IV) relative to the Protection of Civilian Persons in Time ofWar, 1949;
the 1954 Convention for the Protection of Cultural Property in the Event of Armed Conflict, plus its two
protocols.

69. Restitution refers tomeasureswhich “restore the victim to the original situation before the gross violations
of international human rights law and serious violations of international humanitarian law occurred”
(Principle 19). Examples of restitution include restoration of enjoyment and return of property.
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several times to the (draft) Principles and Guidelines in its jurisprudence relating to
various forms of collective and individual reparation it [has] awarded”.70

The 2007 Basic Principles and Guidelines on Development-Based Evictions and Dis-
placement71 apply to acts and/or omissions involving the coerced or involuntary dis-
placement of not only individuals but also groups and communities from home and/or
lands and common property resources that were occupied or depended upon (e.g. Articles
16, 23, 28, 32, 36, 52, 56, 64, 68). This gives recognition to indigenous peoples’ “depen-
dency on and attachment to informally held land”.72 Protection for most socially and
economically vulnerable and marginalized sectors of society including women, chil-
dren, minorities and indigenous peoples is emphasized. Further, states are obligated
to “carry out comprehensive reviews of relevant national legislation and policy with a
view to ensuring their conformity with international human rights provisions” (Art.
24). Like the Pinheiro Principles, the 2007 Basic Principles emphasize the role of the
international community, including international organizations (international finan-
cial, trade, development, and other related institutions and agencies, and member or
donor states that have voting rights within such bodies); transnational corporations
and other business enterprises must also respect the human right to adequate housing
(Chapter VIII).

‘The Voluntary Guidelines on the Responsible Governance of Tenure’ was prepared
by the FAOof theUnitedNations in 2012 (hereinafter, the VoluntaryGuidelines 2012)73

partly as “an international response to the global land rush”.74 Many non-state
actors were involved in the process of negotiation, including NGOs, farmer associ-
ations, development agencies, and the private sector.75 The negotiations also

70. T. van Boven, ‘The United Nations Basic Principles and Guidelines on the Rights to Remedy and
Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations
of International Humanitarian Law’, United Nations Audiovisual Library of International Law,
<http://legal.un.org/avl/pdf/ha/ga_60-147/ga_60-147_e.pdf> (last accessed 12 April 2015).

71. <www2.ohchr.org/english/issues/housing/docs/guidelines_en.pdf> (last accessed 12 April 2015).
72. The Guiding Principles on Internal Displacement (1998) contains similar provisions. Principle 21 reads:

“No one shall be arbitrarily deprived of property and possessions”. Principle 9 provides: “States are
under a particular obligation to protect against the displacement of indigenous peoples, minorities,
peasants, pastoralists and other groups with a special dependency on and attachment to their lands”.
E/CN.4/1998/53/Add.2, <http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G98/104/93/PDF/
G9810493.pdf?OpenElement> (last accessed 12 April 2015).

73. ‘The Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in
the Context of National Food Security’ adopted in Rome, 2012. The Guidelines promote secure tenure
rights and equitable access to land, fisheries and forests as a means of eradicating hunger and poverty,
<www.fao.org/nr/tenure/voluntary-guidelines/en/> (last accessed 12 April 2015).

74. Cotula, supra note 24, p. 101.
75. A. Arial et al, ‘Governance of Tenure:Making it Happen’, Land Tenure Journal, Vol. 1, 2012, p. 66,<www.

fao.org/nr/tenure/land-tenure-journal/index.php/LTJ/article/viewFile/51/91> (last accessed 12
April 2015).
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encouraged local consultation and independent impact assessment before land
acquisition project approval.76 The Voluntary Guidelines seek to improve the situ-
ation of land acquisitions by setting out best practice. This may redress hard law’s
structural imbalances, for:

while international law has gone a longway towards strengthening the protection of foreign
investment, it offers little protection to rural people who may be adversely affected by
investment flows.77

“This guidance provides an international reference that local groups and the organi-
sations supporting them can wield in their legal and political struggles for justice”.78

. ‘SOFTNESS ’ IN THE GLOBAL NORMATIVE SYSTEM

The main focus of this chapter centers on the various soft law ‘instruments’ pertinent
to this field, however it is also worth sketching out one of the key debates engaging
‘softness’ in the international normative system. Building on Weil’s famous attack
against the conception of international soft law,79 Klabbers has highlighted the need
to strengthen the simplicity of law underpinned by binary terms of legal or illegal, in
force or not in force, binding or not binding; there should be nothing in-between.80

Efforts have also beenmade to distinguish various categories of soft law. For example,
Blutman divides soft law into two types: ‘Soft Law I’ refers to “norms which do not
appear in the form of a legal source recognized by international law,81 but are of some
legal relevance”; ‘Soft Law II’ refers to “norms that appear in the form of a legal source
recognized by international law, but [which are] not enforceable owing to their

76. Id.
77. Cotula, supra note 24, p. 12. Investment and trade treaties, in particular the Bilateral Investment Treaties

(BITs), might provide other sources for determining a state’s obligation to property owners.
78. Id., p. 110.
79. P. Weil, ‘Towards Relative Normativity in International Law’,American Journal of International Law, Vol.

77, No. 3, 1983, pp. 412-442. See also J. Klabbers, ‘The Redundancy of Soft Law’, Nordic Journal of Inter-
national Law, Vol. 65, 1996, pp. 167-182; Klabbers, ‘TheUndesirability of Soft Law’,Nordic Journal of Inter-
national Law, Vol. 67, 1998, pp. 381-391.

80. Id., 1998, pp. 387-388.
81. Art. 38 (1) of the Statute of the International Court of Justice:

The Court, whose function is to decide in accordance with international law such disputes as are sub-
mitted to it, shall apply:
a. international conventions, whether general or particular, establishing rules expressly recognized by

the contesting states;
b. international custom, as evidence of a general practice accepted as law;
c. the general principles of law recognized by civilized nations;
d. subject to the provisions of Article 59, judicial decisions and the teachings of themost highly qualified

publicists of the various nations, as subsidiary means for the determination of rules of law.
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generality, vague normative content or subjective nature”.82 D’Aspremont argues
that softness only makes sense with regard to the second category of soft law, that
is, ‘rules with a soft negotium’.83

The debates over soft law are over-simplistic, as they overlook the importance of ‘soft-
ness’ embodied in the first category of soft law and the wider power relationship in a
global age:

the new global domestic politics that is already at work here and now, beyond the national-
international distinction, has become a meta-power game whose outcome is completely
open-ended. It is a game in which boundaries, basic rules and basic distinctions are being
renegotiated – not only those between the ‘national’ and ‘international’ spheres, but also
those between global business and the state, transnational civil society movements, supra-
national organizations and national governments and societies.84

The changing power structure in the global age challenges the binary nature of law and
the hierarchy of norms and sources in international law. On the one hand, it is argued
that the foundations of state power themselves seem to “become the object of global
political and global economic strategies of power”.85 On the other hand, we should
not ignore the interaction between the state power and other non-state actors and their
roles in shaping the global normative system. Statist logic86 is manifested in the West-
phalian system, and the ‘will’ of the territorial sovereign state plays an important role in
formulating international norms.87According to this logic, state consent is the key to the
formulation of international law obligations, which are also subject to each state’s own
interpretation.88 International law obligations posited by international human rights
instruments are unlikely to be endorsed by states unless consent has been obtained
from them, engendering tensions between international norms and internal

82. L. Blutman, ‘In the Trap of a LegalMetaphor: International Soft Law’, ICLQ, Vol. 59, No. 3, 2010, pp. 607-
608. D’Aspremont adopts similar categories: ‘rules with a soft instrumentum’, whereby the rule is ensh-
rined in a non-legal instrument; and ‘rules with a soft negotium’, whereby the rule fails to impose a given
conduct on the addressee. See J. d’Aspremont, ‘Softness in International Law: A Self-Serving Quest for
New Legal Materials’, European Journal of International Law,Vol. 19, No. 5, 2008, pp. 1075-1093; d’Aspre-
mont, ‘Softness in International Law: A Self-Serving Quest for New Legal Materials: A Rejoinder to
Tony D’Amato’, European Journal of International Law, Vol. 20, No. 3, 2009, pp. 911-917.

83. D’Aspremont, 2009, supra note 82, p. 911.
84. U. Beck, Power in the Global Age: A New Global Political Economy, Polity, Cambridge, 2005, pp. 11-12.
85. Id., p. 3.
86. Different ordering logics of the world system including statist, supranationalist, transnationalist, and

populist are proposed by Richard Falk as the theoretical foundations to evaluate the realization of
human rights. See Falk, supra note 13, pp. 33-62. Here I borrow the term ‘logic’ in his analysis, but update
his framework, drawing upon the wealth of literature on global constitutionalism, global governance,
and postnational governance discussed above.

87. Falk, supra note 13, p. 35.
88. Id., p. 35.
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prerogatives. Moreover, states create bilateral or multilateral non-obligatory agree-
ments and declarations, for example, “communiqués, declarations of intent, joint
final declarations, final acts of summits, non-binding political, technical and other
understandings, and recommendations adopted by international conferences,
etc.”89 As states are reluctant to be bound by unwanted commitments in the form
of ‘hard law’, the choice of soft law allows for “the incorporation of conflicting stan-
dards and goals and provide[s] States with the room to manoeuvre in the making of
claims and counterclaims”.90 Expropriation law is underpinned by strong statist
claims, as states are reluctant to subordinate the power to expropriate to interna-
tional rules and norms.

Yet, as discussed above, domestic laws are not effective in terms of achieving the sub-
stantial realization of human rights in expropriation within the wider context of glob-
alization. International organizations have therefore come into play, developing
international standards and norms. The UN is the most notable example. However,
as the membership of the UN is comprised of sovereign states, international logic
underpinned by the function of the UN is constrained by statist logic. In general,
the legitimacy of international norms derives from the compromise and consensus
made by different states. Examples of international logic operating at the regional
level include the ECHR91 and the European Court of Human Rights, the American
Convention of Human Rights92 (ACHR) and the Inter-American Court of Human
Rights, the African Charter on Human and Peoples’ Rights (AfCHPR)93 and the Afri-
can Court on Human and Peoples’ Rights.94 It should be noted that “regional logic is
operative to a limited and uneven extent in different parts of the world”.95 For exam-
ple, the American and African frameworks take important steps to afford protection
to communal property rights in expropriation. The protection of the right to property
afforded in the American system began in a soft law form when the Organisation of
American States (OAS) adopted the American Declaration of the Rights and Duties of
Man in 1948.96 The Inter-American human rights system ‘has made considerable use’

89. Blutman, supra note 82, p. 607.
90. Chinkin, supra note 10, 1989, p. 866.
91. Adopted on 4 November 1950; Entry into force on 3 September 1953.
92. Adopted on 22 November 1969; came into force on 18 July 1978.
93. Adopted by the Organisation of American Unity in June 1981; Entered into force in October 1986.
94. Falk termed these examples as supranational, but these are all in the form of international law. Themost

notable organization that typically attracts the label of supranational is the EU, see. e.g., NV Algemene
Transport en Expeditie Onderneming van Gend & Loos v. Netherlands Inland Revenue Administration [1963]
EUECJ R-26/62 (5 February 1963); Costa v. ENEL [1964] EUECJ C-6/64 (15 July 1964). Thanks to Pro-
fessor Gordon Anthony for raising this point. See also Krisch, supra note 18, 2010, p. 4.

95. Falk, supra note 13, p. 45.
96. O.A.S. Res. XXX, adopted by the Ninth International Conference of American States (1948), reprinted in

Basic Documents Pertaining to Human Rights in the Inter-American System, OEA/Ser.L.V/II.82 doc.6
rev.1 at 17 (1992).
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of the 1948 Declaration.97 In Africa, there have been many regional cooperation and
integration initiatives which have been materialized in soft law forms, including ‘the
African Union Framework and Guidelines on Land Policy in Africa’. This has been
endorsed by the Joint Conference of Ministers of Agriculture, Land and Livestock
held in April 2009 in Addis Ababa, Ethiopia.98 It has also been endorsed by the Afri-
can Union Assembly of Heads of State and Government, held in July 2009, Sirte,
Libya, through the adoption of the ‘Declaration on Land Issues and Challenges in
Africa’, which deals with issues and challenges facing “access to, use, and manage-
ment of land resources”.99

Transnational actors (e.g. NGOs, transnational corporations) are fluid entities. They
are often located within sovereign states but have an impact elsewhere, either over-
whelming ‘the statist capacities of weak states’ or forming partnership with these sta-
tes.100 The expropriation of resources in African countries by transnational
corporations, one of the most powerful transnational actors, with the permission of
the local governments, is illustrative of the interaction between transnational and stat-
ist logics. Transnational actors have the capacity to break out of the existing normative
framework dominated by states. Moreover, byway of exertingmoral, social, political,
and economic influences on states, transnational actors can constrain state actions and
may have an impact on the protection of communal property rights in expropriation.
This potential impact, however, may be limited, as transnational actors can be con-
strained or co-opted by strong states. Furthermore, actors such as transnational cor-
porations and investors, including hedge funds and private equity funds, do not
necessarily uphold human rights.101 Instead, they may violate human rights while
capitalizing on expropriation.

Populist logic is associated with the emergence of individual initiatives and ‘loosely
organized groups’,102 which are a marginalized source of power in global gover-
nance, and their initiatives to protect communal property rights are often overlooked.
Populist logic endorses peoples’ rights. As discussed above, the populist initiatives
including the adoption of the 1976 Universal Declaration of the Rights of Peoples
and the establishment of the Lelio Basso Foundation are the most notable examples.

97. Shelton, ‘Human Rights’, in Shelton (Ed.), supra note 10, pp. 345-464.
98. <http://rea.au.int/en/sites/default/files/Framework%20and%20Guidelines%20on%20Land%

20Policy%20in%20Africa.pdf> (last accessed 12 April 2015).
99. <www.uneca.org/sites/default/files/uploaded-documents/au_declaration_on_land_issues_eng.

pdf> (last accessed 12 April 2015).
100. Falk, supra note 13, p. 49. See also Casini, supra note 32, p. 405; A.M. Slaughter, A New World Order,

Princeton University Press, Princeton, NJ, 2004; S. Wheeler, ‘Corporate Respect for Human Rights:
As Good As It Gets?’ in A. Perry-Kessaris (Ed.), Socio-Legal Approaches to International Economic Law:
Text, Context, Subtext, Abingdon, Routledge, 2012, pp. 209-221.

101. Mittal, supra note 1.
102. Falk, supra note 13, p. 51.
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When combined with transnational civil society movements, these loosely organized
grassroots initiatives are likely to have transnational impact in rule-making and in
the shaping of the global normative system. For example, La Via Campesina is
an international movement which “brings together millions of peasants, small and
medium-size farmers, landless people, women farmers, indigenous people, migrants
and agricultural workers from around the world”, aiming to ensure “that the rights to
use and manage lands, territories, water, seeds, livestock and biodiversity are in the
hands of those who produce food and not of the corporate sector”.103 The Voluntary
Guidelines are endorsed in response to such global grassroots movements. Although
the Guidelines are a non-binding instrument, they begin to make a global impact
through the way in which they encourage innovation in drafting, publication, and
implementation. The Guidelines are an outcome of a bottom-up drafting process that
has involved multi-stakeholders in the consultations process, bringing together
almost 1000 people from 130 countries.104 The FAO has actively promoted the Guide-
lines and publicized them widely. The stakeholders also play significant roles in lob-
bying for the Guidelines and changing tenure policies. Through these efforts, the
Voluntary Guidelines may also have an impact on the laws and policies of various
states. For example, a number of states have integrated the Guidelines into their
national policies so as to promote the progressive realization of the right to adequate
food and national food security.105 Some large corporations – including PepsiCo and
Nestle – have also undertaken to comply with the Guidelines. The positive results
may encourage gradual implementation by more states. Therefore, softness should
be accommodated and recognized in the global normative system as an emerging
power zone within which non-state actors (e.g., global business actors, actors from
global civil society) play a role in rule-making and governance. We need to inquire
into the actual roles played by different actors in this ‘meta-power game’, their role
in making governance standards, and their willingness to be bound by these ‘soft’
governance standards.

. CONCLUS ION

This chapter has considered the nature of expropriation in the global age and the pos-
sibility, desirability, and limits of using soft law to protect the right to communal
property. The emergence of soft law protection of communal property rights demon-
strates the interplay of normative standards and social forces, in particular the

103. <http://viacampesina.org/en/index.php/organisation-mainmenu-44> (last accessed 12 April
2015).

104. <www.fao.org/nr/tenure/voluntary-guidelines/en/> (last accessed 12 April 2015).
105. B. Hoops, ‘The Voluntary Guidelines on the Responsible Governance of Tenure: Distilling Good Gov-

ernance Standards for Expropriation Procedures’, in A. Apers, S. Bouly, E. Dewitte & D. Gruyaert
(Eds.), Property Law Perspectives III, Antwerp, Intersentia, 2015, pp. 3-26.
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evolution of peoples’ rights and the associated evolution of indigenous peoples’ prop-
erty rights. Soft law instruments encourage states to recognize communal property
rights, ensure community members’ participation in decision-making and the gover-
nance of communal resources, and emphasize the economic, social, cultural, environ-
mental, and spiritual impact of expropriation on local and traditional communities.
Although soft law protection of communal property rights is alleged to have limited
legal effect due to its ‘non-binding’ nature and a lack of formal enforcement mecha-
nisms, soft law may provide a timely response to global concerns and trends, and fill
in gapswhere hard lawprotection is ineffective or relevant policy is still beingworked
through. Furthermore, soft law has been drafted, publicized, and implemented
through some innovative ways, as exemplified in the endorsement of the Voluntary
Guidelines 2012, and it may become the starting point for negotiating international
binding commitments. The process of negotiation on the global scale lends a voice
to marginalized groups of people and strengthens the role of non-state actors in shap-
ing the global normative framework safeguarding communal property rights.

The study of soft law protection of communal property rights revives and recasts old
issues such as those surrounding legality and power regarding rule-making. Soft law
makes sense if we are not constrained by binary terms, but look instead into both dif-
ferent powers in the global age and their role in rule-making and governance. This
study has also led us to rethink questions about the state’s power to expropriate,
the legitimacy of the expropriation of property, the content and scope of property
rights, the sources of state obligations towards property owners, compensation stan-
dards, and so on. The challenge ahead is to leverage global guidance through soft law
to increase legal, political, social, and economic pressure, which can shift imbalances
in power in the global normative system pertaining to the protection of communal
property rights in expropriation.
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 THE PUBLIC USE REQUIREMENT AND THE

CHARACTER OF CONSEQUENTIALIST REASONING

Gregory S. Alexander*

. INTRODUCTION

How does expropriation fit into a human flourishing theory of property? If we take it
that property owners owe members of their communities obligations to provide
resources necessary to develop those capabilities that are essential to human flouris-
hing, then what does this require of them in terms of the state’s power to expropriate?
I sketch two approaches to consequentialist reasoning, one used in the famous Kelo
case, the other based on a theory of human flourishing. I argue that the latter provides
a more principled and more normatively satisfying approach to the public use
question.

Governmental power to expropriate land for the common good is ancient. It dates at
least back to Roman law. Indeed, Susan Reynolds argues that:

[…] in any settled society in which individuals or groups have acknowledged rights in par-
ticular pieces of land there may be some occasions, like the digging of drainage or irrigation
channels, or the building of roads or fortifications, on which such rights may come into con-
flict with the needs of the community as a whole, however it is defined and ruled.1

Expropriation for the common good is found in most, although not all of such soci-
eties.2 The existence of the power to expropriate property is one thing; its justifica-
tion is another. Several rationales for the power to expropriate land have been
suggested. In the United States, the dominant explanation is economic: what

* B.A. (University of Illinois), J.D. (Northwestern University), A. Robert Noll Professor of Law, Cornell Uni-
versity, Ithaca, NY. E-mail: gsa9@cornell.edu. This paper was delivered at the Sixth Annual Conference of
the Netherlands Institute for Law and Governance, University of Groningen, The Netherlands, September
18-19, 2014, and the conference on The Context, Criteria and Consequences of Expropriation Law, held at
the Royal Netherlands Institute in Rome, in Rome, Italy, September 25-27, 2014. I am grateful to the orga-
nizers of these two events, Professors Hanri Mostert (Universities of Cape Town and Groningen) and Leon
Verstappen (University of Groningen), for inviting me.
1. S. Reynold, Before Eminent Domain: Toward a History of Expropriation of Land for the Common Good, Uni-

versity of North Carolina Press, Chapel Hill, NC, 2010, p. 3.
2. Id., p. 4.



justifies the power of the state to force the sale of private property is economic effi-
ciency.3 Expropriation is necessary to overcome monopolies that occur when desir-
able government projects are site specific. To pick a familiar example, say a city
plans to build a new airport on land that is privately owned by several owners.
No other site is feasible, so the city must acquire each of these parcels. As economists
have long pointed out, this means that each owner has a monopoly on an asset crit-
ical to the government’s plan, and each is in a position to extract monopoly rents
from the government in exchange for selling her/his parcel. Expropriation allows
the government to achieve the benefit of building the airport at a lower cost to tax-
payers than would be the case if the government had to acquire each parcel through
market transactions.4

The power to expropriate land for the common good can be understood in quite dif-
ferent terms; however, terms that focus on the obligations that private owners owe to
their communities. The constitutions of several nation states, includingGermany5 and
South Africa,6 include provisions in their property clauses that expressly recognize
such a social obligation. Even in the absence of such an explicit form of legal recog-
nition, however, the obligation exists, not as an externally imposed limitation on
property interests but implicit in the concept of ownership itself. Property rights
and their correlative obligations are cognizable as social goods, worthy of vindication
by the state, only insofar as they are consistent with community and human flouris-
hing more generally. The social obligation norm is the legal recognition of this
straightforward conceptual entailment of the way the legal system justifies the insti-
tution of private property itself. Another way of putting this point is to say that the
very factor that makes the institution of private property a social good is also the very
factor which renders its limits, i.e. human flourishing.

. HUMAN FLOURISHING AND NECESSARY CAPABIL IT IES

The best account of human flourishing is one that focuses on a person’s capabilities. It
measures a person’s well-being not by looking at what they have, but by looking at
what they are able to do.7 The well-lived life is a life that conforms to certain objec-
tively valuable patterns of human existence and interaction, or what Sen calls ‘func-
tionings’, rather than a life characterizedmerely by the possession of particular goods,
the satisfaction of particular (subjective) preferences, or even, without more, the pos-
session of particular negative liberties. Social structures, including distributions of

3. See R.A. Posner, Economic Analysis of Law, 6th edn, Aspen Publishers, New York, 2003, pp. 55-56.
4. See T.W. Merrill, ‘The Economics of Public Use’, Cornell Law Review, Vol. 72, 1986, pp. 61-116, pp. 81-82.
5. Basic Law of the Federal Republic of Germany, art. 14(2).
6. Constitution of the Republic of South Africa, sec. 25(2), (4).
7. See A. Sen, Commodities and Capabilities, North-Holland Publishing, Oxford, 1985, pp. 10-11.
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property interests and the definition of the rights that go along with the ownership of
property, are to be judged, at least in part, by the degree to which they foster the par-
ticipation by human beings in these objectively valuable patterns of existence and
interaction.

Sen distinguishes between the first-order patterns that constitute well-lived human
lives (‘functionings’) and the second-order freedom or power to choose to function
in particularways, which he calls ‘capabilities’.8 As he explains, “Aperson’s ‘capability’
refers to the alternative combinations of functionings that are feasible for her to ach-
ieve”.9 Among the capabilities that are necessary for a well-lived life are life, including
certain subsidiary values such health, freedom, understood as including freedom to
make deliberate choices among alternative life horizons, practical reasoning, and soci-
ality. Although the actual achievement of these and other capabilities is a necessary
component of any plausible conception of the well-lived life, the experience of choos-
ing among a number of possible valuable capabilities (perhaps even including the
choice not to function in certain ways) is itself an important capability.10

The crucial point for my purposes is that no individual can acquire these capabilities
or secure the resources to acquire them by him- or herself. This is because the physical
process of human development mandates our dependence on others for a great deal
of the time during which we are cultivating the necessary capacities. Life, freedom,
practical rationality, sociality, and their associated capabilities can meaningfully exist
only within a vital matrix of social structures and practices. Even the most seemingly
solitary and socially threatened of these capabilities, freedom, depends upon a richly
social, cultural, and institutional context for the presence of which the free individual
must rely on others.

Communities, including but not limited to the state, are the mediating vehicles
through which we come to acquire the resources we need to flourish and to become
fully socialized into the exercise of our capabilities. As free, rational persons, we never
cease to operate within and depend upon the matrices of the many communities in
whichwe find ourselves in association. Each of our identities is inextricably connected
in some sense with others with whom we are connected as members of one or typi-
cally more communities. Each of our identities is literally constituted by the commu-
nities of which we are members.

Just why does a person have an obligation to others in the community to promote the
requisite capabilities? Several possible bases for this obligation exist. Within the

8. See Sen, Development as Freedom, Knopf, New York, 1999, pp. 70-86.
9. Id., p. 75.
10. SeeM.C. Nussbaum,Women and HumanDevelopment, Cambridge University Press, NewYork, 2000, pp.

87-88.
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Aristotelian tradition, the reason is directly related to the social character of
human beings. Human flourishing requires not only virtues but also resources.
Each of us desires resources to enable development of the capabilities that are
essential for human beings. Being social animals, moreover, we want those
resources not only for ourselves but also for others so that they develop the capa-
bilities for flourishing as well. Hence, human flourishing requires distributive
justice, the ultimate objective of which is to give people what they need in order
to develop the capabilities necessary for living the well-lived life (though not
necessarily what they want).

Another possible basis for the obligation is some notion of long-term self-interest. The
idea would be that the communities which aided and continue to aid the person’s
development as an autonomous moral agent depend for their well-being, and in turn,
hers, on the person’s helping it.

Acknowledgment of our human dependence upon others, on the social matrices that
nurture the capacities that enable us to flourish, creates for us both amoral and a legal
obligation to support these matrices. The major theoretical claim here, in short, is that
our (and others’) dependence creates, for us (and for them), an obligation to partici-
pate in and support the social networks and structures that enable us to develop those
human capabilities that make human flourishing possible.

. THE PUBLIC USE REQUIREMENT, THE SOCIAL OBLIGATION NORM,
AND EXPROPRIATION

With the theoretical foundation laid, we can now reexamine expropriation and its
proper limitations. Expropriation is a legal and political process for determining just
what the property owner’s responsibility is. At its most general level, the power of
expropriation represents the polity’s collective judgment that the state is justified
in demanding transfer of title to our land to the members of the political and social
communities that nurture us as flourishing individuals – that under certain conditions
we as landowners may have to sacrifice title to our land in exchange for just
compensation.

Clearly, there must be limits to this obligation and the state’s power to expropriate.
This is the main purpose of the requirement that expropriation be for the common
good or for a public use. It is impermissible for the state to expropriate land with
the intention of transferring it, say, to a private citizenwho has contributed large sums
of money to the dominant political party. But the terms ‘common good’ and ‘public
use’ are hardly self-defining, and their ambiguity creates a serious challenge to a prin-
cipled use of the power to expropriate, in particular, exercises of that power that are
consistent with the value of human flourishing.
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The public-use requirement has been the topic of considerable controversy in the
United States within the past several years. Until 15 or so years ago, not a great atten-
tion had been devoted to the requirement, and the conventional wisdomwas that that
the public-use requirement of the U.S. Constitution’s Fifth Amendment was, at least
in the courts, ‘a dead letter’.11 That state of quiescence ended in 2005 when the United
States Supreme Court issued its decision in thewidely-noted case ofKelo v. City of New
London, Connecticut.12 In that case, the city of New London, Connecticut, approved a
development plan that was intended to revitalize this economically distressed but not
blighted city. The plan involved acquisition of land by purchase or expropriation for a
large multipurpose project that was stimulated by the announcement that a large
pharmaceutical firm (Pfizer) intended to build a research facility in the area. Much
of the acquired land was to be used for residential and commercial purposes rather
than more familiar public-use purposes such as public parks, roads, and the like.
When some property owners refused to sell, the public development agency began
expropriation proceedings. The petitioners brought a lawsuit claiming that the expro-
priation would violate the constitutional public-use requirement. A narrowly divided
Supreme Court held that an expropriation for economic development purposesmeets
the public-use requirement.

In his majority opinion, Justice Stevens pointed out that some parameters of the public-
use requirement are clear. On the one hand, the government may not simply expropri-
ate land from a private owner solely to transfer it to another private part, even if com-
pensation is paid. On the other hand, the government clearly may expropriate land if
actual use by the public is intended, as in instances of expropriation for railroad rights-
of-way or parks. But is ‘public use’ confined to situationswhere the public actually uses
or has a right to use the expropriated land? Such a view would greatly limit the state’s
expropriation power, and American courts have not interpreted the requirement so
narrowly, at least not since the 19th century.13 A far more relaxed view equates ‘public
use’with ‘public benefit’. On this view, so long as the public enjoys any benefit from the
intended use of the expropriated land, the requirement is met. A much narrower view
holds that public usemust involve provision of ‘public goods’ in the technical economic
sense. That is a very limited category of use because true public goods are rare. They
have two characteristics: (1) Once the good is provided, it is impossible to prevent
anyone from consuming it; (2) consumption by one person does not diminish or oth-
erwise affect the ability of others to consume it as well.

11. Merrill, ‘The Economics of Public Use’, supra note 4, p. 61. To be sure, there certainly was discussion of
the public use requirement, pre-Kelo. See, e.g. L. Berger, ‘The Public Use Requirement in Eminent
Domain’, Oregon Law Review, Vol. 57, 1978, pp. 203-246; P. Munch, ‘An Economic Analysis of Eminent
Domain’, Journal of Political Economy, Vol. 84, 1976, pp. 473-498. However, the amount of attention was
nothing like the tremendous amount that resulted from Kelo.

12. 545 U.S. 469 (2005).
13. See Berger, ‘The Public Use Requirement in Eminent Domain’, supra note 11, pp. 205, 209.
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Justice Stevens chose neither of these alternative meanings. Rather, he stated that the
test is whether the project inmind serves a ‘public purpose’, such as a plan to clear and
reclaim an urban area in which some parts are blighted but others are not.14 Plans
such as this are legitimate and traditional functions of the state.

Stevens’ opinion made a second point. The Court will not try to second-guess the
judgments of legislative bodies regarding the need or importance of public projects
that are the basis for expropriation. Rather, the Court will apply a deferential standard
of judicial review that gives legislatures “broad latitude in determining what public
needs justify the use of the [expropriation] power”.15 In the instant case the city of
New London had, Justice Stevens said:

carefully formulated an economic development plan that it believe[d] w[ould] bring appre-
ciable benefits to the community, including – but by no means limited to – new jobs and
increased tax revenue.16

In view of the plan’s comprehensive character and the ‘thorough deliberation’ leading
up to the plan’s formulation, the Court deemed it appropriate to resolve challenge to
the plan in its entirety rather than piecemeal by looking at each owner’s land in
isolation.17

Justice Stevens was hardly the only voice on the Court to express an opinion in Kelo.
Justice O’Connor wrote a dissenting opinion expressing the view that any expropri-
ation for the purpose of economic development is not a public use. The public benefits
from economic development, she contended, are incidental only and insufficient to
constitute a public use.18 In her view, the Court’s approach to the public-use require-
ment was far too broad. She read the majority opinion to hold that:

the sovereign may take private property currently put to ordinary private use, and give it
over for new, ordinary private use, so long as the new use is predicted to generate some
secondary benefit for the public – such as increased tax revenue, more jobs, maybe even
esthetic pleasure.19

The danger posed by that holding, she asserted, is that “nearly any lawful use of real
private property can be said to generate some incidental benefit to the public”.20 The

14. See Berman v. Parker, 38 U.S. 26 (1954).
15. 545 U.S. 469.
16. Ibidem.
17. Ibidem.
18. Id., p. 494.
19. Id., p. 501.
20. Id.
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result, in her view, is that “[t]he specter of [expropriation] hangs over all property”.
She suggests several possible scenarios:

Nothing is to prevent the State from replacing any Motel 6 [a chain of cheap American
motels] with a Ritz-Carlton, any home with a shopping mall, or any farm with a factory.21

Kelo is a useful case to serve as a vehicle for rethinking the public-use requirement and
expropriation of land more broadly. It is useful in this respect for two reasons. First, it
poses a particularly difficult set of circumstances for the public-use test: it is a case in
which the state plans to expropriate land from one private owner and give it to
another private owner, or, in short, to take from A and give to B. Second, the Court’s
legal analysis in Kelo clearly exposes the character of American judicial reasoning in
expropriation cases and its defects. Those defects become most clearly evident when
the Kelo reasoning is compared with judicial reasoning used by other nation-states, in
particular, the German Constitutional Court.

Cases that involve taking from A and giving to B are especially troublesome for the
public-use requirement for the obvious reason that the benefit seems purely private.
The German Constitutional Court has faced the question whether the public use, or
public interest, requirement,22 can be met where B, the ultimate recipient, would
profit from the expropriation, and its approach is illuminating. The Court has held
that the fact of private profit alone does not prevent the public interest requirement
from being met.23 The case involved expropriation of land for the purpose of provid-
ing electricity. Following expropriation, the state gave the land to a private firmwhich
supplied electricity to its customers with whom it had a contractual relationship. This
seems to be an easier case than Kelo because the ultimate use of the land – supplying
electricity – is a function traditionally performed by public utilities. In this sense the
recipient of the land, although a private firm, is a quasi-public entity. The same can
hardly be said of the circumstances in Kelo, where the expropriated land was to be
used for building hotels, apartments, stores – strictly private activities. From this per-
spective, it becomes easier to understand why Justice O’Connor characterized the
public benefits of increasing jobs and raising revenue as ‘strictly incidental’.

The question in Kelo, then, boils down to whether increasing jobs and taxes have a
sufficiently public character to constitute a ‘public use’. The German court has faced
that question as well, reaching a different result than its American counterpart. In the
important Boxberg case,24 the state expropriated privately owned land for the purpose

21. Id., p. 503.
22. See Basic Law of the Federal Republic of Germany, art. 14.3.1 (“Expropriation shall only be permissible in the

public interest.”).
23. BVerfGE 66, 248 (1984).
24. BVerfGE 74, 264 (1987).

6 The Public Use Requirement and the Character of Consequentialist Reasoning



of transferring it to the Daimler-Benz automobile firm that intended to use it as a test-
ing ground for their new cars. The court held that the expropriation was unconstitu-
tional despite the fact that, as in Kelo, the intended project would have created much-
needed jobs and stimulated the economy in the local region:

Condemnation for the benefit of private persons […] that serves the public interest only indi-
rectly and presents an enhanced danger of abuse to the detriment of the weak poses partic-
ular constitutional problems.25

The second, more fundamental insight to be gained from studying Kelo concerns the
reasoning by which courts decide whether and when land expropriation is in the
public interest. Here a comparison with the German Constitution Court’s mode of rea-
soning reveals Kelo’s basic flaw. In addition to the Court’s discussion of judicial defer-
ence to the legislature, the Court in Kelo relied on consequentialist reasoning to reach its
decision. This is the aspect of the case that bears the greatest scrutiny, for it is the grea-
test weakness of the American approach to analyzing expropriation cases.

. CONSEQUENTIALIST REASONING

That the Court relied on consequentialist reasoning in Kelo comes as no surprise. Not
only do judicial precedents strictly employ consequentialist reasoning, but the very
concept of a public use as a limitation on the scope of the state’s power to expropriate
land seems to compel inquiry into the intended effects of state expropriation. The
problem is not with consequentialist reasoning as such but with the type or character
of the Court’s consequentialist analysis. Consequentialism is not all of a piece. There
are different modes of consequentialism, and the characteristics that distinguish one
form from anothermake itmore or less persuasive, both analytically and normatively.
We need to identify, then, these different modes of consequentialism.

6.4.1 Forms of Consequentialism

Stated in its most basic form, consequentialism is the theory of action that holds that in
any given situation the right act for people to do is the one that will produce the best
possible outcome.26 More precisely, this definition has two parts: (1) It provides some
principle for ranking overall states of affairs from an impersonal point of view; (2) It
then asserts that in any given situation the right course of action to take is the one that
will produce the highest ranked state of affairs that the actor is capable of producing.27

25. Id., p. 287.
26. See S. Scheffler, ‘Introduction’, in Scheffler (Ed.), Consequentialism and Its Critics, Oxford, Oxford Univer-

sity Press, 1988, p. 1-13.
27. See id.
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The theory lends itself to as many variations as there are criteria for ranking overall
states of affairs. Beyond agreement that the rightness of an act depends upon its con-
sequences, action theorists debate about other requirements for a theory of action to
be consequentialist. For example, some theorists argue that a theory of action cannot
be properly considered consequentialist unless it is agent-neutral,28 that is, the reason
for action can be fully expressed without referring back to the person for whom it is
provided (if it cannot be completely stated without reference back to such a person,
given the reason is ‘agent-relative’).29 Other theorists deny that agent-neutrality is a
requirement for any reason for action to be consequentialist.30 I hold with this latter
view, for, as we shall see, the theory of value that I say endorse here is one that allows
in aspects of agent relativity.

A more fundamental distinction concerns the theory of value that underlies any con-
sequentialist action theory, i.e. what outcomes the theorist seeks obtain. The most
familiar version of consequentialism is utilitarianism, which in its classical form states
that the best outcome from among any set of possible outcomes is the one that max-
imizes the net amount of human pleasure.31 Classical utilitarianism has been subject
to criticism from several angles, of course, including the focus on pleasure. One
widely shared modern variant of classical utilitarianism substitutes preference-satis-
faction for pleasure. It holds that the best possible outcome is the one that maximizes
the satisfaction of aggregate individual preferences.

In analyzing expropriation questions both courts and legal scholars commonly rely
upon some version of utilitarianism, usually without acknowledging so. Although
they are seldom so explicit, courts and scholars tend to assess the merits of proposed
state projects with regard to the public-use or public-interest requirement in roughly
utilitarian terms. The often-unarticulated value that underlies their evaluations is
aggregate social welfare, a variation of classical utility. What I wish to suggest here
is not only that this value foundation for public-use evaluations is not the only avail-
able form of a consequentialist approach to public-use analysis but, more boldly, that
it is normatively inferior.

An alternative that has emerged in recent years is the value theory briefly described at
the outset – the human flourishing theory that I briefly described at the outset. That
theory differs from all versions of utilitarianism in two important respects. First, it is
pluralistic. That is, it denies that human flourishing can be reduced to any single foun-
dational value. Utilitarianism supposes that all values can be reduced to a single

28. See, e.g. P. Pettit, ‘The Consequentialist Perspective,’ inM. Baron, Pettit, &M. Slote (Eds.), Three Methods
of Ethics, Oxford, Blackwell, 1997, pp. 92-174.

29. See Pettit, ‘Universality Without Utilitarianism’, Mind, Vol. 72, 1987, pp. 74-82, p. 75.
30. See, e.g. J. Bennett, ‘Two Departures from Consequentialism,’ Ethics, Vol. 100, 1989, pp. 54-66.
31. See Scheffler, ‘Introduction’, supra note 26, p. 2.
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foundation value, namely, utility, measured by pleasure, happiness, or preference sat-
isfaction. Hence, in the final analysis, all that matters is maximizing this basic value.
By contrast, human flourishing, as the eponymous theory conceives it, is complex,
comprised of multiple and irreducible values such as love, friendship, health, equal-
ity, community, and so on. Hard cases are hard cases, then, because they require the
decision-maker to resolve conflicts between or amongmultiple values all of which are
relevant to the human flourishing calculus.

The second distinguishing characteristic of the human flourishing theory is that it
is objective. Utilitarianism is strictly subjective. Happiness, pleasure, and prefer-
ences are all purely matters of individual taste, not subject to objective judgment.
This is not the case for the well-lived life, as the human flourishing theory con-
ceives it. There are, of course, many ways of living a well-lived life, but there
are also many bad ways of living as well. Which ways of living are good, i.e. pro-
mote human flourishing, and which are not is not a matter of individual prefer-
ence. The well-lived life is a life that conforms to certain objectively valuable
patterns of human existence and interaction, rather than a life characterized
merely by the possession of particular goods, the satisfaction of particular (subjec-
tive) preferences, or even, without more, the possession of particular negative lib-
erties.32 Social structures, including distributions of property rights and the
limitations on the ownership of property, are to be judged, at least in part, by
the degree to which they foster the participation by human beings in these objec-
tively valuable patterns of existence and interaction.

The objectivity of values does not necessarily mean that we do not take subjectivity or
subjective judgments into account. The evaluation of values is position-relative, we
might say, but this does not imply that values are relative.33 Valuation can be posi-
tion-relative in the same way that the statement ‘The sun is setting’ is. The truth of
that statement varies with the position of the person, but it cannot vary from person
to person among those standing in the same position.34

Which of two varieties of consequentialist reasoning – utilitarianism or human flou-
rishing – is better suited to analysis of the public-use requirement in expropriation
cases? For reasons that I shall explain, the human-flourishing form of consequential-
ist reasoning is preferable to utilitarian forms of reasoning. Before explaining why, I
need first to turn to a related matter – purposive analysis in constitutional property
cases.

32. See Sen, Commodities and Capabilities, supra note 7, pp. 6-7.
33. See Sen, ‘Well-Being, Agency and Freedom: The Dewey Lectures’, Journal of Philosophy 1985, Vol. 82,

pp. 169-221, p. 184.
34. Id.
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6.4.2 Purposive Analysis

Purposive analysis is a general mode of constitutional interpretation. It is amethod by
which an interpreter handles the task of gleaning the meaning of constitutional terms
and norms. By ‘purposive’, I mean that the analyst openly and systemically inquires
what substantive value or values underlie the decision to make property a constitu-
tionally protected right. An interpretation is purposive when the interpreter openly
and systemically asks what is the core purpose (or what are the core purposes) that
can most plausibly be attributed to a constitutional property clause.

Within liberal theory there are, of course, competing views about the core goal of
making property a constitutional right. Securing individual autonomy is one obvious
candidate, but there are others as well. Indeed, one might plausibly conclude that a
purposive theory of constitutional property that is most compatible with liberalism is
one that is pluralist, recognizing multiple purposes inhering in the constitutional pro-
tection of property. The constitutional courts of Germany and South Africa have both
engaged openly and systemically in this sort of purposive reasoning, and their expe-
rience points the way to an illuminating approach to constitutional property issues,
including the public-use requirement. Before examining their experience, I need first
to a quite different form of analysis that might also be called purposive. This form of
reasoningwas by the American Supreme Court used inKelo, and it contrasts in impor-
tant respects with that used by the German and South African courts.

Characteristically of American courts in constitutional property cases, the Supreme
Court in Kelo (apart from its judicial deference rationale) was project focused. That
is, it examined the purposes or goals of the project in question, rather than the pur-
poses of constitutional property itself. The Court asked whether economic develop-
ment, the putative purpose of the city’s project in the case, created benefits that were
sufficiently ‘public’ to satisfy the public-use requirement despite incident private ben-
efits. It then considered what those public benefits were, and then concluded that the
character of the project’s purpose was, on balance, public.

This is an unduly narrow approach to examining purposes. Obviously the project’s
purposes are relevant, but they are not dispositive. A broader, more nuanced purpo-
sive analysis of the public-use requirement would beginwith the basic purpose of that
requirement itself – to prevent the state from forcing sales of land in circumstances which
would sacrifice the values of property as a legally protected, especially as a constitutionally
protected, interest serve. The public-use requirement does work that the compensation
cannot do, and that is to assure that the fundamental values that property rights serve
are not sacrificed for the sake of promoting private interests. The public-use require-
ment represents a recognition that property’s core values are not compensable by
monetary damages but can be adequately protected only by preventing the state from
acting in the first place. In the terminology coined by Calabresi and Melamed,
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property’s values can be protected against sacrifice for private benefits only through a
‘property rule’ rather than a ‘liability rule’.35

6.4.3 Property’s Values

The first step in applying this more nuanced version of purposive reasoning is to ask,
what are the core values that underlay property as a legally, especially constitution-
ally, protected right. The work of protecting property’s core values requires close
examination of just what these values are and how they relate to the property interest
immediately involved. Precisely what those values are is, of course, a highly contest-
able matter. I argue here that the best purposive account of property is one that
expresses property’s values its terms of human flourishing, which, as we have seen,
is itself a pluralistic concept that includes multiple values. We can identify at least five
private law values that are at the core of human flourishing and that are commonly
considered to be among property’s main aims – autonomy, personal security/pri-
vacy, self-determination, self-expression, and personal responsibility. Although this
is by no means an exhaustive list, it captures those values that I take to be central
to the instrumental fit between property and human flourishing.

Autonomy will perhaps be the least controversial of the five values that I identify as
private values that are property’s ends. Many, if not most, property theorists identify
individual autonomy as an important value that property serves. Among property
theorists, some, notably, libertarians and Kantians, place autonomy at the core of
property’s raison d’être. But even those who do not view autonomy as the founda-
tional end of property still view it as an important aspect of the justification for private
property rights.36

Personal security is the second core goal. Property, it has long been thought, provides a
person a safe haven.37 As JeremyWaldron observes, “Humans need a refuge from the
general society of mankind”.38 Property, especially landed property, supposedly pro-
vides that refuge to its owners.

An important aspect of the security that is thought to result from private ownership of
property is privacy. The connection between privacy and property is familiar, of
course. The home, for example, is perhaps the most familiar nexus between property

35. See G. Calabresi & A.D. Melamed, ‘Property Rules, Liability Rules and Inalienability: One View of the
Cathedral’, 85 Harvard Law Review, Vol. 85, 1972, pp. 1089-1128.

36. See C.M. Rose, ‘Property As the Keystone Right?’, Notre Dame Law Review, Vol. 71, 1996, pp. 329-369,
pp. 345-348.

37. See Rose, ‘Book Review’, Constitutional Commentary, Vol. 10, 1993, pp. 238-246, p. 240.
38. J. Waldron, The Right to Private Property, Clarendon Press, Oxford, 1988, p. 96.
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and privacy. Indeed, the home is the locus classicus linking property, security, and pri-
vacy with autonomy (or freedom).39

A third value underlying property is self-determination. Self-determination is “a power
to act from determinate ends that are themselves coherent expressions of freedom
because they are neither adopted unreflectively nor imposed by an external will”.40

Here is another brief explanation:

When we […] view our desires as material to be regulated and ordered in line with desires
of a high order still (for example, the desire not to be the kind of person we see ourselves
being or becoming) we reach a clearer understanding of the slippery concept of self-
determination.41

The connection between this understanding of self-determination and property
comes through in the notion of ordering our desires. Because we live in communities
with others, we will use our property in pursuing our considered goals, but we do so
in full recognition of others’ legitimate claims to respect.42 Ordering our desires also
means that in pursuing our goals through property, we will develop and rely on a
system of norms regulating the scope of property rights.43

The point to emphasize about this approach to self-determination is how social
it is. Self-determination cannot occur atomistically or in isolation from society.
Self-determination is a process that is deeply dependent upon community for its
higher and higher realization.

The fourth value of property is self-expression. By ‘self-expression’, I mean to include a
capacious range of forms and senses by which people assert who they are, what they
desire, and so on. Possession is one of property’s techniques of self-expression. As
Rose reminds us, possession constitutes a mode of communication.44 “Possession
as the basis of property ownership”, Rose suggests, “seems to amount to something
like yelling loudly enough for all who may be interested”.45 It is a matter of commu-
nicating a claim in a particular sort of way, a mode of expression that carries a great
deal of meaning regarding the claimant’s psychological attachment to the object in
question.

39. See M.J. Radin, Reinterpreting Property, University of Chicago Press, Chicago, 1993, pp. 56-57.
40. A. Brudner,TheUnity of the Common Law: Studies inHegelian Jurisprudence, University of California Press,

Berkeley, CA, 1995, p. 98.
41. D. Knowles, ‘Hegel on Property and Personality’, Philosophical Quarterly, Vol. 33, 1983, pp. 45-62, p. 54.
42. Id., p. 57.
43. Id.
44. See Rose, Property & Persuasion, Westview Press, Boulder, CO, 1994, p. 14.
45. Id., p. 16.
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Responsibility is the final value of property that I shall identify. The connection
between property ownership and personal responsibility can be developed on the
basis of diverse strands of thought. One is the tradition of positive liberty.46 From this
perspective, a person is not truly free until his desires, plans, and goals are stabilized
so that there is continuity between the plans and actions of his past and those of his
future.47 The person who acts on the basis of whim, who flits from one impulse to
another, is not truly free but instead is a hostage to such unstable urges. Such a person
has no real sense of enduring identity. Even his moral agency is subject to doubt. Pri-
vate ownership of property, the argument goes, fosters a deeper sense of freedom by
stabilizing a person in particular ways. The idea is that a regime of private ownership
inculcates in individuals a sense of personal responsibility because they realize that
theymust effectivelymanage their own property if they are to satisfy their own needs.
Through ownership individuals acquire not only certain skills but, more important,
particular habits of thought – forward-looking, calculating, and mindful of alterna-
tives – that free them from caprice andwhim and give them an understanding of what
T.H. Green called the ‘permanent good’.48

Another strand of thought connecting property with responsibility focuses less on
responsibility to oneself than responsibility to others. There is a very old tradition
of property theory that is concerned with the responsibilities that individual owners
owe to their societies. Connected with ideas of ownership (especially of land) as
stewardship, the tradition dates back at least to Biblical texts.49 The idea that owners
owe responsibilities to their societies is a major theme in property theory in many
jurisdictions. In some civil-law jurisdictions, there is an important tradition inproperty
legal theory emphasizing the “social function of property”.50 This tradition,whose ori-
gins areusually traced to theFrench legal theorist LeònDuguit,51 viewspropertynot in
terms of a right but rather as a social function.52 Not only does the owner owe respon-
sibilities to put the property to the service of the community, but the state should pro-
tect property only to the extent that the owner fulfills this social responsibility.53 The

46. See Waldron, The Right to Private Property, supra note 38, pp. 310-313.
47. See id., p. 308.
48. T.H. Green, Lectures on the Principles of Political Obligation, CambridgeUniversity Press, Cambridge, 1986

(orig. pub. 1882), p. 7.
49. See P.W. Salsich, Jr., ‘Toward a Property Ethic of Stewardship: A Religious Perspective’, in C. Geisler &

G. Daneker (Eds.), Property and Values: Alternatives to Public and Private Ownership, Washington, D.C.,
Island Press, 2000, pp. 21-40, p. 21.

50. SeeM.C. Mirow, ‘The Social-Obligation Norm of Property: Duguit, Hayem, and Others’, Florida Journal
of International Law, Vol. 22, 2010, pp. 191-226.

51. SeeU.Mattei, Basic Principles of Property Law: A Comparative Legal and Economic Introduction, Greenwood
Press, Westport, CT, 2000, p. 31.

52. See S.R. Foster & D. Bonilla, ‘The Social Function of Property: A Comparative Perspective – Introduc-
tion’, Fordham Law Review, Vol. 80, 2011, pp. 101-113, p. 102.

53. Id., pp. 102-103.
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connection between property and responsibility to others is the basis of the social obli-
gation idea in American property legal theory.54 The major difference between that
idea and the civil law social function doctrine is that the latter is externally imposed
on owners, unlike the social obligation normwhich is conceived as internal to the con-
cept of ownership itself.

6.4.3.1 Linking Property’s Values with Property’s Types
The second step is to discern which of the values that ground property are at stake in
the disputed plan of expropriation. It might seem at first that this inquiry implies that
public-use analysis must proceed on an ad hoc, or case-by-case basis. That is not nec-
essarily so, however. Different values implicate different types of property so that it is
reasonable to develop legal presumptions about outcomes based substantially on the
type of property involved.

A practice of the German Constitutional Court is highly instructive here. As men-
tioned previously, the property clause of the German Basic Law includes a social obli-
gation provision.55 A key practice that the courts have developed in applying this
provision is the so-called ‘scaling’ function (Abstufung der Sozialpflichtigkeit). The court
scales, or grades, the social-obligation norm’s limitation on property according to its
relation to the individual owner. As one observer explains:

[T]he closer the specific property right is involved in providing security for the personal lib-
erty of its holder, the narrower the restrictions which prevent the legislature from interfering
with that right; and the further a specific property right is removed from the sphere within
which the personal liberty of its holder is preserved, the easier it becomes for the legislature
to regulate the limits of that right.56

As part of this analysis, the court inquires whether and to what extent other persons
are dependent on the use of the owner’s property. The greater the degree of depen-
dency, the greater the social function and, consequently, the greater the degree of
legislative freedom to define the individual owner’s zone of autonomy more
narrowly.

As a result of this scaling function, the German court has created a hierarchy of types
of property interests, granting stronger protection to some, relatively weaker

54. On the social obligation idea in American property theory, see, e.g. J.W. Singer, Entitlement, Yale Uni-
versity Press, New Haven, 2000; G.S. Alexander, ‘The Social Obligation Norm in American Property
Law’, Cornell Law Review, Vol. 94, 2009, pp. 745-820; E.M. Peñalver, ‘Land Virtues’, Cornell Law Review,
Vol. 94, 2009, pp. 821-888.

55. Basic Law of the Federal Republic of Germany, art. 14(2): “Property entails obligations. Its use should also
serve the public interest”.

56. A.J. van der Walt, Constitutional Property Clauses, Juta Law, Cape Town, 1999, p. 135. SeeM. Thormann,
Abstufung in der Sozialbindung des Eigentums, Boorberg, Stuttgart, 1996, pp. 211-225.
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protection to others, depending upon the social functions they serve.57 Property inter-
ests whose function is primarily or even exclusively economic, that is, private wealth-
creating, receive minimal protection under German constitutional law. Such interests
are viewed as not immediately implicating the fundamental values of personal auton-
omy and self-realization. Other interests, those that immediately implicate the
owner’s autonomy and self-realization interests and her opportunity to practice
self-governance receive stronger protection. So, for example, the interest of a landlord
who does not personally reside on the premises is given lesser weight than that of her
tenant, whose opportunity to remain in possession is considered essential to auton-
omy, security, and self-governance values.58

Does this mean that commercial interests always receive weaker protection than non-
commercial or personal property interests? Not necessarily. Some commercial inter-
ests may implicate many of the same values embedded in personal interests. Small,
family-owned businesses, for example, involve autonomy, security, and self-realiza-
tion interests much in the way that residential property does, and they should receive
relatively strong protection.

6.4.3.2 Purposive Analysis Is Dynamic
Another aspect of the German Court’s purposive approach that is instructive is its
recognition that purposes change over time. The Court’s scaling analysis is function-
ally dynamic. It is functionally dynamic in the sense that the courts consider social and
economic changes that have affected the purposes that particular resources serve over
time.59 An influential treatise on German constitutional law aptly captures this focus
on the functional change of property and its relevance to constitutional protection:

As a basis for the individual existence and individual conduct of life as well as a principle of
social order the individual ownership of property has lost its importance. Modern life is
based only to a limited extent on the individual power of disposition as the basis for individual
existence, with respect, for example, to the peasant farm or the family enterprise. The basis for
individual existence is usually no longer private property as determined by private law, but
the product of one’s own work and participation in the benefits of the welfare state.60

The relevance of functional changes of property to constitutional protection is illus-
trated by the Small Garden Plot case (Kleingartenentscheidung).61 In that case, the Court

57. See Van der Walt 1999, pp. 124-125; P. Badura, ‘Eigentum’, in E. Benda et al (Eds.), Handbuch des Ver-
fassungsrechts, De Gruyter, Berlin, 1984, pp. 653-696. The major cases on this are BVerfGE 89, 1 (Besitz
des Mieters) and BVerfGE 50, 290 (Mitbestimmung).

58. See BVerfGE 89, 1 (Besitz des Mieters).
59. See, e.g. BVerfGE 52, 1 (1979) (Kleingarten), discussed infra.
60. K. Hesse, Grundzüge des Verfassungsrechts der Bundesrepublik Deutschland, 20th edn, Müller, Heidelberg,

1995, p. 192 (author’s trans.).
61. BVerfGE 52, 1 (1979).
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struck down a federal statute that severely limited the right of landowners to termi-
nate garden leases. The historical background of the statute and changes in social con-
ditions are crucial to understanding the decision. At one time in German history, it
was common for large landowners, particularly on the outskirts of cities, to lease
to people who owned little or no land small plots for the purpose of small gardens.
These garden plots were an important method of feeding the German public. As the
dominant means of agricultural production shifted to large-scale commercial produc-
tions, these individual garden plots lost their original social purpose and indeed
became something of an anachronism. The individual landowners in the case wanted
to change the use of their land from agricultural purposes to commercial development
because the amount of annual rent from the leasehold had become insubstantial. They
applied for a permit to terminate the garden lease on their land, but the regulatory
agency refused to grant the permit because the federal statute did not recognize this
sort of change of circumstances as a permissible basis for terminating leases. The
Court held that the statute was unconstitutional because the magnitude of the restric-
tion on the owner’s freedom of use was disproportionate to the public purpose to be
served.While the original function of these garden allotments was to provide a source
of food in times of social emergency, the purpose had by modern times become no
more than to be a source of recreation, a social function that the court regarded as
decidedly less weighty than its original purpose. Comparing the weakness of the
new function with the severity of the restriction on the owners’ use, the court had little
difficulty in concluding that the statute was unconstitutional.

6.4.3.3 Purposive Analysis Is Comprehensive
The third and final step is to consider the implicated values as they apply to both
parties, i.e. the owner whose land the state seeks to expropriate and the intended
beneficiary(ies) of the expropriation. Purposive reasoning is comprehensive, and
the purposes of all affected property interests and their attendant values matter
in the public-use calculus. Such a comprehensive approach is necessary if the basic
commitment to promoting human flourishing is to be taken seriously. Equality is
itself a constituent element of human flourishing, and treating all of the affected
parties as equals requires that we give each of them their due in terms of evaluating
their interests at stake.

6.4.4 Capabilities, Values, and Resources

Howdo the capabilities that I briefly discussed earlier relate to this purposive analysis
of property’s values? Stated briefly, the capabilities are the means by which the rel-
evant values are protected and realized. As I indicated previously, human flourishing
is constituted by multiple values which cannot be reduced to any single foundational
value. These values are themselves realized through certain human capabilities. Dif-
ferent values depend upon different, and sometimes multiple, capabilities, in order to
be realized.
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Capabilities themselves sometimes require particular resources for their nurturing
and development. The capabilities of life and freedom, for example, are virtually
meaningless if someone does not have a place they are entitled to be.62 An abode,
a home, is essential for the development of these capabilities, their attendant values,
such as personal autonomy, and ultimately a well-lived life. A homeless person does
not live a well-lived life even if it is his preference to be homeless. Such a person,
accustomed to receiving little more than abuse or neglect, may come to expect little
more out of life. As Sen points out:

A person who is ill-fed, undernourished, unsheltered and ill can still be high up in the scale
of happiness or desire-fulfillment if he or she has learned to have ‘realistic’ desires and to
take pleasure in small mercies.63

Certain basic resources, then, are essential for human flourishing, and, given property
law’s commitment to human flourishing, those essential resources warrant legal
protection.

. KELO REVIS ITED

We can now return toKelo and revisit the public-use question in that case. The human-
flourishing theory shifts the focus away from the government project involved, which
was the Court’s sole concern, to the values of property as a legally protected, espe-
cially as a constitutionally protected, interest. The theory asks which of property’s
ends are implicated in the planned expropriation andwhat are the human capabilities
that attend those values? In Kelo, the asset that the city intended to expropriate had a
particular and special function; it was the petitioner’s personal residence, her home.
As the German Constitutional Court recognizes,64 the home merits relatively strong
legal protection because of its core purposes, individual autonomy, and personal
security. No one can live a well-lived life lacking security or under continual condi-
tions of subordination in one’s personal sphere.

The home involves other values as well. Consider self-expression. People express
themselves in many ways, of course, non-verbally as well as verbally. Dress and con-
duct are obvious nonverbal expressions of oneself. So also are possessions, including
the home. Indeed, for many people, one’s home is a primary mode of self-expression.
Others can frequently grasp an immediate sense of a person’s identity by looking at
his home, what type it is, where it is located, how it is decorated, and so on.

62. See Waldron, ‘Homelessness and the Issue of Freedom’, UCLA Law Review, Vol. 39, 1991, pp. 295-324.
63. Sen, Commodities and Capabilities, supra note 7, p. 21.
64. Compare BVerfGE 89, 1 (1993) (Besitzrecht des Mieters) with BVerfGE 52, 1 (1979) (Kleingarten).

 Part II Criteria



Responsibility is another of property’s ends that the home involves. Whether owned
or rented, the home requires the individual to acquire skills and forward-looking and
forward-looking and deliberative habits of thought that free him from caprice and
whim and give him an understanding of the long-term, stable good. At the same time
I indicated earlier that responsibility also involves responsibility to others and that the
state should protect property only to the extent that the owner fulfills this social
responsibility. The basic question in Kelo, of course, concerned the scope of Kelo’s
social responsibility – whether it implied subordination to the community’s need
for economic development. We shall return to that question shortly, but first we need
to consider the values and attendant capabilities at stake on the other side, the city,
and the ultimate beneficiaries of the intended expropriation.

This is the stage at which the Court’s focus on economic development gains salience.
Still, the Court’s analysis of the community’s interest in economic development seems
unilluminating. Recall that the Court mentioned only jobs and taxes as the aggregate
social benefits that the city hoped to reap from the development project. That tells us
little or nothing about the property values at stake in the city’s planned project or the
human capabilities necessary to realize those values. What, then, are those values and
capabilities?

The capabilities necessary for individuals to flourish as autonomous moral agents
require the existence not only of social networks within which individuals carry
out the activities that enable them to experience individual freedom but also what
Charles Taylor calls “themundane elements of infrastructurewithoutwhichwe could
not carry on these higher activities […]”.65 These elements of infrastructure include
just the sorts of public projects for which the power of eminent domain is typically
exercised: roads, airports, utility lines, public buildings, parks, communication sys-
tems, and the like. This infrastructure is literally the foundation upon which our soci-
ety, our culture, and our polity rest. It is no exaggeration to say that without this
infrastructure, our society, the very society that nurtures those qualities through
which we experience ourselves as free individuals capable of making choices among
alternatives and defining for ourselves our wants, needs, and values, would not exist.
Each of us as a member of a particular political community, then, depends upon the
continued effectiveness of this infrastructure, and that dependence requires that we
bear some responsibility for maintaining it. That is the purpose of and justification for
expropriation.

The problem now is how to resolve this conflict of property values, i.e. between Kelo,
the property owner, and the city and its intended beneficiaries. The German scaling
approach is useful at this point. As we previously discussed, in applying the social

65. C. Taylor, ‘Atomism’, in C. Taylor (ed.), Philosophy and the Human Sciences: Philosophical Papers II, Cam-
bridge University Press, Cambridge, 1985, pp. 187-210, p. 205.
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obligation term the Constitutional Court scales, or grades, the social-obligation
norm’s limitation on property according to its relation to the individual owner.
The closer the specific property interest is involved in providing security and auton-
omy of its holder, the greater the degree of constitutional protection the interest is
given.66 So, for example, the interest of a landlord who does not personally reside
on the premises is given lesser weight than that of her tenant, whose opportunity
to remain in possession is considered essential to personal security, autonomy, and
self-governance values.67 The home, the Court has said, is critical to these ends.

By contrast, the city’s planned project did not directly implicate property’s core
values. Jobs and taxes are important to society’s well-being, to be sure, but are they
sufficient reasons to overcome the strong property values attached to one’s home?
The home is not sacrosanct. There are occasions when and reasons why it may and
must be sacrificed. In terms of human flourishing, the home may and at times must
be sacrificed when this is essential for creating and maintaining the requisite back-
ground conditions that are necessary for the development of those human capabilities
that are constitutive of a flourishing life. The intended aims of the New London, Con-
necticut, project would maintain those conditions only indirectly by expanding the
city’s tax base and creating new jobs, which in turn would generate more taxes. Com-
pare a more typical example of use of the expropriation power – an expropriation for
purposes of a road. Public projects such as roads are essential components of the
background material infrastructure that supports society and its culture. Here, the
public benefit gained from the expropriation is direct, and it is vital to enabling
the capabilities that are necessary for a well-lived life. A project of this sort68 may
require that even a personal residence, a home, be sacrificed, despite the great impor-
tance attached to that interest’s values.

In situations where there are two competing property interests each supported by
strong property values, it is useful again to follow the lead of the German courts.
In applying the public-interest requirement, the German courts have said that the
requirement means that expropriation is the only possible means of meeting a partic-
ular public need. Moreover, the proportionality principle requires that expropriation
must be strictly necessary to accomplish that need.69 This less-invasive-means test

66. See Van der Walt, Constitutional Property Clauses, supra note 56, p. 135.
67. See, e.g. BVerfGE 89, 1 (Besitzrecht des Mieters case, 1993).
68. There are other examples, of course. Airports and public utility easements are obvious ones.
69. See Van der Walt, Constitutional Property Law, 3rd edn, Juta Law, Cape Town, 2011, pp. 499-500. The

literature on the proportionality principle is vast and complex. Some good places to start include V.C.
Jackson, ‘Ambivalent Resistance and Comparative Constitutionalism: Opening up the Conversation on
“Proportionality”, Rights and Federalism’, University of Pennsylvania Journal of Constitutional Law, Vol.
1, 1999, pp. 583-639, p. 602. D. Grimm, ‘Proportionality in Canadian andGerman Constitutional Jurispru-
dence’, University of Toronto Law Journal, Vol. 57, 2007, pp. 383-397, p. 390; B. Schlink, ‘Proportionality in
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might be used to resolve cases in which the property interests on both sides involve
strong property values, particularly values associated with the personal residence.
Sacrifice of the personal residence would then be required only when no other means
of achieving the public goal is available. That will be true in cases of expropriation
for public projects like roads and airports. Projects such as these are not only
essential they are site-specific, meaning that there is usually no readily available alter-
native location for them. This is why such projects nearly always satisfy the least-
restrictive-alternative test.

Can the same be said of the development project in Kelo? Assuming for the sake of
argument that the project was the only means by which the city could increase taxes
and create more jobs, it is not clear that the project required the exercise of the expro-
priation power. The development area was 90 acres in size, comprised of 115 par-
cels.70 The planners originally had prepared six alternative plans for the project.71

The final development plan divided the total area into seven parcels, each having
a different use purpose (residential, retail store, hotel, etc.). Pfizer, the large pharma-
ceutical firm that was the driving force behind the development project, had never
made any demands regarding the location of any of the particular uses within the
development plan.72 The trial court found that one of the seven parcels was not essen-
tial to the project.73 At least one of the expert witnesses testified that the disputed
expropriations were not necessary to the project’s success, and some of the alternative
plans would have permitted the petitioners’ homes to remain undisturbed.74 Given
this evidence, there is reason to doubt that the least-restrictive-alternative test would
have been met in Kelo.

This is not to say that attempted expropriations of a homewould never succeed under
this approach. Suppose that the home in question is a second home, a vacation home
where the owner lives only for limited periods of time each year. Under these circum-
stances, the values associatedwith the primary residence are not in jeopardy to nearly
the same extent as they arewhere the owner’s sole ormain abode is threatened, and so
they do not weigh as strongly in the calculus of human flourishing and attendant
capabilities. Depending upon the nature of the interest on the other side, it is entirely
possible that the property values associated with that interest will be sufficiently
important to prevail.

Constitutional Law: Why Everywhere But Here?’, Duke Journal of Comparative & International Law 2012,
Vol. 22, pp. 291-302.

70. Kelo v. City of New London, 268 A.2d 500, 509 (Conn. 2004).
71. Id.
72. Id., p. 539.
73. Id., p. 552-555.
74. Id.
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. CONCLUS ION

The public use requirement need not be the anemic doctrine that currently is in the
United States. The consequentist mode of reasoning described here, one informed
by the experiences of courts of other countries, particularly, the German Constitu-
tional Court, permits a more structured and more principled application of that doc-
trine, one that requires the court to attend to underlying property values at stake in
the disputed expropriation matter. The ultimate strength of this approach is that it
promotes human flourishing, the real foundation of property.
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 MORE SAFEGUARDS INSTEAD OF A BAN

OF ECONOMIC DEVELOPMENT TAKINGS

THE KELO CASE FROM A GERMAN PERSPECTIVE

Björn Hoops*

. INTRODUCTION

On 23 June 2005, Justice Stevens delivered the opinion of the US Supreme Court in the
Kelo case. Susette Kelo and other home owners in New London (Connecticut) had
petitioned the US Supreme Court to set aside a judgment of the Connecticut Supreme
Court and declare the takings of their property invalid. The issue at hand was
whether this exercise of the power of eminent domain complied with the public
use requirement laid down in the Fifth Amendment to the Constitution of the United
States of America.1 The takings were based upon a development plan that the New
London Development Corporation (NLDC) had drafted and adopted around the
construction of a new facility of Pfizer, which is a multinational pharmaceutical cor-
poration. The plan was aimed at creating employment, increasing revenues, and revi-
talizing the economy in New London, which had been in decline for years. In order to
achieve the goals of the development plan, the development plan stipulated that on
the land of the petitioners, research and development office space would be built and

* LLB LLM (Bremen/Oldenburg), LLM (Groningen), PhD Candidate and Lecturer, Department of Private
Law and Notarial Law, Faculty of Law, University of Groningen, the Netherlands. E-mail: b.hoops@rug.nl.
1. The Fifth Amendment reads as follows: “[…]; nor shall private property be taken for public use, without

just compensation.” In his Opinion, Stevens found that Section 1 of the 14th amendment declares this
provision applicable to takings under Connecticut State law. Justice Stevens, Opinion of the Court, Kelo
v. City of New London, (04-108) 545 U.S. 469 (2005), p. 1 (available under:<www.law.cornell.edu/supct/
pdf/04-108P.ZO>; last accessed: 4 September 2015). Concurring: D. Schultz, ‘What’s Yours Can be
Mine: Are there Any Private Takings After City of New London v. Kelo?’, UCLA Journal of Environmental
Law and Policy,Vol. 24, No. 1, 2006, pp. 195-234, p. 200. In 2012, Stevens stated in an article that this was
an incorrect finding and that the requirements of substantive due process contained in the 14th amend-
ment instead of the Fifth Amendment should be applied to takings under state law. J.P. Stevens, ‘Kelo,
Popularity, and Substantive Due Process’, Alabama Law Review, Vol. 63:5, 2012, pp. 941-954, pp. 946
et seq. Cf. J.A. Lovett, ‘Somewhat at Sea: Public Use and Third Party Transfer Limits in Two U.S. States’,
inB.Hoops, E.J.Marais, H.Mostert, J.A.M.A. Sluysmans& L.C.A. Verstappen (Eds.), Rethinking Expro-
priation Law I: Public Interest in Expropriation, The Hague, Boom Eleven, 2015, pp. 93-124. As most
economic development takings are effected under state law, it is unclear which Federal constitutional
norm is applicable to most of such takings. In this contribution, this issue need not be resolved because
the analysis not only concerns the Fifth Amendment, but also Connecticut State law as an example of a
state legal order.



parking or retail services would be provided. The directly elected City Council of the
City of New London approved the plan and authorized NLDC to exercise the power
of eminent domain, where necessary, in order to implement the development plan on
the basis of Section 8-193 of the 2005 Connecticut Code. As Susette Kelo and her fel-
low petitioners refused to sell their land voluntarily, the NLDC applied for the taking
of their property rights at the competent courts.

As did the Connecticut Supreme Court,2 Justice Stevens held that economic develop-
ment could constitute a public use and that the takings in the Kelo case complied with
the public use requirement.3 In assessing the constitutionality of the takings, Stevens
practiced deference to the judgment of the City of New London, in particular as to
whether the projects constituted a public use, the likelihood that the public would
actually benefit from the taking, the required magnitude of these benefits, and the
necessity of the taking.4 This judgment created a massive stir in the political and legal
arena because it fueled the fear that private property, in particular homes, could
henceforth be taken for the uncertain promise of economic development or an only
slight advancement thereof.5 Furthermore, it was apprehended that already disad-
vantaged people would be more prone to these takings than more powerful members
of society.6 Some demanded that such takings for economic development be prohibi-
ted,7 and their efforts were crowned with some success. Most notably, the Supreme
Courts of Ohio, Oklahoma, and South Dakota ruled that their respective state consti-
tutions did not permit takings for economic development.8 Other states preferred to
install additional procedural and substantive safeguards in order to protect private
holders of property rights.9

2. Justice Norcott, Opinion of the Court, Susette Kelo et al. v. City of New London et al., SC 16742, available
under: <www.jud.state.ct.us/external/supapp/Cases/AROcr/CR268/268cr152.pdf> (last accessed:
18 October 2015).

3. Justice Stevens, Opinion of the Court, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 14.
4. Justice Stevens, Opinion of the Court,Kelo v. City of New London, (04-108) 545U.S. 469 (2005), pp. 17 et seq.
5. C.E. Cohen, ‘Eminent Domain after Kelo v. City of New London: An Argument for Banning Economic

Development Takings’, Harvard Journal of Law & Public Policy, Vol. 29, No. 2, 2006, pp. 491-568, pp.
548 et seq; Justice O’Connor, Dissenting Opinion, Kelo v. City of New London, (04-108) 545 U.S. 469
(2005), p. 12; Justice Thomas, Dissenting Opinion, Kelo v. City of New London, (04-108) 545 U.S. 469
(2005), pp. 1 and 17 et seq.

6. Justice Thomas, Dissenting Opinion,Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), pp. 17 et seq;
Cohen 2006, pp. 547, 557, 566; I. Somin, ‘Controlling the Grasping Hand: Economic Development Tak-
ings After Kelo’, Supreme Court Economic Review, Vol. 15, 2007, pp. 183-271, pp. 189 et seq (cited as: Somin
2007a).

7. See inter alia Cohen 2006, pp. 543 et seq; Somin 2007a, p. 271.
8. Justice O’Connor, Judgment of 26 July 2006, City of Norwood v. Horney, 853 N.E.2d 1115, 1141 (Ohio

2006); Board of County Commissioners of Muskogee County v. Lowery, 136 P.3d 639, 653 et seq. (Oklahoma
2006). Benson v. State, 710 N.W.2d 131, 146 (South Dakota 2006).

9. See, for instance, Section 8-193(b)(1) of the 2013 Connecticut Code.
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This contribution concerns the permissibility of expropriation or takings with a sub-
sequent transfer of the property to, or conferral of a use right on the property upon,
a private entity for the purpose of economic development to the extent that the pur-
pose is not linked to the removal of blight10 (hereinafter referred to as third-party
transfers for economic development). I argue that a ban of such takings is not inev-
itable. Rather, the United States and the State of Connecticut should install more
judicial, substantive, and procedural safeguards in order to protect home owners
and disadvantaged citizens. My argument is based upon a comparison of the
approaches adopted by Stevens, the Connecticut Supreme Court and Connecticut
State law with Art. 14(3) of the German Basic Law of 23 May 1949 (Grundgesetz;
GG).11 Art. 14(3) GG deals with Enteignung (expropriation), which is the German
equivalent of a taking. The expropriation will only be constitutional if it serves
the public good and is effected by or pursuant to an Act of Parliament (expropriation
statute) that determines the nature and extent of compensation and if equitable com-
pensation is provided.

In the second section, I lay a theoretical foundation for the comparison of the
public use requirement in US constitutional law and Connecticut State law with
the public good requirement under Art. 14(3) GG. In the third section, I seek to
demonstrate that in the light of the jurisprudence of the German Federal Consti-
tutional Court (Bundesverfassungsgericht; BVerfG), the decision of Justice Stevens
that economic development may constitute a public use is not problematic. Rather,
the Federal Constitutional Court installs a close judicial review and interprets the
public good requirement as providing for procedural and substantive safeguards.
In the subsequent sections, I analyze these safeguards under German law and
examine whether such safeguards or safeguards with similar effects can be traced
in the Kelo judgment, the judgment of the Connecticut Supreme Court or Connect-
icut statute law. If not, I discuss to what extent these safeguards could improve the
protection of private holders of property rights and present examples of statutory
provisions from other US states that may serve as models for a reform of Connect-
icut statute law.

10. See on the removal of blight as a public use in US law: US Supreme Court, Berman v. Parker, 348 U.S. 26
(1954); Somin, ‘Is Post-Kelo Eminent Domain Reform Bad for the Poor’, Northwestern University Law
Review, Vol. 101, No. 4, 2007, pp. 1931-1943; W.E. Pritchett, ‘The “Public Menace” of Blight: Urban
Renewal and the Private Uses of Eminent Domain’, Yale Law & Policy Review, Vol. 21, No. 1, 2003,
pp. 1-52.

11. Art. 14(3) GG reads as follows:“Expropriation shall only be permissible for the public good. It may
only be ordered by or pursuant to a law that determines the nature and extent of compensation. Such
compensation shall be determined by establishing an equitable balance between the public interest
and the interests of those affected. In case of dispute respecting the amount of compensation,
recourse may be had to the ordinary courts.”
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. THE SYNTHES IS OF COMPARATIVE TERMINOLOGY

The public good requirement in German constitutional law and the public use
requirement in US and Connecticut constitutional law function as a justification
for the expropriation or taking of land.12 Only if these and other constitutional
requirements are met, will the expropriation or taking be legal. A comparison of
these requirements, however, is complicated by the fact that the constitutional terms
‘public good’ and ‘public use’, similar though they may seem, do not refer to the
same sub-requirements. I analyze the differences in the dogmatic structure of the
requirements in the first two sub-sections of this section. For the sake of simplicity,
I only refer to the dogmatic structure of the public use requirement in the Fifth
Amendment, which does not significantly differ from its counterpart in the Con-
necticut State constitution.13

Due to these differences, a comparison of ‘public good’ and ‘public use’ requires a
theoretical foundation in the form of comparative terms. Such a term refers to various
questions that may fall within or outside the scope of the public good requirement or
the public use requirement. Each question refers to a legal problem that surrounds the
justification of expropriation or takings. By asking these questions one can examine
how German law and US as well as Connecticut State law approach these legal prob-
lems. In the third sub-section, I seek to synthesize comparative terms, which I use
throughout the contribution.

7.2.1 The Dogmatic Structure of ‘Public Use’ under the Fifth Amendment

In the Kelo judgment, Justice Stevens examined the decision of the City of New Lon-
don as to whether the purpose of the urban development project fell under the def-
inition of public use. Stevens referred to this test as a public purpose test rather than a
strict public use test,14 which would require that the land taken is used by the public
after the taking.15 However, he did not give a positive definition of the content of pub-
lic use in this broader sense, but rather stressed that the needs of society may vary in
different locations and times.16

Instead, Stevens sketched a negative definition of the content of public use, which
means that land would not be taken for public use if the envisaged purpose fell under
that definition. This negative definition particularly includes the sole purpose of

12. See, Art. 1 § 11 of the Connecticut State Constitution.
13. Justice Norcott, Opinion of the Court, Susette Kelo et al. v. City of New London et al., SC 16742.
14. Justice Stevens, Opinion of the Court, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 9.
15. Schultz 2006, p. 199.
16. Justice Stevens, Opinion of the Court, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), pp. 8 et seq.
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conferring a benefit upon another private party.17 Apart from this limitation, Stevens
held that the purpose that the City of New London (and the Legislature of Connect-
icut) had determined only had to be legitimate and that the purpose was only subject
to limited constitutional review, which Stevens referred to as deference.18

What ‘legitimate’ means is not entirely clear. It seems to refer to a purpose that does
not fall under the negative definition. In addition to this, a purpose that is only a pre-
text ormerely confers incidental benefits upon the public does not seem to constitute a
legitimate public use.19 A purpose is only a pretext if it is merely meant to disguise a
taking to the sole benefit of another private party, and there are only incidental public
benefits if the primary purpose of the taking is to benefit a private party.20 Further-
more, the legitimacy may also depend upon certain procedural requirements, such as
an urban development plan. However, this seems unlikely. In particular, Justice Ste-
vens did not rule out that economic development takings could be permissible, even
in the absence of a development plan.21 Yet, the absence of such a plan may make the
court abandon its deferential position and trigger closer scrutiny, in particular as to
whether a purpose is only a pretext.22

A test whereby the suitability, necessity, and proportionality in the narrow sense of
the taking are scrutinized currently does not form part of the public use requirement.
Proportionality in the narrow sense refers to the question whether the public interest
in the purpose of the taking outweighs the adversely affected private interests, such
as the property right of the expropriatee, and public interests, such as environmental
protection.23 In the Kelo judgment, Stevens dealt with the decision of the City of
New London on the (amount of) land that is required to implement the urban devel-
opment project. He thus referred to the necessity of the taking. The decision, however,
is only subject to a limited review, which means that there is no strict necessity
test in the sense of a least invasive means-test.24 Also, this limited necessity test is
not integrated into the public use requirement because Stevens did not put it into

17. Justice Stevens, Opinion of the Court, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 6.
18. Justice Stevens, Opinion of the Court, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), pp. 10

and 13.
19. Justice Stevens, Opinion of the Court,Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 7; Justice

Kennedy, Concurring Opinion, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 1 (available
under: <www.law.cornell.edu/supct/pdf/04-108P.ZC>; last accessed: 4 September 2015).

20. Schultz 2006, p. 202. Critical: Justice O’Connor, Dissenting Opinion, Kelo v. City of New London, (04-108)
545 U.S. 469 (2005), p. 10. In state law, this often translates into the requirement that the public benefit
must outweigh the private benefit from the project. See inter alia: 2013 Connecticut Code, Section 8-193
(b)(3)(A).

21. Differing: N.S. Garnett, ‘Planning as Public Use?’, Ecology LawQuarterly, Vol. 34, 2007, pp. 443-469, p. 457.
22. Justice Stevens, Opinion of theCourt,Kelo v. City of New London, (04-108) 545U.S. 469 (2005), pp. 16 et seq.
23. This is the definition used in German law. See BVerfG, Judgment of 17 December 2013,NVwZ 2014, 211,

216 and 219.
24. Justice Stevens, Opinion of the Court, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 18.
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the dogmatic context of the public use requirement. Justice Stevens further referred to
an ‘irrational-means’ test,25 which may not only refer to a necessity test, but alsoto a
suitability test and a (limited) proportionality in the narrow sense test. Justice Stevens,
however, never mentioned the weight of the interests of the petitioners and refused to
assess the positive effects of the project, which renders a test of proportionality in the
narrow sense unlikely. The dogmatic structure of the public use requirement in terms
of the Fifth Amendment and the irrational-means test is thus as follows:
I Public use

1. Purpose falls outside the scope of the negative definition
2. Public benefits are not merely a pretext
3. Public benefits are not merely incidental

II Irrational-means test

7.2.2 The Dogmatic Structure of ‘Public Good’ under the German Basic Law

TheGerman Federal Constitutional Court tends to clarify, complete, and consolidate its
constitutional jurisprudence in the formof abstract and general rules,which need not be
related to the facts of the adjudicated case. Its most recent judgment on expropriation,
the Garzweiler II judgment of 17 December 2013,26 is an example of this technique. This
case inter alia concerned an expropriation of the property of an environmental organi-
sation for the purpose of coal mining and, indirectly, the generation of electricity. Yet,
the judgment gives us insights beyond this specific case about the dogmatic structure of
the public good requirement and third-party transfers for economic development.

The Constitutional Court differentiates between the public good and a public good
objective of particular weight. The latter refers to the purpose of the expropriation,
such as economic development. The Court holds that only a “public good objective
of particular weight” can meet the public good requirement for expropriation.27 This
implies that not every public good objective can justify an expropriation, but that the
objective rather has to be a somehow qualified public good objective in order for the
expropriation to be constitutional.

The Court, however, does not positively define the substance of this term, nor does it
define exhaustively the sources of public good objectives.28 Rather, on the one hand,
the court resorts to abstract formulations. In 1968, before introducing the distinction
between the term public good and public good objectives, it held that the term public
good could refer to a variety of situations and purposes.29 In its Garzweiler II

25. Justice Stevens, Opinion of the Court, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 17.
26. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211.
27. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 161.
28. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 162.
29. BVerfG, Judgment of 18 December 1968, NJW 1969, 309, 313.
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judgment, it considers that the pursued public good objective must be based upon a
specific public interest of sufficient weight.30 Such a public good objective must be
suitable to justify expropriations that the state can be reasonably expected to effect
in order to achieve that public good objective.31 It further adds that the importance
of these objectives may change over time.32

On the other hand, the court provides a negative definition of public good objectives.
In particular, an expropriation must not exclusively serve purely private interests.33

Furthermore, the sole objective of the expropriation must not be to increase the assets
of the state,34 or to acquire property for future and uncertain projects,35 and the expro-
priation cannot be based upon general considerations of expediency.36

Instead of a clear substantive definition, the Constitutional Court makes a clear pro-
cedural choice as to the entity that determines the public good objectives of particular
weight. The Federal or state legislature determines whether or not a public good
objective is so important to society that it must be achieved through expropriation.37

The decisions of the legislator to choose a public good objective and to determine that
the objective is of particular weight are only subject to a constitutional rationality test
(Vertretbarkeitskontrolle).38 This rationality test entails that the Constitutional Court
can only set aside the choice of the legislator if the value judgments, projections, or
goals of the legislator are clearly refutable, clearly flawed, or contrary to the system
of values of the Basic Law.39 Projections can be tested as to whether they are based
upon a sound method, facts, and future events that are sufficiently likely to occur.40

The dogmatic structure of the public good encompasses the public good objective of
particular weight. Then, the expropriation that pursues this public good objective is
subject to a proportionality test, which the courts fully review.41 This test entails an

30. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 162.
31. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 162.
32. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 162.
33. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 162.
34. BVerfG, Judgment of 17 December 2013,ZUR 2014, 160, 162. Cf. D. Riedel, Eigentum, Enteignung und das

Wohl der Allgemeinheit, Duncker & Humblot, Berlin, 2012, p. 205.
35. F. Schack, ‘Enteignung “nur zumWohle der Allgemeinheit”’, BB 1961, pp. 74-78, pp. 76 et seq; W. Leis-

ner, ‘Eigentum’, in J. Isensee & P. Kirchhof (Eds.), Handbuch des Staatsrechts der Bundesrepublik Deutsch-
land, Band VIII: Grundrechte: Wirtschaft, Verfahren, Gleichheit, 3rd edn, Heidelberg, C.F. Müller, 2010,
pp. 301-392, p. 386; W. Schmidbauer, Enteignung zugunsten Privater, Duncker & Humblot, Berlin,
1989, p. 93; Riedel 2012, pp. 201 et seq.

36. BVerfG, Decision of 18 November 1998, NJW 1999, 1176.
37. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 162.
38. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 162.
39. BVerfG, Decision of 2 June 2008, NVwZ 2008, 1229, 1231.
40. BVerfG, Decision of 2 June 2008, NVwZ 2008, 1229, 1231.
41. H.J. Papier, in Maunz/Dürig, GG, Art. 14, No. 574; and Schmidbauer 1989, p. 279.
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examination of the relationship between the envisaged project, such as the urban
development project in New London, and the public good objective. This proportion-
ality test first requires that the project has to be suitable to contribute to the public
good objective. Secondly, the project will only serve the public good if the project
is necessary, whichmeans reasonably required, to achieve the public good objective.42

Thirdly, an expropriation will only serve the public good if the implementation of the
project is proportionate in the narrow sense (verhältnismäßig im engeren Sinne) as
defined earlier.43 The dogmatic structure of the public good requirement in terms
of Art. 14(3) GG is thus as follows:
I Public Good Objective of Particular Weight

1. Outside the scope of the negative definition
2. The legislator takes a procedurally sound decision

II (First) Proportionality Test: the relationship between the project and the public
good objective of particular weight
1. Suitability
2. Necessity
3. Proportionality in the narrow sense

It is important to note that the expropriation is also subject to a second proportionality
test, which falls outside the dogmatic structure of the public good requirement. This
test concerns the relationship between the project and expropriation as a means to
implement this project. The expropriation must be a suitable means to implement
the project. The second necessity test requires that there is no less invasive means
to carry out the project.44 The second test of proportionality in the narrow sense
entails that the burden imposed upon the expropriatee must not be disproportionate
in relation to the contribution that the expropriated property right would make to the
project.45

7.2.3 ‘Public Good’ as a Comparative Term

This overview shows that the dogmatic structures of the examined constitutional
requirements considerably differ from each other. Based upon a balancing of interests,
the German public good requirement measures whether a project makes a net contri-
bution to the public good. By contrast, the public use requirement in US law is rather a
normative standard that is not based upon a balancing of interests, but merely upon
the weight of the public interest in the envisaged project. The consequence is that
under German law, a project that entails disproportionate disadvantages in relation
to its benefits will never serve the public good. Under US law, however, a taking may

42. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 221.
43. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 164.
44. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 215.
45. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 216.
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be invalid because the taking is an irrational means, while the project may still con-
stitute a public use.

An immediate comparison of the two requirements that is indifferent to these vast
differences would not be fruitful. Rather, an autonomous comparative term must
be synthesized for a comparison on the basis of the functional approach to compar-
ative law.46 For the purpose of this synthesis and the comparative analyses in this con-
tribution, I only refer to the term ‘expropriation’ throughout this contribution. This
term also includes takings in terms of the Fifth Amendment and Connecticut State
law, notwithstanding differences in the definition of the terms ‘expropriation’ in
German law and ‘takings’ in US and Connecticut State law. Furthermore, as far
as German law is concerned, the analysis is confined to administrative expropria-
tion under German law, which is an expropriation effected by the decision of an
expropriation authority on the basis of an expropriation statute.47 As to takings
under Connecticut State law, subject to the Fifth Amendment, the analysis is con-
fined to takings effected by the registration of a certificate of taking issued upon
application by an expropriation authority.48

7.2.3.1 The Definition of ‘Public Good’
The term ‘Public Good’ seems a suitable comparative term. Let us define Public Good
as the well-being of society. A project and the expropriation that makes the project’s
implementation possible will serve the Public Good if they contribute to the well-
being of society. The Public Good as a comparative term is not a source of normative
standards. Therefore, the Public Good itself does not dictate what should be the well-
being of society. Rather, it is a descriptive instrument with a body of questions
that serve as a tool to find out what project and what expropriation is regarded
as improving the well-being of society in different legal orders. Not all of the
questions are answered in this contribution, but only those that are relevant to the
comparison of the safeguards against undesirable third-party transfers for economic
development.

Let us call the answers to these questions the definition of the Public Good. This def-
inition will in general not be static because the needs of society change constantly.
Rather, it will be dynamic and differ according to the circumstances of the specific
case. This is also illustrated by the proportionality test in German law and the inci-
dental benefit test in US law. Besides, the definition of the Public Good may not be
limited to expropriation law, but may also be shaped in other areas of law, such as

46. R. Michaels, ‘The Functional Method of Comparative Law’, in M. Reimann & R. Zimmermann (Eds.),
The Oxford Handbook of Comparative Law, Oxford, Oxford University Press, 2006, pp. 339-382.

47. Papier, in Maunz/Dürig, GG, Art. 14, No. 549.
48. See, Sections 8-128 to 8-132 of the 2013 Connecticut Code.
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planning law. This is particularly true if the expropriation serves to implement a pro-
ject that has been laid down in a spatial plan as the result of a planning procedure.49

The definition can be approached from a substantive or a procedural point of view.
The substantive definition of the Public Good answers the question what the content
of Public Good is. For instance, the negative definitions given by the Federal Consti-
tutional Court and the US Supreme Court form part of a substantive definition
because they tell us what projects cannot serve the Public Good. It may also refer
to rules on the weight of adversely affected private and public interests as well as
of the public interest in the project in the decision on whether a project serves the
Public Good. By contrast, the procedural definition of the Public Good refers to the
question how the Public Good is determined. In particular, it presents which entity
defines the Public Good to what extent on the basis of what criteria in what kind
of procedure.

The Public Good first refers to the envisaged project and asks whether the project ser-
ves a purpose that may generally legitimize expropriation as a means to enable the
project developer to implement the project. The Public Good, however, goes beyond
the legitimate purpose of the project. The second question is whether and, if so, how
the examined legal order places the project, its legitimate purpose, and the expropri-
ation in their economic, environmental, and social context. In some legal orders, the
scrutiniation of the purpose of the expropriation may be confined to the classification
of the project’s purpose as legitimate. Others may also take into account the adverse
effects of the project and the expropriation on other public interests and the private
interest of the expropriatee in the property. In adding a proportionality test to the
public good requirement, the German Federal Constitutional Court indicates the rel-
evance of this contextualization. The US Supreme Court also seems to acknowledge,
albeit to a lesser extent, the importance of the contextualization by referring to an irra-
tional-means test. Yet, it must be stressed again that the Public Good is a descriptive
tool and that the second question does not imply the value judgment that a legal order
should take those interests into account.

The Public Good thus consists of two elements:
1. The project and its legitimate purpose
2. The contextualization of the project, its legitimate purpose and the expropriation

The definition of the project and its legitimate purpose raises several questions of a sub-
stantive nature. What purposes may qualify as legitimate? Within that scope, under
what conditions is the project suitable to serve such a purpose and under what condi-
tions does the project do so sufficiently? Questions that formpart of the procedural def-
inition of the Public Good could be the following. What entities determine to what

49. See, for instance, § 85(1) lit. 1 of the Federal Building Code (Baugesetzbuch, BauGB).
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extent the project and its legitimate purpose?What procedures do those entities follow?
Who can participate in those procedures under what conditions? In what way does the
input of the participants have to be taken into account?

The definition of the economic, environmental, and social context also poses various
questions of a substantive nature, such as the following. What weight does the pro-
ject’s legitimate purpose need to have to justify an expropriation? In what way are
alternative projects taken into account that equally serve the chosen public interest,
but are less detrimental to other interests? Does the expropriation have to be the least
invasive (suitable) means to implement the project? Are the adverse effects of the pro-
ject and the expropriation on other public interests, such as environmental protection,
or the private interest of the expropriatee in the property taken into account? If so, in
what way? What is the weight accorded to adversely affected interests? Would the
expropriation only be valid if the legitimate purpose outweighed the adversely
affected interests or is there another kind of threshold? This contextualization further
raises questions of a procedural nature. What entities take the affected interests into
account?What procedures do those entities follow?Who can participate in those pro-
cedures under what conditions? In what way does the input of the participants have
to be taken into account?

7.2.3.2 Judicial Scrutiny and Securing Measures
Besides the definition of the Public Good, one may analyze the (judicial) review of the
definition of Public Good. It poses several questions.Who can challenge the definition
of the Public Good? With what intensity do the courts (or other entities) review the
definition of the Public Good? Does the intensity differ per entity that defined the
Public Good? Would the answers to these questions differ if the legislator defined
the Public Good to a larger or lesser extent?

The Public Good may not only impose quality criteria that are applied to the envis-
aged project and the expropriation before the expropriation, but there may also be a
time dimension to the Public Good. In particular, this concerns the securing of the con-
tribution of the projects to the Public Good after the expropriation. This issue poses
various questions. Must measures that ensure the implementation of the project be
taken? Which entity adopts these measures? What are the consequences of a failure
to implement the project or the decision to change the purpose for which the property
is used? Would the expropriatee have a right to reacquire the property?

. IS ECONOMIC DEVELOPMENT A LEGIT IMATE PURPOSE IN

EXPROPRIAT ION LAW?

The US and the Connecticut Supreme Court refused to extend the negative substan-
tive definition of public use to economic development. In US and Connecticut State
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law, economic development can thus qualify as a legitimate purpose. This judgment
led to a politically charged debate about whether third-party transfers for economic
development should be permissible.50 A few legal scholars, such as Cohen and Somin,
even demanded an outright ban of such an expropriation.51 The judicial and legisla-
tive response followed promptly. There are roughly two groups of responses that
impose restrictions to the power of eminent domain of state institutions.52 The first
group of responses led to the ban of third-party transfers for economic development.
The Ohio Supreme Court and its Oklahoma and South Dakota counterparts found
that the Kelo judgment was not a suitable judgment to guide the interpretation of
the respective state constitution. They concluded that third-party transfers for eco-
nomic development were unconstitutional.53 The amended Art. 10 § 2 of the Con-
stitution ofMichigan also prohibits third-party transfers for economic development.
Furthermore, Subdivision 11(b) of Chapter 117, Section 025 of the 2013 Minnesota
Statutes declares that the benefits of economic development do not constitute a pub-
lic use, to name but one example of legislative intervention in this direction. In the
total picture, the eminent domain laws or constitutions of the majority of states do
not permit third-party transfers for (the sole purpose of) economic development,
either as a long-standing norm or as a response to the Kelo jurisprudence of the
US Supreme Court.54

The second group of responses merely consisted of additional requirements, both of a
substantive and a procedural nature. An example would be the 2013 Connecticut

50. W.R. Wilkerson, ‘Kelo v. New London, the Institute for Justice, and the Idea of Economic Development
Takings’, inW.V.McIntosh & L.J. Hatcher (Eds.), Property Rights and Neoliberalism,Cultural Demands and
Legal Actions, Surrey & Burlington, Ashgate, 2010, pp. 59-74, pp. 67 et seq.

51. Cohen 2006, pp. 558 et seq; Somin 2007a, pp. 185 and 189; See also: S.D.Mikkelsen, ‘EminentDomain after
Kelo v. City of New London: Compensating for the Supreme Court’s Refusal to Enforce the Fifth Amend-
ment’, Duke Journal of Constitutional Law & Public Policy Sidebar, Vol. 2, 2007, pp. 11-23, p. 21.

52. Cf. Somin 2007a, p. 256.
53. City of Norwood v. Horney, 853 N.E.2d 1115, 1141 (Ohio 2006); Bd. of Cnty. Comm’rs of Muskogee Cnty.

V. Lowery, 136 P.3d 639, 653 et seq. (Oklahoma 2006); Benson v. State, 710 N.W.2d 131, 146 (South
Dakota 2006).

54. See, for examples: New Jersey Superior Court, Appellate Division, Judgment of 14 May 2008, City of Long
Branch v. Louis Thomas Anzalone; Constitution of Louisiana, Art. I § 4(B)(3); Arizona Revised Statutes,
Section 12-1136(5)(b); 2014 Florida Statutes, § 73.013(1); Idaho Statutes, § 7-701A(2)(b); 2014 Kentucky
Revised Statutes, § 416.675(3); North Dakota Revised Statute, § 32-15-01(3); 2014 NewMexico Statutes,
§ 42A-3-1; Maine Revised Statutes, § 816(1)(A); Alabama Code, § 18-1B-1; Alaska Statutes, § 09.55.240
(d); Delaware Code, § 9501A(a); New Hampshire, Section 498-A:2(VIII)(b); 2014 Pennsylvania Consol-
idated Statutes, § 26-204(a); Wisconsin Statutes, § 32-03(6)(b); Utah Code, § 78B-6-501; North Carolina
Statutes, § 40A-3(a); ColoradoRevised Statutes 2013, § 38-1-101(1)(b)(I); 2014MontanaCodeAnnotated,
§ 70-30-102; 2010Georgia Code, § 22-1-1(9)(B); Art. 1 § 17(b) of the Constitution of Texas does not permit
third-party transfers for the primary purpose of economic development. West Virginia Code, § 54-1-2
(11), provides a similar rule. Critical of this rule and of exceptions to the ban in some of these states:
Somin 2007a, pp. 256 et seq.
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Code. Before Kelo, Section 8-186 of the 2005 Connecticut Code declared that designa-
tions laid down in project plans that served economic welfare through the promotion
of economic growth, constituted public uses. Section 8-193 of that Code allowed for
expropriation that served to implement this project plan. After Kelo, such an expro-
priation is still permissible, but subject to more conditions. Section 8-189 of the
2013 Connecticut Code stipulates that the development planmust containmore infor-
mation on the benefits of the projects. Section 8-193(b)(1) nowprecludes expropriation
for the sole purpose of increasing local tax revenue. Section 8-193(b)(2)(3) of that Code
provides for additional substantive requirements, such as a reasonable necessity test,
and procedural requirements, such as a two-third majority in the legislative body of
the municipality and a hearing.

From a German perspective, the first group of responses, particularly the
response of the constitutional courts, seems rather alien. The Supreme Courts
of Ohio, Oklahoma, and South Dakota preclude state institutions from exercising
the power of eminent domain for the purpose of economic development, thereby
extending the negative substantive definition of legitimate purposes. The amen-
ded Art. 10 § 2 of the Michigan State Constitution does the same. The Minnesota
State legislature restricts the scope of expropriation authorities by extending the
negative substantive definition of legitimate purposes beyond what is constitu-
tionally required.55

Unlike someUS state constitutions, but analogous to the Fifth Amendment in the light
of the Kelo judgment, German constitutional law views economic development as a
legitimate purpose. It took the Federal Constitutional Court two attempts to come
to this conclusion. Despite years of fierce debate,56 the Court missed the first chance
to bring about clarity in the case ofDürkheimer Gondelbahn. In that case, a new private
cable car was envisaged to promote tourism and economic development in the spa
town of Dürkheim. The Federal Constitutional Court, however, did not decide upon
whether or not economic development was a public good objective of particular

55. Under the Fifth Amendment, US or state law can contain requirements that protect citizens more from
the power of eminent domain than does the Fifth Amendment:M. Fenster, ‘The Takings Clause, Version
2005: The Legal Process of Constitutional Property Rights’, University of Pennsylvania Journal of Consti-
tutional Law, Vol. 9, No. 3, 2007, pp. 668-744, p. 690, and, citing Justice Stevens, Somin, Taking Property
Rights Seriously? The Supreme Court and the ‘Poor Relation’ of Constitutional Law, GeorgeMasonUniversity
Law and Economics Research Paper Series, 08-53, 2008, p. 9, available at SSRN: <http://papers.ssrn.
com/sol3/papers.cfm?abstract_id=1247854> (last accessed: 18October 2015). The same applies to stric-
ter requirement in German statute law than in the GermanBasic Law: Papier, inMaunz/Dürig, GG,Art.
14, No. 573; and Schmidbauer 1989, pp. 64 et seq.

56. See, for instance, A. Hamann, ‘Enteignung von Grundstücken zu Gunsten größerer industrieller Vorha-
ben’, BB 1957, pp. 1258-1259;M. Bullinger, ‘Die Enteignung zugunsten Privater’,Der Staat 1962, pp. 449-
477, pp. 455 and 477; A. von Brünneck, ‘DasWohl derAllgemeinheit als Voraussetzung der Enteignung,
Zugleich eine Auseinandersetzung mit dem Boxberg-Urteil des BVerwG, 1985, 739’, NVwZ 1986, pp.
425-431, p. 430.

7 More Safeguards instead of a Ban of Economic Development Takings



weight.57 The Constitutional Court rather declared the expropriation unconstitutional
because the expropriation was not based upon a sound statutory basis.58 The expro-
priation authority relied upon a Federal statute in order to expropriate the land. How-
ever, there was a more specific state statute in place, and it was the exclusive
competence of the states to regulate the construction of cable cars.

Only in 1987 did the Court clarify whether or not expropriation for the benefit of pri-
vate parties (Enteignung zugunsten Privater) for the purpose of economic development
was permissible. In that case, themunicipality of Boxberg, situated in a regionwith an
under-developed economic structure, had been in economic decline for years. In
order to generate employment, it applied for the expropriation of agricultural land
for the construction of a Mercedes-Benz test track for the vehicles of this renowned
private car manufacturer. In its judgment, the Constitutional Court found that the pri-
vate nature of the entity to which the expropriated property would be transferred
(hereinafter: transferee) “[…] is not of decisive importance to the constitutionality
of expropriation […]”.59 It explicitly concluded that a third-party transfer can be per-
missible, even if “[…] the contribution to the public good […] is only an indirect con-
sequence of the business activities of the transferee.”60 These indirect consequences
may refer to economic growth, employment opportunities, and other beneficial indi-
rect consequences of economic activities.

The Court subsequently declared the expropriation unconstitutional because the statu-
tory basiswas not sufficiently specific to permit a third-party transfer for economic devel-
opment.61 The purpose of the project, the creation of employment, was not cited as a
reason why the expropriation was unconstitutional. Furthermore, the Constitutional
Court elaborates on how specific an Act of Parliament that permits a third-party transfer
for economic development would have to be in order to be constitutional.62 All these
aspects and the cited considerations show that the German Basic Law generally permits
third-party transfers for economic development.63Only a smallminority of scholarswere
still opposed to such third-party transfers after the Boxberg judgment. Lege’s main

57. See, however, the dissenting opinion of Justice Böhmer: BVerfG, Sondervotum Böhmer, Judgment of 10
March 1981, BVerfGE 56, 249, 290.

58. BVerfG, Judgment of 10 March 1981, BVerfGE 56, 249, 262 et seq and 265 et seq.
59. BVerfG, Judgment of 24March 1987,NJW 1987, 1251, 1252; this considerationwas confirmed in BVerfG,

Decision of 18 February 1999, NJW 1999, 2659, 2660.
60. BVerfG, Judgment of 24 March 1987, BVerfGE 74, 264, 264; E. Schmidt-Aßmann, ‘Bemerkungen zum

Boxberg-Urteil des BVerfG’, NJW 1987, pp. 1587-1590, p. 1588.
61. BVerfG, Judgment of 24 March 1987, NJW 1987, 1251, 1252.
62. BVerfG, Judgment of 24 March 1987, BVerfGE 74, 264, 297.
63. Concurring: A. Jackisch, Die Zulässigkeit der Enteignung zugunsten Privater, Peter Lang, Frankfurt am

Main, 1996, p. 121; H.D. Jarass, ‘Die enteignungsrechtliche Vorwirkung bei Planfeststellungen’, DVBl.
2006, pp. 1329-1335, p. 1332; Riedel 2012, pp. 208 and 210 et seq; Schmidt-Aßmann 1987, p. 1588. Papier,
in Maunz/Dürig, GG, Art. 14, No. 580.
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argument is that the public good requirement would lose its significance.64 This opinion
is not persuasive because the public good requirement provides for various substantive
and procedural safeguards, which are discussed below. Despite this criticism, the Con-
stitutional Court has not changed its stance. In the Garzweiler II judgment, the Court con-
firms its Boxberg jurisprudence and considers that “[t]he Constitution does not prohibit
third-party transfers […]”.65 Furthermore, there is no Act of Parliament in German law
that prohibits third-party transfers for economic development.

The banning of third-party transfers for economic development in US states is in part
informed by the argument that the public use requirement should pose a significant –
substantive – obstacle to the use of eminent domain.66 It would, however, be rendered
useless if land could be expropriated where there is a private project developer that
could contribute more to economic development than the current owner.67 Also, the
banning is meant to protect already disadvantaged owners who will be protected
from expropriation promoted by more powerful members of society and will find
it easier to enforce their property rights in court.68 Furthermore, the sanctity of the
home plays a role.69

Although the German Basic Law allows for third-party transfers for economic
development, the Basic Law does protect the interests of home owners and the dis-
advantaged. The Federal Constitutional Court installs a close judicial review and
construes the public good requirement as prescribing substantive and procedural
safeguards if the expropriation authority seeks to effect a third-party transfer for
economic development. In particular, the public good requirement prescribes a
more prominent role of Parliament in the definition of the envisaged project and
its legitimate purpose, two proportionality tests, a greater weight of homes in those
tests, andmeasures that secure the contribution of the project to the public good. My
argument is that the shortcoming of the Kelo judgments of the US and Connecticut
Supreme Courts does not lie in the fact that they declared economic development a
legitimate purpose in expropriation law. If the state to a great extent relies upon the

64. J. Lege, ‘Die Zulässigkeit der Enteignung zugunsten Privater’, NVwZ 1997, p. 882.
65. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 215.
66. Justice O’Connor, DissentingOpinion,Kelo v. City of New London, (04-108) 545U.S. 469 (2005), p. 4 (avail-

able under: <www.law.cornell.edu/supct/pdf/04-108P.ZD>; last accessed: 4 September 2015).
67. Justice O’Connor, Dissenting Opinion, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), pp. 12 et seq.

Justice Thomas, Dissenting Opinion, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), pp. 1 and 17 et
seq (available under: <www.law.cornell.edu/supct/pdf/04-108P.ZD1>; last accessed: 4 September 2015).

68. Cohen 2006, pp. 547, 557 and 566; Somin 2007a, pp. 189 et seq.
69. Justice Thomas, DissentingOpinion,Kelo v. City of New London, (04-108) 545U.S. 469 (2005), p. 14; Cohen

2006, p. 549; J. Fee, ‘Eminent Domain and the Sanctity of Home’,Notre Dame Law Review, Vol. 81:3, 2005-
2006, pp. 783-819, p. 784; D. Becher, ‘The Rights Behind Eminent Domain Fights: A Little Property and a
Lot of Home’ inMcIntosh &Hatcher (Eds.), Property Rights and Neoliberalism,Cultural Demands and Legal
Actions, Surrey & Burlington, Ashgate, 2010, pp. 75-93, p. 76.
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private business sector to fulfill its task to enhance the economic well-being of soci-
ety, it would be illogical to prohibit the use of state powers in cases where private
businesses benefit from it.70 Moreover, third-party transfers for economic develop-
ment sometimes are a necessary means to promote economic development in eco-
nomically weak areas. Rather, as did the German Constitutional Court, the US and
Connecticut Supreme Courts should have introduced judicial, substantive, and pro-
cedural safeguards. Thereby, the public use requirement would not only gain
strength, but it would also protect the interests of the disadvantaged and the home
owners.

. PARLIAMENT ’S ROLE IN THE DEFINIT ION OF THE LEGIT IMATE

PURPOSE

The first safeguard in German law concerns the role of Parliament in the definition of
the legitimate purpose for which property may be expropriated. In this section, I first
compare to what extent German constitutional law and US as well as Connecticut
constitutional law oblige Parliament to define the project’s legitimate purpose in
the expropriation statute if the statute is to permit a third-party transfer for economic
development. Subsequently, I discuss how the German approach to the specificity of
the legitimate purpose may offer additional protection for home owners and the dis-
advantaged. Lastly, I provide some examples of provisions from other US states that
may serve as models for statutory reform.

7.4.1 The Specificity of the Project’s Purpose in the Expropriation Statute

A statute, which is an Act adopted by the Federal or state legislature, must empower
an administrative body to expropriate property.Without a statutory basis, the admin-
istrative decision will be null and void. Under German law, this follows from the
principle of reservation of statutory powers (Gesetzesvorbehalt) and the principle of
legality (Gesetzmäßigkeit der Verwaltung).71 Art. 14(3), second sentence, GG reiterates
this requirement. The reservation of statutory powers, however, not only requires an
empowering statute adopted by the competent legislature,72 but subjects this statute
to certain requirements. More specifically, the legislator has to specify sufficiently the
public good objectives and the projects for which property can be expropriated.73 This

70. Schmidt-Aßmann 1987, p. 1588.
71. The reservation of statutory powers generally applies to all matters that are essential (wesentlich). It is

based upon the essentiality theory (Wesentlichkeitstheorie). As an expropriation infringes a fundamental
right, it is essential and, therefore, subject to the reservation of statutory powers. R. Herzog/B. Grzeszick,
in Maunz/Dürig, GG, Art. 20, VI, No. 105; H. Maurer, Staatsrecht I, 5th edn, C.H. Beck, Munich, 2007,
pp. 209 et seq.

72. See, BVerfG, Judgment of 10 March 1981, BVerfGE 56, 249, 262 et seq.
73. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 162.

 Part II Criteria



follows from the principle of specificity (Bestimmtheitsgebot). Moreover, the people
must be able to deduce from the expropriation statute for which purposes their prop-
erty can be expropriated, as follows from principle of the clarity of norms (Normen-
klarheit).74 The consequence is that the decision to expropriate will be invalid in
two situations despite an empowering statute. First, it will be invalid if the statutory
basis is not sufficiently specific.75 Secondly, it will be invalid if the decision to expro-
priate does not pursue the objective laid down in the expropriation statute.76

In US law, it not only follows from the principle of the rule of law that there must be a
statutory basis for expropriation, but also that statutory normsmust be clear and specific
enough so as to guide people in the conduct of their affairs.77 The expropriation authority
can then only apply for the expropriation of land for the purposes listed in that statute.78

7.4.1.1 Expropriation Statutes under the Fifth Amendment and the Connecticut State
Constitution

The constitutional basics in German and US law thus seem to resemble each other.
Parliament has to adopt an expropriation statute in which it must specify sufficiently
the legitimate purposes for which land can be expropriated. The degree of specificity
may yet significantly differ.

In the eminent domain laws of the states of the United States, one will encounter stat-
utory bases that empower an expropriation authority to expropriate property for pub-
lic use.79 In the Kelo case, a more specific statutory basis was applicable. The statutory
basiswas Section 8-193 of the 2005Connecticut Code. It allowed for expropriation that
served to implement a project plan in terms of Section 8-189 of the 2005 Connecticut
Code. Section8-186of the 2005ConnecticutCodedeclared thatdesignations laiddown
in project plans that serve economic welfare through the promotion of economic
growth, constitute public uses. Economic development could be regarded as the legit-
imate purpose laid down in the expropriation statute, and the designations laid down
in the project plan could be considered the projects. In the vision of Section 8-186 of the

74. BVerfG, Decision of 2 June 2008, NVwZ 2008, 1229, 1230.
75. Jackisch 1996, p. 139; Cf. Maurer 2007, p. 208.
76. Jackisch 1996, p. 139; Cf. Maurer 2007, p. 208.
77. R.S. Summers, ‘Principles of the Rule of Law’, Notre Dame Law Review, Vol. 74, No. 5, 1999, pp. 1691-

1712, p. 1704; D.P. Wood, ‘The Rule of Law in Times of Stress’, University of Chicago Law Review,
Vol. 70, No. 1, 2003, pp. 455-470, p. 457.

78. Generallyonultravires acts: B. Shapiro&R. Jacobvitz, ‘AdministrativeLaw’,NewMexicoLawReview, Vol.
13, 1983, pp. 235-250, pp. 235 et seq. Concerning eminent domain: P.J. Kulick, ‘Rolling theDice:Determin-
ing Public Use in order to Effectuate a “Public-Private Taking” – A Proposal to Redefine “Public Use”’,
Law Review of Michigan State University-Detroit College of Law, Vol. 3:639, 2000, pp. 640-691, p. 657.

79. See, for instance, New York Code, Eminent Domain Procedure, Sections 101 and 103, read in conjunction
with § 13 of the Urban Development Corporation Act 174/68.

7 More Safeguards instead of a Ban of Economic Development Takings



2005 Connecticut Code, they together qualify as public uses. In the 2013 Connecticut
Code, the Connecticut legislature did not significantly change its approach.80

This approach to the specificity of the expropriation statute can also be traced in other
states that still permit third-party transfers for economic development. The eminent
domain laws of Rhode Island, for instance, permit third-party transfers for the pur-
pose of ‘economic development’ on the basis of a plan approved by the executive
body of the expropriation authority.81 In Indiana, a project plan approved by the leg-
islative body of the expropriation authority, for example a City Council, can justify
third-party transfers for ‘economic development’.82

In the Kelo case, the Supreme Court of Connecticut did not address the issue of spec-
ificity. Justice Stevens does not explicitly analyze the project’s legitimate purpose as to
whether it is sufficiently specific. Neither do any of the other Supreme Court justices
in their dissenting or concurring opinions. Stevens merely considers that the City of
New London invoked a specific statute that empowers it to effect a third-party trans-
fer for economic development.83 Therefore, the statutory basis seems in line with the
Fifth Amendment and the Connecticut State Constitution.

7.4.1.2 Expropriation Statutes under the German Basic Law
In general, the Federal Constitutional Court consistently holds that the legislator
must not de facto delegate its task to define the public good objectives and projects
to administrative expropriation authorities. Consequently, a provision that allows
expropriation for a project that serves the public good (ein demWohl der Allgemeinheit
dienendes Vorhaben) would be too unspecific.84 If the state carries out the project on
the expropriated land or if a private transferee provides a service indispensable to a
life in human dignity on the expropriated land, such as health services, education,
and the provision of energy, relatively abstract purposes and projects suffice. For
instance, ‘projects for the purpose of energy supply’ is sufficiently specific.85

Third-party transfers for economic development, however, are subject to stricter
conditions of clarity and specificity. The legislator has to determine unambiguously
whether and for what public good objectives and projects such an expropriation is
permissible.86

80. Sections 8-186, 8-189, 8-191 and 8-193 of the 2013 Connecticut Code.
81. 2014 Rhode Island General Laws, Section 42-64.12-7(a).
82. Indiana Code, Section 32-24-4.5-11.
83. Justice Stevens, Opinion of the Court, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 13.
84. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 162.
85. See § 45(1) lit. 2 of the 2005 Energy Management Act (Energiewirtschaftsgesetz), and BVerfG, Decision of

20 March 1984, NJW 1984, 1872, 1873.
86. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 163.
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In the Boxberg judgment, the Federal Constitutional Court held that the creation or
sustainability of employment or the improvement of the economic structure were
very likely not to be sufficiently specific.87 In the Garzweiler II judgment, the court
scrutinized § 79(1) of the Federal Mining Act (Bundesberggesetz), which postulated
“sustainability of employment in the mining sector” as a public good objective.
Although that provision adds the economic sector in which employment is to be sus-
tained, the Court draws the same conclusion as in the Boxberg judgment.88 Specify-
ing the economic sector thus does not render an expropriation statute sufficiently
specific.

In the German literature, the doubts of the German Federal Constitutional Court
have been consistently viewed as a clear warning that the Court would not hesitate
to strike down any third-party transfer for economic development that is based upon
a statute that contains such abstract public good objectives.89 Besides, these doubts
will persist if an extensive planning procedure precedes the decision to expropriate.
In the Boxberg case, the expropriation authority sought to expropriate land in order
to implement themunicipal binding land-use plan inwhich the test track ofMercedes-
Benz was laid down. § 85(1) lit. 1 of the then Federal Building Act (Bundesbaugesetz)
permitted expropriation for that purpose, as does the same provision of the Federal
Building Code (Baugesetzbuch; BauGB) today. As the directly elected council of a Ger-
manmunicipality adopts such a plan after thorough consultations,90 the binding land-
use plan would have (at least) the same democratic legitimacy as the development
plan in the Kelo case. Yet, the Constitutional Court found without any reference to
the plan that the implementation of a binding land-use plan was not a sufficiently
specific public good objective to justify a third-party transfer for economic
development.91

This seems to be a correct conclusion. More lenient requirements in cases where the
expropriation authority seeks to expropriate property on the basis of a binding land-
use plan would be inconsistent with the Court’s consideration that Parliament must
not de facto delegate its task to define the public good objectives and projects to admin-
istrative authorities. Some authors criticized the Boxberg judgment because it overly
restrained the municipality’s freedom to plan the use of the land in its area.92

87. BVerfG, Judgment of 24 March 1987, BVerfGE 74, 264, 287.
88. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 218.
89. S. Muckel, ‘Die Eigentumsgarantie aus Art. 14 GG als Recht zur Abwehr missbräuchlicher Enteignun-

gen zugunsten Privater. Eine Fallstudie’, in H. Butzer, M. Kaltenborn & W. Meyer (Eds.), Organisation
und Verfahren im sozialen Rechtsstaat: Festschrift für Friedrich E. Schnapp zum 70. Geburtstag, Berlin, Dunc-
ker & Humblot, 2008, pp. 181-194, p. 184.

90. §§ 2, 3, 9, 10(1) BauGB.
91. BVerfG, Judgment of 24 March 1987, BVerfGE 74, 264, 287.
92. Papier, ‘Zum enteignenden Charakter einer städtebaulichen Unternehmensflurbereinigung, zum

enteignungsrechtlichen Gesetzesvorbehalt und den Voraussetzungen und Grenzen einer
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However, as the Court already noted in its Dürkheimer Gondelbahn judgment, the
power of land use planning and municipal self-administration do not entail that
the municipalities can invent projects that justify expropriation.93

Under the German Basic Law, Section 8-193 of the 2005 Connecticut Code would thus
not have constituted a suitable statutory basis for a third-party transfer for economic
development. The same would apply to Section 8-193 of the 2013 Connecticut Code
and the eminent domain laws of Indiana and Rhode Island.

7.4.1.3 A Trend towards Project-Specific Statutes in German Law
The Federal Constitutional Court has yet to clarify the exact degree of specificity that
is required for third-party transfers for economic development. However, it consid-
ered that it was indeed possible to meet the constitutional requirement in a general
statute on third-party transfers for economic development or a project-specific stat-
ute.94 Such a project-specific statute refers to a statute that empowers an administra-
tive body to expropriate property for a specific economic development project.

In practice, neither the Federal legislature nor state legislatures have adopted such
a general statute. However, there are several recent project-specific expropriation
statutes.95 In North-Rhine Westphalia, the state legislature enacted the 2006 Act
on the Construction and Operating of a Pipeline between Dormagen and Krefeld-
Uerdingen (Gesetz über die Errichtung und den Betrieb einer Rohrleitungsanlage zwi-
schen Dormagen und Krefeld-Uerdingen). In Hamburg, the state legislature adopted
the 2004 Aerodrome Act (Werkflugplatz-Enteignungsgesetz) to extend the Airbus
Aerodrome in Hamburg-Finkenwerder. The state legislatures of Baden-Wuerttem-
berg and Bavaria adopted two expropriation statutes for the construction of an eth-
ylene pipeline.96

städtebaulichen Enteignung nach BBauG § 85 Abs. 1 Nr. 1’, JZ 1987, pp. 619-621, p. 620; and Id, ‘Entwic-
klungen der Rechtsprechung zur Eigentumsgarantie des Art. 14 GG’,NWVBl. 1990, pp. 397-403, p. 402;
W. Brugger, ‘Verfassungswidrigkeit der planakzessorischen Enteignung nach § 85 Abs. 1 Nr. 1 und § 87
BBauG (=BauGB)’, ZfBR 1987, pp. 60-65, pp. 61 et seq.

93. BVerfG, Judgment of 10 March 1981, BVerfGE 56, 249, 262.
94. BVerfG, Judgment of 24 March 1987, BVerfGE 74, 264, 297.
95. See also the less recent Bavarian Act on the Construction and Operation of a Pipeline System between

Vohburg an der Donau and Waidhaus of 28 April 1994 (Gesetz über die Errichtung und den Betrieb einer
Rohrleitungsanlage zwischen Vohburg an der Donau und Waidhaus) and BVerwG, Judgment of 24 October
2002, NVwZ 2002, 1488.

96. See the BavarianAct of Parliament: ExpropriationAct for theConstruction and theOperating of a pipe-
line betweenMünchsmünster and the border with Baden-Württemberg at Nördlingen of 10 June 2008
(Gesetz über die Enteignung für die Errichtung und den Betrieb einer Rohrleitungsanlage zwischen Münchs-
münster und der Landesgrenze zu Baden-Württemberg bei Nördlingen), and the Construction and Operat-
ing of an Ethylene Pipeline in Baden-Wuerttemberg Act of 1 December 2009 (Gesetz zur Errichtung und
zum Betrieb einer Ethylen-Rohrleitungsanlage in Baden-Württemberg).
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As to the specificity of the public good objectives and the projects, these statutes
mostly only mention the project itself, the industrial sector that the project serves
to support and the abstract goals of sustainable employment and the improvement
of the regional economic structure.97 Muckel correctly argues that these abstract goals
may not meet constitutional standards.98 The Higher Administrative Court of North-
Rhine Westphalia recently came to the same conclusion with regard to the Act from
North-Rhine Westphalia and referred the case to the Federal Constitutional Court,
which will not decide on the matter before autumn 2016.99

Only the Hamburg Aerodrome Act can serve as an example of how specific a project-
specific expropriation statute should state the project’s legitimate purpose.100 The
statute served as a basis for expropriation for the extension of the Airbus aerodrome
in Hamburg-Finkenwerder. The goal was to enable Airbus to produce and distribute
wide-body aircraft, in particular the A380 aircraft, in Hamburg-Finkenwerder.101

§ 1(2) of the statute says that the strengthening of the aviation industry in Hamburg-
Finkenwerderwould secure Hamburg’s position as an important hub for the European
aviation industry, thereby improving the economic structure of the metropolitan area
of Hamburg. Furthermore, it would sustain the existing (30,000)102 jobs and would cre-
ate new employment opportunities in the aviation industry and with its contractors.
The specificity of the statute is exemplary because the statute indicates that the eco-
nomic structure of a certain company, Airbus, and its contractors is meant to be
improved and that employment will be created in this part of the aviation industry
and with its contractors. Also, the expected positive effects in terms of employment
opportunities can be determined in further detail on the basis of the expected number
of aircraft to be produced.

7.4.2 Protection of Home Owners and the Disadvantaged

The German Federal and state legislatures, as do the Federal and state legislatures in
the United States, thus have the exclusive responsibility to select projects and the

97. § 2 of the North Rhine-Westphalian statute, § 1(2) of the Baden-Wuerttemberg Pipeline Act, and Art. 1
(2) of the Bavarian Pipeline Act.

98. Muckel, ‘Das Bayerische Rohrleitungs-Enteignungsgesetz auf dem Prüfstand der Eigentumsgarantie
nach Art. 14 GG’, BayVBl. 2011, pp. 225-231, p. 229; Muckel & M. Ogorek, Rechtsgutachten zur Verfas-
sungsmäßigkeit des “Gesetzes über die Errichtung und den Betrieb einer Rohrleitungsanlage zwischen Dormagen
und Krefeld-Uerdingen” vom 21.März 2006 (GVNRW, 130) und zu prozessualenMöglichkeiten der StadtMon-
heim am Rhein sowie der Monheimer Verkehrs- und Versorgungs-GmbH, 2007, pp. 19 et seq. Retrieved from:
<www.ig-erkrath.de/cms/upload/pdf/co-pipeline/co-pipeline-gutachten-muckel-verfassungsmaessigkeit-
2007-07-10.pdf> (last accessed: 18 October 2015).

99. Oberverwaltungsgericht Münster, Decision of 28 August 2014, DÖV 2015, 163, paras 257 et seq.
100. As confirmed by Landgericht Hamburg, Judgment of 19 January 2007, BeckRS 2007, 03785.
101. Hamburger Bürgerschaft, Drucksache 17/3920, pp. 5 et seq.
102. This follows from the explanatory memorandum: Hamburger Bürgerschaft, Drucksache 17/3920,

pp. 6 et seq.
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purposes for which propertymay be expropriated. The GermanConstitutional Court,
however, applies a significantly stricter standard of specificity to the expropriation
statute than the US and Connecticut Supreme Court. Consequently, the German con-
stitution compels the legislator to play a more prominent role and narrows the role of
the expropriation authority in the definition of the project and its legitimate purpose,
whereas the US and Connecticut constitution do not. A reason for this difference may
lie in the status of the directly elected City Council in the United States as part of the
legislative branch of the City. This emphasizes that the City Council directly repre-
sents the people of the City. By contrast, the directly electedmunicipal councils in Ger-
many form part of the executive branch of a state. These diverging qualifications may
have led the courts to design the role of the expropriation authority differently.
Another reason is the fear of an unleashed executive branch. An unspecific statute
would open floodgates due to the endless variety of possible economic development
projects so that administrative action would not be subject to reasonable statutory
constraints.103 Moreover, the Constitutional Court stresses the danger of abuse
– one may think of corruption – that arises if stronger private groups in society seek
access to the resources of weaker private groups in order to maximise their profit.104

The experience of an unleashed executive branch during the National Socialist dicta-
torship from 1933 to 1945 may have informed these concerns.105

The German approach is in my opinion better suited to protect the interests of the
groups adversely affected by third-party transfers for economic development. Amore
specific expropriation statute makes it easier for judges to review whether the project
serves a purpose that is legitimate under the expropriation statute. It also provides
more legal certainty and clarity as to the reasons for which someone’s property
can be expropriated.106 This may serve as a warning to the owners and other holders
of property rights, thereby facilitating political and legal action against planning and
expropriation decisions at local level. Experiences in Germany show that there are
often protests and other forms of political as well as legal action against the adoption
and implementation of project-specific expropriation statutes.107

103. Papier & J. Möller, ‘Das Bestimmtheitsgebot und seine Durchsetzung’, AöR 1997, pp. 177-211, p. 180;
Bullinger 1962, p. 455, with further references.

104. BVerfG, Judgment of 24 March 1987, BVerfGE 74, 264, 285.
105. Grzeszick, in Maunz/Dürig, GG, Art. 20, VII, Nos. 14 et seq.
106. G. Henze, Die nicht planakzessorische Enteignung: Prüfung der Voraussetzungen durch die Enteignungsbe-

hörde, Peter Lang, Frankfurt am Main, 2009, p. 67.
107. See, for instance, R. Muschel, ‘Strittige Enteignung kommt’, Schwäbisches Tagblatt, 26 September

2009, retrieved from: <www.tagblatt.de/Home/nachrichten_artikel,-Strittige-Enteignung-
kommt-_arid,78768_print,1.html> (last accessed: 18 October 2015); Author unknown, ‘Die eind-
rucksvolle Baustelle der umstrittenen Ethylen-Pipeline schlängelt sich jetzt durch den Norden
Gmünds’, Rems-Zeitung, 8 April 2011, retrieved from: <http://remszeitung.de/2011/4/8/
die-eindrucksvolle-baustelle-der-umstrittenen-ethylen-pipeline-schlaengelt-sich-jetzt-durch-
den-norden-gmuends/> (last accessed: 18 October 2015).
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This warning in itself obviously does not sufficiently protect the home owners and dis-
advantaged from expropriation. Stricter requirements as to the specificity of the expro-
priation statute, however, also offer more protection because it moves a part of the
definition of the public interest in the expropriation away from the local planning and
expropriation authority to the top of the state system. Such a shift is very likely to trigger
more attention and, therefore, control from the media. Another handy side-effect of pro-
ject-specific expropriation statutes is that the state legislatures, with the exception of the
legislature of North-Rhine Westphalia,108 explicitly and carefully discussed the impor-
tance of the projects and the harm done to the owner of property to be expropriated.109

There are also potential disadvantages.With somemerit, one may argue that the state
legislatures are further away from the people and are therefore less responsive to the
needs of the people and more prone to lobbyism.110 However, although local author-
ities, in particular directly elected municipal councils, may be more responsive, they
are probably more prone to lobbyism and cronyism than the state legislatures due
to less control from the media and the wider public. Also, they often prove to be less
well equipped to take a well-founded decision than institutions of the Federal Repub-
lic or a state.111

The debate about third-party transfers for economic development at state or Federal
levelmay also give rise to an outcry similar to the public responses to theKelo judgment.
This outcry may eventually cause the project-specific bill to be rejected for political rea-
sons that are unrelated to the objective desirability of the project. InGermany, however,
this has not been the case so far. Rather, the state legislatures adopted – after more or
less fierce debates in Parliament and the public arena – the bills tabled before them.

7.4.3 Inspiration from Other US States

Unlike the state laws of Indiana and Rhode Island, there are some state statutes that
may serve as a role model for legislative reform in Connecticut in line with German
law. In Kansas andAlaska, project-specific statutes occur in a different fashion than in
Germany. The eminent domain laws of Kansas provide that third-party transfers for
economic development are only permissible if the state legislature approves the
expropriation and determines the land to be expropriated.112 The law of Alaska per-
mits a third-party transfer for economic development if the state legislature has

108. Landtag Nordrhein-Westfalen, Ausschussprotokoll 14/118, p. 31; Landtag Nordrhein-Westfalen, Ple-
narprotokoll 14/23, p. 2411.

109. Bayerischer Landtag, Plenarprotokoll 15/124, pp. 9058 et seq; Landtag von Baden-Württemberg, Ple-
narprotokoll 14/78, pp. 5632 et seq; Hamburger Bürgerschaft, Plenarprotokoll 17/54, pp. 3231 et seq.

110. L.J.A. Damen et al., Bestuursrecht, Deel 1, 4th edn, Boom, The Hague, 2013, pp. 42 et seq.
111. Damen et al. 2013, pp. 42 et seq; Henze 2009, p. 67.
112. Kansas Statutes, § 26-501b.
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explicitly empowered the transferee to expropriate the property or to receive it.113

Therefore, whereas under German law the legislator must determine the project’s
legitimate purpose, the legislatures of Kansas and Alaska are rather obliged to deter-
mine the land to be expropriated or approve the transferee, respectively.

Concerning the review of the specificity of project-specific statutes, the constitution of
Ohio may serve as a role model. The Supreme Court of Ohio found that a statute that
permits an expropriation for the purpose of revamping a ‘deteriorating area’was too
vague and could not serve as a basis for expropriation.114

. THE ECONOMIC, ENVIRONMENTAL, AND SOCIAL CONTEXT OF THE

PROJECT, ITS PURPOSE , AND THE EXPROPRIATION

In this section, it is first analyzed how US constitutional law, Connecticut State law,
and German constitutional law define the economic, environmental, and social con-
text of the envisaged project, its legitimate purpose, and the expropriation. In partic-
ular, it is considered what weight the legitimate purpose needs to have to justify the
expropriation and which role adverse effects of the expropriation on other public
interests or the private interest of the expropriatee in the property play in that exam-
ination. Furthermore, it is analyzed which entities take these interests into account.
Subsequently, it is discussed how additional procedural and substantive safeguards
in German constitutional law may improve the protection of home owners and the
disadvantaged. Lastly, I provide examples of statutory provisions from US states
other than Connecticut that may serve as an example for statutory reform.

7.5.1 Kelo: Legitimate Purpose-Centered Approach

The approach of the US Supreme Court to the economic, environmental, and social
contextualization of the envisaged project, its legitimate purpose and the expropria-
tion does not seem to take account of public or private interests adversely affected by
expropriation. In the Kelo judgment, Justice Stevens, like his fellow justices, remains
silent on alternatives to the chosen project and the impact that the expropriation may
have on, for instance, the social structure of New London, its commercial structure
and the environment.115 Furthermore, what seems like a gate for those interests to

113. Alaska Statutes, § 09.55.240(2)(d).
114. Justice O’Connor, Judgment of 26 July 2006, City of Norwood v. Horney, 853 N.E.2d 1115, 1141 (Ohio

2006), para 10.
115. See a report on the impact of the expropriation on local businesses: G. Kanner, ‘Justice Stevens Has

Second Thoughts About Kelo. No, Wait – He Doesn’t, But he Can’t Explain it Either’, published on
13 November 2011, retrieved from: <http://gideonstrumpet.info/?p=2221> (last accessed: 18 Octo-
ber 2015). See also: Somin 2008, p. 7. See for similar observations concerning the Poletown judgment of
the Michigan Supreme Court: Somin 2007a, pp. 197 et seq.
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come into play must not be confused with a fully-fledged three-step proportionality
test. Justice Stevens considered that the US Supreme Court would not second-guess
the decision of the City of New London as to the required magnitude of the expected
benefits and as to howmuch andwhich land had to be expropriated in order to imple-
ment the project plan.116 Additionally, the decision of the municipality was indeed
held to be subject to an irrational-means test.117 The former consideration could be
construed as a necessity test. The latter consideration may refer to suitability, neces-
sity, or proportionality in the narrow sense. These tests, however, are not fully-fled-
ged proportionality tests and entail neither a strict necessity test nor that the
legitimate purpose must outweigh the weight of adversely affected interests. The first
reason for this conclusion is that the terms ‘not second-guess’ and ‘irrational’ clearly
show that such tests would only trigger limited judicial review. Secondly, neither Jus-
tice Stevens nor any of his fellow justices weighed the interests of the petitioners
against the public interest in the economic development project.

Rather, theapproachof theUSSupremeCourtmaybereferred toas legitimatepurpose-
centered because theUS SupremeCourtmerely scrutinizeswhether the public interest
in the project overcomes certain normative thresholds.118 Particularly, this means that
subject to an irrational-means test, the beneficial impact of the economic development
project on the publicmust not bemerely incidental andmust not be a pretext to benefit
private parties.119 In Stevens’ own words at a meeting of the Clark County Bar Asso-
ciation after the Kelo judgment had been delivered, the Supreme Court “[…] focused
on the purpose of the entire project, rather than its impact on individuals who happen
toownproperty in the targeted area”.120 It seems that the compensation is the onlyway
in which the Fifth Amendment takes account of the interests of the expropriatee.

The Connecticut Supreme Court also largely follows this legitimate purpose-centered
approach, considering that “[…] the balancing of the benefits and social costs of a par-
ticular project is uniquely a legislative function”.121 In addition to it, the Court sub-
jects the expropriation to a limited review as to whether it is ‘reasonably required’.122

This test does not seem to add to the protection of home owners and the disadvan-
taged because it merely entails an examination as to whether the decision to take

116. Justice Stevens, Opinion of the Court, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 18.
117. Justice Stevens, Opinion of the Court, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 17.
118. Alexander notes that the approach of the US SupremeCourt was project-focused. G.S. Alexander, ‘The

Public Use Requirement and the Character of Consequentialist Reasoning’, in this book.
119. Justice Kennedy, Concurring Opinion, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 1;

Throughout her dissenting opinion, Justice O’Connor labels the economic benefits of the projects
as ‘‘secondary’’ and ‘‘incidental’’: Justice O’Connor, Dissenting Opinion, Kelo v. City of New London,
(04-108) 545 U.S. 469 (2005).

120. Stevens, ‘Judicial Predilections’, Nevada Law Journal, Vol. 6:1, 2005, pp. 1-6, p. 3.
121. Justice Norcott, Opinion of the Court, Susette Kelo et al. v. City of New London et al., SC 16742.
122. Justice Norcott, Opinion of the Court, Susette Kelo et al. v. City of New London et al., SC 16742.
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the propertywas unreasonable, taken in bad faith or constituted an abuse of power.123

The 2013 Connecticut Code largely retains the legitimate purpose-centered approach.
It stipulates that the municipal or City council will not approve the development plan
if the public benefits of the project do not outweigh the private benefits,124 if the cur-
rent use cannot be integrated into the development plan or if the expropriation is not
reasonably necessary to achieve the aims of the development plan.125 This new Code
fails to require themunicipal council to take account of the drawbacks of the project. A
contextualization of the project thus does not take place. It does, however, oblige the
municipal council to scrutinizewhether the current land use can be integrated into the
plan and, therefore, to a certain degreewhether it is necessary for the land to be expro-
priated in order to implement the project.

7.5.2 German Law: Proportionality Tests

In German law, it is the principle of proportionality that contextualizes the project, the
legitimate purpose and the expropriation. Every state actionmust answer to this prin-
ciple.126 It consists of three steps: suitability, necessity, and proportionality in the nar-
row sense.127 The principle of proportionality is relevant at two stages: the planning
stage and when the competent authority applies Art. 14(3) GG.

At the planning stage, a planning authority designs the project.128 The planning
authority balances the relevant interests to find a balance between the public interest
in the project and adversely affected interests so that the disadvantages of the project
are not disproportionate in relation to its contribution to the public good.129 In balan-
cing these interests, the planning authority also has to consider alternative projects
that are equally suitable to realize the purpose of the project.130Mostly, the alternative
projects and the chosen project affect different interests. For instance, if two alternative
routes of a road are considered, one alternative would run through a nature reserve
and affect the environment, whereas the other one would run through a residential
area and affect home owners. The discretion of the planning authority entails that
the planning authority can favor one interest over another although these interests

123. Justice Norcott, Opinion of the Court, Susette Kelo et al. v. City of New London et al., SC 16742.
124. The eminent domain laws of some other states integrate this requirement in some form. See inter alia

Illinois, 735 ILCS 30/5-5-5; Iowa Code, § 6A.22(2)(a) lit. 3; 2010 Tennessee Code, § 29-17-102(2)(D).
125. 2013 Connecticut Code, Section 8-193(b)(3)(A).
126. Grzeszick, in Maunz/Dürig, GG, Art. 20, VII, No. 107.
127. Grzeszick, in Maunz/Dürig, GG, Art. 20, VII, Nos. 112 et seq.
128. If there is no formal planning procedure, the expropriation authority will also have to perform this

function. See Henze 2009, pp. 95 et seq.
129. W. Neumann in Stelkens/Bonk/Sachs, VwVfG, § 74, No. 33; W. Söfker, in Ernst-Zinkahn, BauGB, § 1,

No. 201.
130. BVerwG, Decision of 24 April 2009, NVwZ 2009, 986; BVerwG, Decision of 11 August 2006, NVwZ
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may objectively have the same weight.131 The courts thus only subject the authority’s
choice to a limited review. The planning authority must only choose a less invasive
alternative if the authority must have realized that it was the unmistakably better alter-
native because it has a less severe overall impact on both private and public interests.132

Examples of an unlawful choice of the project are rare.133 For instance, the choicewill be
unlawful if the planning authority prescribes a certain use of private landwhere there is
equally suitable state land available.134 The choice will also be unlawful if the chosen
project affects one interest, such as the preservation of the landscape, more than the
alternative project that otherwise has the same impact as the chosen project.135

Art. 14(3) GG has given the principle of proportionality an exceptional substantive
and procedural shape. From a substantive perspective, an expropriation is not only
subject to one proportionality test, but two, which are mostly subject to a full judicial
review.136 The first proportionality test concerns the proportionality of the project in
relation to the public good. Suitability refers to the question whether or not the project
would contribute to the achievement of the public good objective for which land is to
be expropriated. The project will be necessary if it is reasonably required for the public
good.137 This requirement will be met if the project makes a substantial contribution
to achieving the public good objective.138 It is thus not required that the project is
indispensable to achieve the public good objective. Rather, the Federal Administra-
tive Supreme Court (Bundesverwaltungsgericht; BVerwG) finds this requirement to
be met if the project substantially satisfies a need that is reflected by the goals of
the applicable statute.139 On the one hand, this means that there has to be an ascer-
tainable need relating to the goals of the applicable statute.140 For example, a project
that serves the statutory purpose of the supply of electricity will only be necessary if
there is or will be a need for additional electricity.141 On the other hand, the project
must contribute substantially to the satisfaction of this need. There is no general rule
as to when this would be the case. In the Garzweiler II case, ten million households
could be permanently supplied with electricity from the coal in the mining project.

131. Neumann, in Stelkens/Bonk/Sachs, VwVfG, § 74, No. 125.
132. Neumann, in Stelkens/Bonk/Sachs, VwVfG, § 74, No. 125; Söfker, in Ernst-Zinkahn, BauGB, § 1,

No. 202; BVerwG, Judgment of 8 July 1998, BVerwGE 107, 142, para 33; Cf. BVerwG, Judgment of
20 April 2005, NVwZ 2005, 949, 953; BVerwG, Judgment of 9 June 2004, NVwZ 2004, 1486, 1490;
BVerwG, Judgment of 9 November 2006, NVwZ 2007, 445, 449 et seq.
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The Constitutional Court considers that the project therefore substantially contributes
to the supply of electricity.142

The first two stages concern the project itself, in particular its suitability to realize a cer-
tain legitimate purpose and the extent of the project’s contribution to the realization of
that purpose. The contextualization of the project and its legitimate purpose not only
takes place at the planning stage, but also within the first test of proportionality in
the narrow sense. The project will be proportionate in the narrow sense if it results in
apositiveoverall balanceof,on theonehand, thecontributionof theproject to thepublic
good objective and, on the other hand, both the public interests and private legal posi-
tions that are adversely affected by the project.143 The public interests may include all
adverselyaffected interests that are relevant to theentirepopulationora significantpart
thereof. These public interestsmay range from economic issues, such as electricity sup-
ply, over social issues, such as housing, to environmental issues, such aswater and soil
protection.144 The private legal positions particularly refer to property rights protected
under Art. 14(1) GG.145 The Constitutional Court consistently holds that the authority
must not take account of the compensation that the expropriatee would receive.146

In order to assess the proportionality in the narrow sense of expropriation, the expro-
priation authority must gather all relevant facts. On the basis of these facts, it deter-
mines all relevant public and private interests and to what extent the project benefits
or adversely affects these interests.147 Thereby, the Basic Law ensures that the expro-
priation authority takes note of the interests involved. Then, it has to accord weight to
each interest in accordance with the (beneficial or detrimental) impact of the project,
the Basic Law and, subsidiary to that, the applicable statute.148 Finally, the expropri-
ation authority has to balance the interests to find whether the public interest in the
project outweighs adversely affected interests. The expropriation authority, however,
does not consider alternative projects.149

Despite guidance in the Basic Law and the statute, the balancing of interests, in par-
ticular the decision to accord a certain weight to an interest, remains in part informed
by subjective value judgments of the administrative body or the judge.150 This makes
it difficult to predict the outcome of the balancing tests and to find guidance in the
jurisprudence of the courts. In the jurisprudence of the Constitutional Court,

142. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 229.
143. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 219.
144. See, for instance, BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 219 and 221.
145. Jackisch 1996, p. 115.
146. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 216.
147. Cf. Henze 2009, pp. 114 et seq.
148. Schmidbauer 1989, pp. 142 et seq.
149. P. Runkel, in Ernst-Zinkahn, BauGB, § 87, No. 55.
150. Grzeszick, in Maunz/Dürig, GG, Art. 20, VII, No. 118.
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moreover, there is no example of a disproportionate project. The Garzweiler II case
only gives an example of an incomplete balancing of interests. The expropriation
authority and the Court of First Instance had very extensively dealt with the impor-
tance of the mining project to the supply of electricity in Germany. By contrast,
they had barely engaged in an analysis of its impact upon other public interests,
in particular environmental and water protection, and private interests. Therefore,
the Court concluded that there had been no proper balancing of interests and
declared the expropriation unconstitutional.151

A judgment of the Federal Supreme Court (Bundesgerichtshof; BGH), the highest Ger-
man court in civil and criminal matters, provides one of the rare examples of a project
that is not proportionate in the narrow sense. In the case that led to that judgment, the
expropriation authority wished to expropriate agricultural land in order to carry out a
housing project. The Court considered that the income of the farmerwould decrease by
20% and that the loss of the farm’s best agricultural landwould require risky alterations
to the farmer’s business. The Court found this challenge particularly burdensome as the
farmer was already 54 years old. The Court added that the public interest in healthy
agricultural businesses was at stake. Having weighed the relevant interests, the Court
concluded that the farmer’s interest and the public interest in a viable agricultural busi-
ness outweighed the public interest in the housing project.152 However, the Supreme
Court added that if suitable agricultural landwere provided to replace the expropriated
land, the expropriation would be lawful.153

It is the second proportionality test that contextualizes the expropriation. It entails that
the expropriation must be a suitable, necessary, and proportionate in the narrow sense
means to implement the project for which the land is to be expropriated. The expropri-
ation will only be necessary if there is nomildermeans that is equally suitable to imple-
ment that project.154 There are several cases where the expropriation will not be
necessary. First, the project requires less land than the expropriation authority intends
to acquire through expropriation.155 Secondly, the state already has equally suitable
land at its disposal.156 Thirdly, the required piece of land could be purchased on the
private market on reasonable terms.157 Fourthly, the project could also be implemented

151. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 221.
152. BGH, Judgment of 27 January 1977, NJW 1977, 955, 956.
153. BGH, Judgment of 27 January 1977, NJW 1977, 955, 956.
154. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 163.
155. BVerfG, Judgment of 18 December 1968,NJW 1969, 309, 313; Papier, inMaunz/Dürig, GG, Art. 14, No.

590; U. Battis, in Battis/Krautzberger/Löhr, BauGB, § 87, No. 4.
156. BVerfG, Decision of 8 July 2009, NVwZ 2009, 1283, 1286; BVerfG, Judgment of 17 December 2013,

NVwZ 2014, 211, 215; Papier, inMaunz/Dürig, GG,Art. 14, No. 589; Runkel, inErnst-Zinkahn, BauGB,
§ 87, No. 54.

157. Papier, inMaunz/Dürig, GG,Art. 14, No. 589; Runkel, in Ernst-Zinkahn, BauGB, § 87, No. 54; Battis, in
Battis/Krautzberger/Löhr, BauGB, § 87, No. 4.

7 More Safeguards instead of a Ban of Economic Development Takings



through less invasive legal means than expropriation, for example contractual obliga-
tions, limited real rights or regulatory regimes.158Moreover, it is disputedwhether and,
if so, under what conditions the offer of the expropriatee to implement the project
would render the expropriation unnecessary.159

The expropriationwill only be proportionate in the narrow sense if the extent towhich
the expropriated property contributes to the implementation of the project is not dis-
proportionate to the burden that the expropriation imposes upon the holder of that
property.160 In balancing the benefits of the expropriation against its adverse effects,
the expropriation authority follows the samemethodology set out above in respect of
the first test of proportionality in the narrow sense. Compared to the first proportion-
ality in the narrow sense test, a lower level of scrutiny seems to apply here. The courts
will only set aside a decision if the disadvantages of the expropriation substantially
outweigh the benefits of the implementation of the project.161 The challenges of this
test, however, remain very similar to those of the first proportionality in the narrow
sense test, which have been discussed above.

Procedurally, the legislator must ensure that the legislator or another suitable author-
ity balances the adversely affected interests against the project’s legitimate purpose
and verify the necessity of the project for which land is to be expropriated.162 If the
property is expropriated for the purpose of creating employment or economic devel-
opment,163 it is also for the legislator to give guidance as to how the interests must be
balanced, in particular as to how theweight of each interest can be determined, aswell
as to provide instruments for the fulfilment of that task.164 This guidance is limited by
value judgements contained in the Basic Law.165

7.5.3 Protection of Home Owners and the Disadvantaged

If applied properly, the German approach better protects adversely affected public
interests aswell as theproperty rights of the expropriatee fromarbitrary expropriation.
Unlike the legitimate purpose-centered approach with its irrational-means test, they

158. BVerfG, Judgment of 18 December 1968,NJW 1969, 309, 313; Papier, inMaunz/Dürig, GG, Art. 14, No.
590; Battis, in Battis/Krautzberger/Löhr, BauGB, § 87, No. 4.

159. See, S. deWitt, C. Durinke&M.Geismann, ‘Expropriation Law inGermany’, in J.A.M.A. Sluysmans, S.
Verbist & E.J.L.Waring (Eds.), Expropriation Law in Europe, Kluwer, Deventer, 2015, pp. 177-202, p. 191.
See, however, also § 102(2) lit. 2 BauGB and Runkel, in Ernst-Zinkahn, BauGB, § 87, No. 54.
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ensure that expropriationwill only be permissible if expropriation is the least invasive
means available. Furthermore, projects that affect private and public interests
more than they benefit the public will not serve the public good and can, therefore,
not be implemented by means of expropriation. As the jurisprudence of the German
courts shows, this not only forces the authorities to consider all relevant interests,
but may also form a substantial obstacle to expropriation. An additional procedural
safeguard in this respect is that the Basic Law and Parliament give guidance as to
the weighing of interests, which protects home owners and the disadvantaged more
from an arbitrary balancing of interests at local level.

This approach may also serve the purpose of the public use requirement better than a
legitimate purpose-centered approach. The drafters of the Fifth Amendment envis-
aged the public use requirement as a safeguard of the security of property.166 If, how-
ever, any public benefit that is neither incidental nor found to be a pretext may justify
expropriation,167 the Fifth Amendment is little more than a guarantee of the value of
the property. By contrast, if the weight of the public interest in the project has to be
greater than the constitutionally entrenchedweight of the adversely affected interests,
the property to be expropriated itself will pose an additional hurdle to the expropri-
ation. A side-effect is that the property will be taken more seriously in the legislative
and administrative process. It is for these reasons that the very existence of property
will be better protected.

In the US literature, Cohen criticized balancing tests as not suitable to protect the
holders of property rights from arbitrary third-party transfers for economic develop-
ment. He stressed that it was impossible tomeasure the benefits of an economic devel-
opment project as it was subject to various risks.168 Although it is certainly true that it
is particularly difficult to make projections on how a development project will evolve,
his argument is not persuasive. Projections are inherent to any kind of political or
administrative decision.169 We take decisions because we believe these decisions
are likely, but in most cases not certain, to benefit us in the future.

Rather, we should install some procedural safeguards. Under German law, the pro-
jections of the planning authority, which adopts the plan that is subsequently imple-
mented by means of expropriation, are tested as to whether they are clearly refutable,

166. Justice O’Connor, Dissenting Opinion, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 4.
167. Cf. Cohen 2006, pp. 548 et seq; Justice O’Connor, Dissenting Opinion, Kelo v. City of New London, (04-

108) 545 U.S. 469 (2005), pp. 12 et seq; Justice Thomas, Dissenting Opinion, Kelo v. City of New London,
(04-108) 545 U.S. 469 (2005), pp. 1 and 17 et seq.

168. Cohen 2006, p. 555. See also: Kanner, ‘Kelo v. New London: Bad Law, Bad Policy, and Bad Judgment’,
The Urban Lawyer, Vol. 38, No. 2, 2006, pp. 201-235, pp. 204 et seq and 225 et seq; Somin 2007a, pp. 192
et seq.

169. Cf. Justice Stevens, Opinion of the Court, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 18.
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clearly flawed, or contrary to the system of values of the Basic Law.170 More specif-
ically, projectionsmust be based upon facts, future events that are sufficiently likely to
occur and a soundmethod.171 Thereby, the law ensures that no arbitrarily highweight
is attached to the project. Furthermore, it may be advisable to oblige the expropriation
authority to take preventive and corrective measures that ensure that the envisaged
beneficial effects actually materialize or that the property rights otherwise have to be
transferred back to the original holder. The rules on suchmeasures in German law are
discussed in sub-section 7.8.

Finally, a balancing test may resolve issues pertaining to the criteria of the legitimate
purpose-centered approach of the US Supreme Court. The question whether a public
benefit is only a pretext or merely incidental poses challenges. It may be very difficult
to prove that a public purpose is merely used as a pretext to benefit a certain private
entity. In German literature, there seems to be consensus that it is irrelevant to this test
whether the public good objective or, in comparative terms, the legitimate purpose is
only such a pretext.172 Should the public good objective be notmore than a pretext, the
public interest in the expropriation will mostly not outweigh the public and private
interests adversely affected by the expropriation. However, if that proved to be the
case, the public benefit of the pretext would be so significant that it would justify
an expropriation in any case. The pretext test would thus be superfluous if the US
Supreme Court adopted a balancing test.

A similar reasoning applies to the incidental nature of the benefit that the public pur-
pose confers upon the public. It is very challenging to find criteria or fix a threshold as
to when the public benefit would be the primary purpose of the expropriation or out-
weigh the private benefit. In Germany, Schack proposed such a test,173 but his pleas
have never been answered. A balancing test renders the futile search for criteria and
thresholds unnecessary because incidental benefits will never outweigh the adversely
affected interests.174 Moreover, a test whether the public benefit is merely incidental
may create the perverse incentive for the project developer to apply for the expropri-
ation of evenmore property because then therewill bemore room for economic devel-
opment.175 A proportionality test will not create such incentives because the public
interest in this additional economic development will always have to outweigh the
private and public interests that are adversely affected by this additional economic
development.

170. BVerfG, Decision of 20 February 2008, NVwZ 2008, 780, 783; BVerfG, Decision of 2 June 2008, NVwZ
2008, 1229, 1231.

171. BVerfG, Decision of 2 June 2008, NVwZ 2008, 1229, 1231.
172. R. Dechsling, Das Verhältnismäßigkeitsgebot, Verlag Franz Vahlen, Munich, 1989, pp. 141 et seq.
173. Schack 1961, p. 76. See also Schmidbauer 1989, pp. 96 et seq.
174. Henze 2009, p. 93.
175. In the context of a stricter test applied by the Michigan Supreme Court: Somin 2007a, pp. 211 et seq.
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7.5.4 Inspiration from Other US States

In the US literature, various scholars have proposed integrating a strict necessity test in
the sense of a least invasive means-test and a balancing of interests into the public use
requirement.176 US states have often adopted approaches to the contextualization of the
expropriation that in some way or another go beyond the legitimate purpose-centered
approach of the US Supreme Court and answer to the demands of these scholars.
Frequently, the eminent domain laws include the test whether the expropriation is nec-
essary for the public use.177 The courts, however, will mostly not scrutinize the expro-
priation as to whether it is the least invasive means. Rather, the courts will apply the
abovementioned criterion of reasonable necessity.178 Due to limited judicial scrutiny,
these approaches do not seem suitablemodels for statutory reform.A notable exception
is Ohio where the Supreme Court held that it was for the courts to ensure that the state
take no more land than is required for the project.179 Some states require the expropri-
ation authority to negotiate with the owner of the land first,180 thereby also addressing
an aspect of the necessity of expropriation. This jurisprudence and these provisions
may serve as models for statutory reform.

Some states have also adopted provisions to contextualize the project and its legitimate
purpose,notonly theexpropriation.NewHampshire,whichalso foresees thereasonable
necessity test, requires the expropriation to have a net public benefit.181 This resembles a
test of proportionality in the narrow sense. The courts, however, will only scrutinize the
balancing of interests as to whether the findings are based upon fraud or gross mis-
take.182 Another example of a contextualization of the project and its legitimate purpose

176. See, for instance, L. Berger, ‘The Public Use Requirement In Eminent Domain’, Oregon Law Review,
Vol. 57, 1978, pp. 203-246, p. 242; E.E. Meidinger, ‘The “Public Uses” of Eminent Domain: History
and Policy’, Environmental Law, Vol. 11, No. 1, 1980-1981, pp. 1-66, pp. 46 et seq.

177. See inter alia 2014 Arizona Revised Statute, § 12-1112 lit. 2; North Dakota Revised Statute, § 32-15-05 lit.
2; 2011 Oregon Revised Statute, § 35.235(1), (2); New Hampshire, Section 498-A:9-a(I)(c); Idaho Stat-
utes, § 7-704 lit. 2; California, Section 1240.030(c).

178. See, for instance, Supreme Court of North Dakota, Judgment of 30 September 1997,CITYOFMEDORA,
North Dakota, a Municipal Corporation, Plaintiff and Appellee, v. Gerald GOLBERG, Betty Golberg andMary
Schneider, Defendants and Appellants, Civil No. 970066, para 13; and SupremeCourt of NewHampshire,
Judgment of 1 December 2004, State v. Greene. See also 2011 Oregon Revised Statute, § 35.235(1), (2),
which indicates that the courts practice deference to the expropriation authority’s judgment on the
necessity of the expropriation.

179. In the framework of Art. 1 § 19 of the Constitution of Ohio: Justice O’Connor, Judgment of 26 July 2006,
City of Norwood v. Horney, 853 N.E.2d 1115, 1141 (Ohio 2006), para 69.

180. See inter alia 2014 South Carolina Code of Laws, § 28-2-210; Code of Virginia, § 25.1-101; 2014 Nevada
Revised Statute, § 279.471(2)(a); IndianaCode, Section 32-24-1-5(a). The eminent domain laws ofNorth
Carolina, by contrast, expressly stipulate that such negotiations are not required, North Carolina,
§ 40A-4.

181. New Hampshire, Section 498-A:9-a(I)(c); 2014 Rhode Island General Laws, Section 42-64.12-7(a).
182. Supreme Court of New Hampshire, Judgment of 1 December 2004, State v. Greene.
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is a Californian provision,which says that the public interestmust require the project.183

The eminent domain laws of California and a few other states further provide that the
project must be planned such as to create the greatest public good and cause the least
private injury.184 Such provisions create room for considering whether there is a need
for the project and alternatives that the competent authority did not choose.185 The
review, however, is limited. The courts merely scrutinize whether the authority
grossly abused its discretion.186 A lack of substantial evidence that supports the
authority’s conclusions is an indicator that there is a gross abuse of discretion.187

Again, it seems that limited judicial scrutiny renders these otherwise exemplary
provisions inadequate to serve as models for statutory reforms.

. ADDIT IONAL PROTECT ION OF THE HOME

One of the concerns at the root of the criticisms of theKelo jurisprudence is the fear that
homes can be expropriated for a slight advancement in economic development with-
out any particular protection.188 The home is not only a place of security and repose
and an object of affection and high subjective value.189 As Alexander and Rose con-
vincingly argue, the home is also vital to the exercise of fundamental rights and free-
doms and therefore merits additional protection.190 The German Basic Law shares
this vision.191 Justice Thomas argued in his dissenting opinion that the law should

183. California, Section 1240.030(a).
184. California, Section 1240.030(b); see also: 2014 Nevada Revised Statutes, § 279.471(3)(d); 2011 Oregon

Revised Statute, § 35.235(2); 2014 Wyoming Statutes, § 1-26-504(a)(ii).
185. Cf. Court of Appeal, Fifth District, California, Judgment of 5 August 2004, SFPP, L.P., Kinder-Morgan,

Inc. v. The Burlington Northern & Santa Fe Railway Co., No. F043498.
186. Court of Appeal, Fourth District, Division 1, California, Judgment of 17 December 2001,Redevelopment

Agency of the City of Chula Vista v. Rados Bros., No. D037231; Supreme Court of Wyoming, Judgment of
2 October 2002, Jack M. Conner and Nancy L. Conner v. The Board of County Commissioners, Natrona
County, Wyoming, para 21; § 35.235(2) of the Oregon Revised Statutes indicates that the court practice
deference to the expropriation authority’s assessment.

187. Court of Appeal, Fourth District, Division 1, California, Judgment of 17 December 2001,Redevelopment
Agency of the City of Chula Vista v. Rados Bros., No. D037231.

188. Fee 2005-2006, p. 784; Cohen 2006, p. 549; Becher 2010, p. 76. This is also the result of an empirical study
of Nadler and Diamond: J. Nadler & S.S. Diamond, ‘Eminent Domain and the Psychology of Property
Rights: Proposed Use, Subjective Attachment, and Taker Identity’, Journal of Empirical Legal Studies,
Vol. 5, No. 4, 2008, pp. 713-749, p. 746.

189. Kanner 2006, p. 229; Nadler&Diamond 2008, p. 715; Epstein, R.A., Public Use in a Post-KeloWorld, U of
Chicago Law&Economics, OlinWorking PaperNo. 408, 2008, p. 15. Available at SSRN:<http://ssrn.
com/abstract=1142961> (last accessed: 18 October 2015).

190. C.M. Rose, ‘Property and Expropriation: Themes and Variations in American Law’, Utah Law Review,
2000, pp. 1-38, p. 4; Alexander, in this book. Cf. L. Mansnerus, ‘Public Use, Private Use, and Judicial
Review in Eminent Domain’, New York University Law Review, Vol. 58, 1983, pp. 409-456, p. 428.

191. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 214.
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afford particular protection to the home.192 However, neither Justice Stevens in the
opinion of the US Supreme Court nor the Supreme Court of Connecticut paid partic-
ular attention to the protection of the home of the petitioners.193 Indeed, after his
retirement, Justice Stevens argued that the legal situation would not have been differ-
ent if “[…] it had been a gas station or a pool hall.”194 If this remark concerns the prop-
erty of the expropriatee, this is an indication that the absence of references to the home
was a deliberate choice.

The design of a framework for additional protection of the home from third-party
transfers for economic development first poses the question whether the expropria-
tion of homes for that purpose should be strictly prohibited.195 The eminent domain
laws of Indiana, Louisiana, and Oregon follow this approach.196 However, this
approach does not seem sensible and should not serve as amodel for statutory reform
in Connecticut because it does not allow for a balancing of the interest of the home
owner against the project’s legitimate purpose in a specific case. It does not allow
for the question how many homes are necessary to defeat a project of a certain mag-
nitude. This would lead to undesirable results in situations as the German Garzweiler
II case.197 This case not only concerned an expropriation of property. In that case, a
single home owner also tried to defend his home by challenging the mining permit
to prevent a later expropriation.198 The competent authority estimated that the min-
ing project would produce 35 to 40 million tons of brown coal per year.199 With that
amount of coal, ten million households could be supplied with electricity for around
one year.200 Although this case does not concern an economic development project, it
exemplifies how an approach that does not take account of the number of homes and
the weight of the project could hinder desirable developments. Furthermore, it may

192. Justice Thomas, Dissenting Opinion, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 14.
193. Cf. Fee 2005-2006, pp. 785 and 788 et seq.
194. J. Bravin, ‘Justice Stevens onHis “Most Unpopular Opinion”’,Wall Street Journal, published on 11Novem-

ber 2011, retrieved from: <www.wsj.com/articles/SB10001424052970204358004577032071046475782>
(last accessed: 18 October 2015).

195. See for an overview: Wilkerson 2010, pp. 70 et seq. Calling for a general ban of third-party transfers for
economic development: Somin 2007a, p. 271; Cohen 2006.

196. According to Art. I § 4(B)(3) of the Constitution of Louisiana, economic development can in principle
not constitute a public purpose. The development of local industries is an exception to this rule. Art. VI
§ 21, however, prohibits the expropriation of homes for the development of local industries. § 35-015(1)
of the 2013 Oregon Revised Statutes stipulates that a third-party transfer of land used as a home, busi-
ness establishment, farm or for a forest operation is not permissible. See also: § 32-24-4.5-11(c)(1) of the
Indiana Code.

197. Fee 2005-2006, p. 800.
198. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 211, 226 and 230.
199. Oberverwaltungsgericht Münster, Judgment of 21 December 2007, BeckRS 2008, 31320.
200. Oberverwaltungsgericht Münster, Judgment of 21 December 2007, BeckRS 2008, 31320.
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encourage political players to collude with home owners or to acquire residential
property to prevent the expropriation.201

The German Basic Law, by contrast, adopts another approach. It provides for substan-
tive rules on how to weigh public and private interests in the framework of the propor-
tionality tests.202 It is in this context that it affords particular protection to home owners
that are threatened by an envisaged expropriation. This is despite the fact that the Con-
stitutional Court holds that there is no right to home thatwould formpart of Art. 11GG,
which entrenches the right to freemovement.203 Rather, this protection is integrated into
Art. 14(3) GG. If the expropriation authority deprives someone of their property rights,
and the property is used for residential purposes, these private interests will have a
greater weight in the overall balancing. Themore the expropriation deprives the expro-
priatee of their residential environment, the greater this weight will be.204 An example
fromanother context, the protection of tenants from the termination of their lease, shows
that this approach is not a toothless paper tiger. In 1993, the German Federal Constitu-
tional Court decided that Art. 14 GGwould protect tenants who complywith their con-
tractual obligations from the termination of their lease if the lessor did not have a valid
interest in the use of the leased object.205 In combinationwith a full judicial review of the
application of the proportionality test, the German approach may therefore give home
owners the protection that critics of the Kelo judgment, such as Fee, demand.206

Besides German law, the law of North Carolina may also serve as a model for statu-
tory reform. The eminent domain laws of North Carolina afford special protection to
homes from third-party transfers for economic development without banning the
expropriation of homes for that purpose. They require a specific statutory authoriza-
tion for a third-party transfer that concerns a home.207 Unlike German law, North

201. Environmental protection organizations sometimes acquire land to delay the implementation of a pro-
ject. For instance, BUND, a German association, acquired parcels of land in the area of the envisaged
mining project Garzweiler II, which led to the judgment of the Federal Constitutional Court of the
same name. See: Verena Kern, ‘Bürgerrechte oder Braunkohle’, published on 4 June 2013, retrieved
from: <www.klimaretter.info/energie/hintergrund/13814-buerger-oder-braunkohle> (last accessed:
18 October 2015). In the UK, campaigners of Greenpeace acquired land on which the third runway
of Heathrow Airport was planned to be built. Author unknown, ‘Protesters buy up Heathrow land’,
published on 13 January 2009, retrieved from: <http://news.bbc.co.uk/2/hi/uk_news/england/
london/7825169.stm> (last accessed: 18 October 2015).

202. Schmidbauer 1989, pp. 142 et seq.
203. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 225.
204. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 225 et seq in particular 233: See also:

G. Kühne, ‘Verfassungsrechtliche Fragen der bergrechtlichen Enteignung, Zum Garzweiler-Urteil
des BVerfG vom 17.12.2013’, NVwZ 2014, pp. 321-326, p. 322. Cf. S. Baer, ‘Zum “Recht auf Heimat” –

Art. 11 GG und Umsiedlungen zugunsten des Braunkohletagebaus’, NVwZ 1997, pp. 27-33.
205. BVerfG, Judgment of 26 May 1993, BVerfGE 89, 1, 9.
206. Fee 2005-2006, pp. 801 et seq.
207. North Carolina Statutes, § 40A-3(a).
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Carolina thus chooses a procedural safeguard over a substantive safeguard. This safe-
guard will have similar effects as the heightened specificity of expropriation statutes.
This approach is likely to afford similar or even better protection from expropriation
than the German approach. A risk would be that the condition of parliamentary
authorization makes the project prone to political horse-trading.

. JUDIC IAL REVIEW: JUDIC IAL SCRUTINY AND DEFERENCE TO THE

LEGISLATOR

Let us proceed from the definition of the Public Good to the review of the definition of
the Public Good. In this section, I analyze with what intensity the courts (or other enti-
ties) in German law and in US and Connecticut law review the definition of the Public
Good andwhether this intensity differs per entity that defined the Public Good.When
comparing, one should bear in mind that the object of the review (the ‘Public Good’)
may differ in each jurisdiction. This is in particular because, as has been shown above,
German law andUS andConnecticut State lawplace the project, its legitimate purpose
and the expropriation in their economic, environmental, and social context differently.
Havinganalyzedtheadvantagesanddisadvantagesof theGermanapproach, Iprovide
an example of aUS state thatmay serve as amodel for statutory reform inConnecticut.

7.7.1 Deference versus Control

In the Kelo judgment, Justice Stevens declined to subject to a full review the objectives
laid down in Sections 8-186 and 8-193 of the 2005 Connecticut Code, the City of New
London’s decisions to adopt the project plan, to judge the expected public benefit to be
sufficient and to allow for the implementation thereof by means of expropriation.208

Instead, he merely applied the negative definition of public use and the incidental
benefit test as well as the pretext test.209 Nor did he fully review the City’s decision
on how much and which land was required for the implementation of the project
plan.210 Stevens remained completely silent on alternatives to the project and
adversely affected interests. To put it in Stevens’ own words, the City was “entitled
to our deference”.211 In comparative terms, this means that the definition of the pro-
ject and legitimate purpose as well as the contextualization of the project, its legiti-
mate purpose, and the expropriation are only subject to a limited review in the
form of the incidental benefit test, the pretext test, and the irrational-means test.
The intensity of the review of the definition does not depend upon the defining entity.

208. Justice Stevens, Opinion of the Court,Kelo v. City of New London, (04-108) 545U.S. 469 (2005), pp. 17 et seq.
209. Justice Stevens, Opinion of the Court, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), pp. 7 and

16; Justice Kennedy, Concurring Opinion, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 3.
210. Justice Stevens, Opinion of the Court, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 18.
211. Cf. Somin 2008, p. 8, who states that the deferencemay be less far-reaching than in earlier jurisprudence.
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The Connecticut Supreme Court also seems to follow this approach.212 Furthermore,
it has already been shown above that also the eminent domain laws of a lot of other
states only subject the contextualization of the project, its legitimate purpose, and the
expropriation to limited judicial review.213

Besides, these findings show that ‘federal deference’ to the decisions of state institu-
tions is not the main reason why the US Supreme Court assumed such a deferential
position. In the opinion of the Court, Justice Stevens referred to federal deference and
refused to review the actions of the institutions of the State of Connecticut fully.214

One could get the impression that this concept, which would seem alien to German
lawyers,215 may have informed the limited standard of review and the legitimate pur-
pose-centered approach. However, it rather seems that the limited standard of review
is a common characteristic of a lot of jurisdictions in the United States.

This is despite severe criticism that a limited review deprives the personswhose prop-
erty is expropriated of judicial protection216 and calls in the US literature for a more
extensive scrutiny of expropriation decisions.217 German law, by contrast, follows a
different approach. The Federal Constitutional Court practices a kind of deference
(Vertretbarkeitskontrolle) towards the legislator’s decision as to which objectives con-
stitute public good objectives and which public good objectives are so important to
society that they must be achieved through expropriation.218 As has been pointed
out above, the Constitutional Court can only set aside the choice of the legislator if
the legislator’s value judgments, projections, or goals are clearly refutable, clearly fla-
wed or contrary to the system of values of the Basic Law.

Subsequently, one must distinguish between the further definition of the public good
objective through a binding land-use plan or another kind of project plan and the two
proportionality tests applied under Art. 14(3) GG. Before an expropriation is consid-
ered, mostly a planning authority chooses between alternatives, lays down the envis-
aged project and its relationship to its environment in a project plan. In such a plan,

212. Justice Norcott, Opinion of the Court, Susette Kelo et al. v. City of New London et al., SC 16742.
213. See sub-section 7.5.4. See concerning the State of New York: New York Court of Appeals, Judgment of

24 November 2009,Matter of Goldstein v. N.Y. State Urban Dev. Corp., 921 N.E.2d 164 (N.Y. 2009); New
York Court of Appeals, Judgment of 24 June 2010, Matter of Kaur v. N.Y. State Urban Dev. Corp., 2010
WL 2517686. Concerning Michigan: Supreme Court of Michigan, Judgment of 30 July 2004, Wayne
County v. Hathcock, 471 Mich 445 (2004), p. 10.

214. Critical of federal deference: Kanner 2006, p. 216.
215. See inter alia Art. 31 GG.
216. Cohen 2006, p. 550; Justice Thomas, Dissenting Opinion, Kelo v. City of New London, (04-108) 545 U.S.

469 (2005), pp. 16 et seq.
217. Epstein 2008, pp. 12 et seq; T.W. Merrill, ‘The Economics of Public Use’, Cornell Law Review, Vol. 72,

1986, pp. 61-116, pp. 87 et seq; Cohen 2006, p. 562.
218. BVerfG, Judgment of 17 December 2013, ZUR 2014, 160, 162.
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the planning authority applies the statutory provisions upon which the plan is based
and, simultaneously, defines the project in more detail and concretizes the public
good objective that the legislator stipulates in the statute. An example would be
the binding land-use plan in terms of the Federal Building Code, in which the directly
elected council of a municipality determines the use of the land in its area.219 The des-
ignations laid down in such a plan are the result of a balancing of all the interests
involved because the planning authority considers and weighs the advantages and
disadvantages of a certain use of a certain piece of land.220

Whereas the courts, in principle, fully review the application of the planning statute,
the result of the balancing of interests and the choice of a certain project are only subject
to a limited review by the expropriation authority and the courts.221 The courts do not
assume the position of a co-planner. In particular, this means that the expropriation
authorityor the courts onlyverifywhether ornot all relevant facts havebeenaccurately
determined, whether or not all the adversely affected persons have been heard and
whether or not all relevant interests have beenbalanced in aplausiblemanner.222What
has been said above about projections, value judgments, and goals with regard to the
public good objectives and projects defined by the legislator, applies here as well.223

So far, the approach of the Federal Constitutional Court does not seem to differ from
the approach of the US and Connecticut Supreme Courts. The crucial difference lies in
how the German courts review the application of the proportionality tests by the
expropriation authority. Not only do the German courts fully review whether the
expropriation authority correctly applied the norms of the expropriation statute,
but also whether it correctly applied the two proportionality tests. The public good
in terms of Art. 14(3) GG, which includes the first proportionality test, is generally
regarded as an indefinite legal term (unbestimmter Rechtsbegriff).224 As such, however,
the public good requirement does not leave any room for a margin of appreciation or
the discretion of the expropriation authority.225 Consequently, legal scholars argue
that the courtsmust subject the application of the public good requirement to an intru-
sive (or full) review.226

219. §§ 9, 10(1) BauGB.
220. § 1(6), (7) BauGB; Cf. Battis, in Battis/Krautzberger/Löhr, BauGB, § 1, Nos. 87 et seq.
221. BVerfG, Decision of 8 July 2009,NVwZ 2009, 1283, 1285. Cf. Papier, inMaunz/Dürig, GG, Art. 14, No.

575; andwith regard to Legalplanung (expropriation on the basis of a plan adopted by statute): BVerfG,
Decision of 17 July 1996, NJW 1997, 383, 385.

222. BVerfG, Decision of 20 February 2008, NVwZ 2008, 780, 783; and BVerfG, Decision of 8 July 2009,
NVwZ 2009, 1283, 1285 et seq.

223. BVerfG, Decision of 20 February 2008, NVwZ 2008, 780, 783.
224. Papier, inMaunz/Dürig, GG,Art. 14, No. 574; Riedel 2012, p. 133; and Schmidbauer 1989, p. 279; in the

context of § 87(1) BauGB: BVerfG, Decision of 8 July 2009, NVwZ 2009, 1283, 1285.
225. M. Sachs, in: Stelkens/Bonk/Sachs, VwVfG, § 40, Nos. 147 et seq.
226. Papier, in Maunz/Dürig, GG, Art. 14, No. 574; and Schmidbauer 1989, pp. 279 et seq.
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The jurisprudence of the Constitutional Court confirms this. In the Garzweiler II judg-
ment, the court considers that the power to expropriate in terms of that statute is not a
discretionary power.227 Subsequently, the Court holds that the administrative courts
must fully reviewtheapplicationof thebalancingof interests at the stageofproportion-
ality in the narrow sense.228 In none of its considerations does the courtmake reference
to a limited review. This means that subject to the Basic Law and the applicable Act of
Parliament, the courts may even substitute the authority's value judgments with their
own.229 The judgment the Federal SupremeCourt that has been analyzed above nicely
illustrates the effect of a full review. The secondproportionality test is, in principle, also
subject to this full review. Only the proportionality in the narrow sense of the expro-
priation is, as has been noted above,230 subject to a lighter standard of scrutiny.231

The US and Connecticut Supreme Courts on the one hand and the German Constitu-
tional Court on the other hand have thus shaped completely different judicial gover-
nance models. The US/Connecticut model can be referred to as deference to the
legislator and the expropriation authority. This means that the US and Connecticut
Supreme Courts grant a lot of freedom to the legislator and the planning and expro-
priation authority in determining what constitutes a public use and whether it is
appropriate to expropriate property for that public use in a specific case. Within
the boundaries of the negative definition of the public use, the incidental benefit test,
the pretext test, and the irrational-means test, the expropriation authorities determine
under what conditions property can be expropriated, unless the legislator decides to
restrict its scope.232 In comparative terms, this translates into a limited review of the
definition of the project and the legitimate purpose as well as of the contextualization
of the project, the legitimate purpose, and the expropriation.

German constitutional law, by contrast, prescribes a model that can be referred to as a
control or responsibility model. As in the United States, it is for the legislator to deter-
mine forwhichprojectsandpurposespropertycanbeexpropriated.Thisdecisionof the
legislator is only subject to a limited review as to its substance. However, the German
legislatormust adopt a considerablymore specific expropriation statute than a Federal

227. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 221.
228. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 221 et seq.
229. Sachs, in Stelkens/Bonk/Sachs, VwVfG, § 40, Nos. 147 et seq.; BVerfG, Decision of 31 May 2011,

NVwZ 2011, 1062, 1064; BVerfG, Decision of 28 June 1983, BVerfGE 64, 261, 279.
230. See sub-section 7.5.2.
231. Grzeszick, in Maunz/Dürig, GG, Art. 20, VII, No. 120.
232. Justice Thomas, Dissenting Opinion, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), pp. 13 et

seq; Justice O’Connor, DissentingOpinion,Kelo v. City of New London, (04-108) 545U.S. 469 (2005), pp. 4
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or state legislature under the Fifth Amendment. The concretization of the project and
these objectives by a planning authority are also subject to a limited review. However,
the decision of the expropriation authority, including the two proportionality tests, is
then subject to a full review. This translates into a limited reviewof the definition of the
project as well its legitimate purpose and a full review of the contextualization of the
project, the project’s legitimate purpose, and the expropriation.

7.7.2 Protection of Home Owners and the Disadvantaged

Closer scrutiny of expropriatory action would enhance the protection of the expro-
priatee. The courts would examine more strictly whether the decision of the expropri-
ation authority complies with legal standards, thereby improving judicial protection.
Furthermore, closer scrutiny entails that the courts are more likely to strike down the
decision to expropriate property, which may have a disciplining effect upon the legis-
lator and expropriation authorities that currently remain largely uncontrolled.233

Concerns that generally arise in the context of the proportionality tests, such as the
difficulty to project the benefits of the envisaged project, also persist here. Another
issue is that without a ban of third-party transfers for economic development, already
disadvantaged people may feel too intimidated by the announced expropriation or
court proceedings and may prefer to sell their property so that closer scrutiny may
prove to be ineffective.234 This shortcoming, however, persists throughout our legal
systems and should therefore be addressed as a general issue. Instead of banning a
policy option such as third-party transfers for economic development, the state
should ensure that adversely affected persons receive empathetic and independent
as well as accessible and affordable legal advice.

Another problem may pertain to the separation of powers as it is construed by many
US courts. They refuse to define what is public, which is, in their opinion, for the more
democratic branches of government to determine.235 From a German perspective,
however, the principle of proportionality is a constitutional limitation to state action
that is, in principle, not subject to democratic debate and the application of which is
fully reviewed.236 For this reason, adding a fully reviewed test of proportionality
would arguably enhance the separation of powers.

Finally, the US Supreme Court often rejected calls for closer scrutiny because it saw
itself ill-equipped to assess the wisdom of a decision of the legislator and expropriation

233. G.H. Sturtevant, ‘EconomicDevelopment as Public Use:Why Justice Ryan’s PoletownDissent Provides
a BetterWay to Decide Kelo and Future Public Use Cases’, The Federal Circuit Bar Journal, Vol. 15, No. 2,
2006, pp. 201-253, p. 251.
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authorities.237 As far as this argument concerns the practicality of a full review, it is not
persuasive because the courts equally have access to all facts and can, if necessary,
request expert reports. As far as it alludes to the judiciary’s lack of direct democratic
legitimacy, the same reasoning that applies to the argument on the separation of pow-
ers also applies here. Furthermore, this argument fails to justify that the legislator and
the expropriation authority remain uncontrolled by the courts to a significant extent.238

7.7.3 Inspiration from Other US States

In most US states, apart from the compliance with the statutory requirements and the
negative definition of public interests in a project, courts scrutinize the expropriation
and the project very restrainedly. As has been shown above,239 this is particularly true
of the contextualization of the project, its legitimate purpose and the expropriation.
The Supreme Court of Ohio applies a slightly heightened standard of review, which
may serve as a model in other states. In the Norwood v. Horney case, it considered that
it would:

(…) review to ensure that the state takes no more than that necessary to promote the public
use, (…), and that the state proceeds fairly and effectuates takingswithout bad faith, pretext,
discrimination, or improper purpose.240

The bad faith and pretext tests resemble the limited standard of review in other states.
Furthermore, the Supreme Court of Ohio reviews whether the purpose of the expropri-
ation is improper, whichmay hint at the negative definition of public interests in the pro-
ject. However, it fully reviews the application of a strict necessity test instead of resorting
to a reasonable necessity test, which is a great step towards overall stricter review.

. SECURING MEASURES

When property is expropriated and transferred to a public institution, this public
institution is obliged to use the property for the public good and, more specifically,
in accordance with the statute that regulates its activities. If the transferee, however, is
a private person, no regime automatically comes in place that will compel the trans-
feree to use the property for the envisaged purpose. Without such compulsory mea-
sures, there is a distinct chance that the project developer, who may experience

237. Justice O’Connor, Dissenting Opinion, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 7. Cf.
Somin 2008, pp. 30 et seq.
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economic distress or may have overstated the benefits of their project during the expro-
priation procedure, fails to do that.241 Different scenarios are possible. The project devel-
oper is no longer willing or no longer able to use the property for the envisaged
purpose.242 Particularly in the United States, various economic development projects
were not implemented as originally envisaged.243 The Kelo case would have been a good
example thereof because the envisaged project has yet to be carried out in New Lon-
don.244 As the property was eventually not expropriated, but sold,245 however, it cannot
serveasanexampleofa third-party transfer foreconomicdevelopment.The landmayalso
be not or no longer required for the project and, therefore, for the legitimate purpose.246

Moreover, the land may be used for another, more profitable purpose.247

In order to avert that danger, the state can take measures that secure the contribution
to the Public Good. If the constitutional court deems such securing measures neces-
sary, it will have to oblige the legislator or the expropriation authority to take such
measures, be they of a preventive or corrective nature. Preventive measures refer
to measures that ensure that the property is used for the envisaged purpose. Correc-
tive measures refer to the obligation of the transferee to transfer the property back to
the expropriatee if they did not use the property according to its envisaged purpose.

In this section, I first analyze how German law, US constitutional, and Connecticut
State law approach this issue. In particular, it is analyzed whether securing measures
will have to be taken and, if so, which entity will have to take what kind of measures.
Furthermore, it is discussed what the consequences of a failure to implement the pro-
ject and a change of purpose would be. Subsequently, I elaborate on the added value
of the approach adopted in German law for the protection of home owners and the
disadvantaged. Lastly, I provide examples of provisions from US states that may
serve as a model for statutory reform.

7.8.1 US Supreme Court: Motive-Oriented Approach

In the Kelo case, the owners who refused to sell their property stated that the envisaged
projectwouldnotbenefit thepublicwith ‘reasonablecertainty’. JusticeStevens refusedto

241. Somin 2007a, pp. 192 et seq. and 195 et seq.
242. Jackisch 1996, p. 166.
243. Kanner 2006, p. 225.
244. Somin, ‘Kelo condemnation site taken for “economic development” still lies empty’, The Washing-

ton Post, published on 5 February 2014, retrieved from: <www.washingtonpost.com/news/
volokh-conspiracy/wp/2014/02/05/kelo-condemnation-site-taken-for-economic-development-
still-lies-empty/> (last accessed: 18 October 2015).

245. A. Bell & G. Parchomovsky, ‘The Uselessness of Public Use’, Columbia Law Review, Vol. 106, 2006,
pp. 1412-1449, p. 1422.
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review fully the efficacy of the development plan and argued that the court could not
wait for the likelihoodof suchabeneficial impact tobedetermined.248Hedidnotaddress
the possibility of preventivemeasures at all.However, Justice Stevens diddealwith cor-
rectivemeasures,albeit inarather inconspicuousmanner.Hesubjected thepublicuse for
which property was to be expropriated to a pretext test.249 That entails that if the public
use was merely meant to disguise expropriation to the sole benefit of another private
party, the expropriation would be unconstitutional. Consequently, the expropriated
propertywouldhave tobe returned to theoriginalowner.There is thusa correctivemea-
sure in situationswhere the expropriationauthorityor the transfereedidnot act bona fide.
A failure to implement the project or a change of purpose, by contrast, do not in them-
selves trigger a right to reacquire the property. Let us denote the approach of the US
SupremeCourt asmotive-oriented because it only attaches consequences to themotives
of the expropriation authority or the transferee at the moment of the expropriation.

7.8.2 Connecticut: Some Preventive Elements

State eminent domain legislation and state courts often fail to provide for securing
measures.250 The Connecticut Supreme Court, however, went further in its analysis
than the US Supreme Court and reviewed to a limited extent whether there were suf-
ficient assurances that the public would benefit from the expropriation. The develop-
ment plan in the Kelo case did contain binding designations for the future use of the
land. A different use of the landwould thus not have been possible. This development
plan, however, did not cater for the scenario where no use would have been made of
the land. On the basis of these facts, themajority of judges at the Connecticut Supreme
Court concluded that the project had taken this constitutional hurdle.251

Justice Zarella and the justices who joined him in his partly dissenting opinion even
found that the expropriation was unconstitutional. They argued that there were no
sufficient assurances because no development agreement had been signed that would
have obliged the new users of the land to realize the envisaged purpose.252 The judg-
ment suggests that Connecticut State law contains a few preventive elements in the
form of an ex ante test as to whether there are sufficient assurances that the public
would benefit. The requirement of sufficient assurances, however, does not entail that
the project developer has to be bound to implement the project. The dissenting

248. Justice Stevens, Opinion of the Court, Kelo v. City of New London, (04-108) 545 U.S. 469 (2005), p. 18. Cf.
Garnett 2007, p. 453.

249. Justice Stevens,Opinion of theCourt,Kelo v. City ofNewLondon, (04-108) 545U.S. 469 (2005), pp. 7 and 16.
250. Cohen 2006, p. 545; Somin 2007a, pp. 192 et seq.
251. Justice Norcott, Opinion of the Court, Susette Kelo et al. v. City of New London et al., SC 16742.
252. Justice Zarella, Opinion, dissenting in part, concurring in part, Susette Kelo et al. v. City of New London

et al., SC 16742, available under: <www.jud.state.ct.us/external/supapp/Cases/AROcr/CR268/
268CR152E.pdf> (last accessed: 18 October 2015).

 Part II Criteria



opinion of Justice Zarella, however, shows that some judges think such an obligation
necessary.

Neither the Connecticut Supreme Court nor the 2005 Connecticut Code addressed the
issue of corrective measures. The 2013 Connecticut Code only imposes upon the
expropriation authority the obligation to offer the property to the expropriatee if
the expropriation authority no longer intends to use the property and wishes to sell
the property.253 This approach is closely related to a motive-oriented approach as it
allows the transferee to use the land for another purpose although the purpose of the
expropriation is not realized.

7.8.3 German Law: Implementation-Oriented Approach

German constitutional law follows a different approach, which can be referred to as
implementation-oriented. Preventive measures are meant to ensure the implementa-
tion of the project. Corrective measures are in place if the private project developer
fails to implement the project or changes the purpose for which the land is used.

7.8.3.1 Preventive Measures
The Federal Constitutional Court requires the legislator to ensure that the public good
objective is attained and that the public benefits are permanently maintained.254 The
undertaking of the transferee must be effectively and legally bound to this public
good objective.255 The legislator, however, must also take due account of the interests
of the transferee when determining the suitable means to secure the contribution to
the public good.256 Procedurally, it need not adopt all securingmeasures in the expro-
priation statute.257 Rather, it is sufficient that the legislator prescribes the intensity of
securing measures necessary to ensure effectively that the public good objective is
attained and the possible means for that purpose.258 The expropriation authority
can later take these measures.

In German constitutional law, the intensity of the measures mainly depends upon the
extent to which the interests of the transferee may deviate from the interests of the

253. See the 2013 Connecticut Code, § 8-193(c)(1), and inter alia Art. 1 § 4(H)(1) of the Constitution of Lou-
isiana; New Hampshire, Section 498-A:12(I); 2014 Pennsylvania Consolidated Statutes, § 26-310(a)(1).

254. BVerfG, Judgment of 24 March 1987, BVerfGE 74, 264, 285 et seq; and BVerfG, Judgment of 17 Decem-
ber 2013, NVwZ 2014, 211, 215.
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public. For instance, the interests of the private operator of a school for which prop-
erty has been expropriated and the interests of the public run parallel because both the
operator and the public want children to be educated. In other words: the business
activities of the operator directly contribute to the public good objective ‘education’.
This may be different if a third-party transfer is effected for economic development.
The public wants the private transferee to invest and create employment opportuni-
ties. The transferee, however, wants to run a profitable business, which may, but need
not, entail investing and hiring more people. If it were not for securing measures, the
transferee, depending upon the economic circumstances under which they operate,
may have a strong incentive not to do what the public expects. The business activities
of the operator thus only indirectly – through investments and the creation of employ-
ment – contribute to the public good.

In theGarzweiler II judgment, the Constitutional Court considers in general terms that
the less direct the economic activities of the transferee themselves contribute to the
public good, the stricter the measures have to be to ensure that the public good objec-
tive is achieved. It holds that securing the contribution to the public goodmay require
the regulation of the economic activities of the private transferee in order to bind the
transferee to the public good.259 The court also deals with the means to regulate these
economic activities. It holds that the legislator may provide for obligations of the
transferee towards certain private entities or the public or for the powers of an author-
ity to authorize, supervise, and intervene in the activities of the transferee.260

As economic development is not at the core of business activities of the transferee, it
seems that the measures to ensure that the transferee creates jobs and economic
growth must be rather strict. In the Boxberg judgment, the Constitutional Court sug-
gested that it is not sufficient for the measures to ensure that the envisaged project is
implemented, but also that the transferee actually creates jobs and brings about eco-
nomic development.261 However, it remains difficult to determine exactly the inten-
sity that the preventive measures should have. The scholarly debate ensues around
the questionwhether the transferee should be obliged to create a fixed number of jobs.
Gerhardt argues that too restrictive measures may inhibit the ability of the transferee
to preserve jobs as theymake businesses less competitive and therefore advocates that
the transferee should not be compelled to create a certain number of jobs.262 Stricter
preventive measures may thus prove to be counter-productive and not suitable to

259. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 215.
260. BVerfG, Judgment of 17 December 2013, NVwZ 2014, 211, 215.
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promote economic growth and employment. Jackisch also mentions this problem,
but, in contrast to Gerhardt, opts for preventive measures that oblige the transferee
to create and preserve jobs, regardless of the economic situation.263

In my opinion, Gerhardt’s argument is persuasive. The obligation to create a fixed
number of jobs may strangle the transferee. The Hamburg Aerodrome Act contains
useful examples of preventive measures that circumvent that problem. § 4(1) of the
Act obliges the Free and Hanseatic City of Hamburg to conclude a contract with Air-
bus that obliges Airbus to make all necessary arrangements for wide-body aircraft, in
particular the A380 aircraft, to be produced and distributed in Hamburg-Finkenwer-
der. These arrangements include the creation of jobs necessary for the production and
distribution.264 § 4(2) provides that Airbus has to report to the City annually about its
progress in strengthening Hamburg’s aviation industry and sustaining employment
opportunities. Such preventive measures oblige the transferee to conduct the activi-
ties envisaged to create jobs without specifying how many jobs have to be created or
how many units have to be produced, for that matter in ().

Another question is whether the authority may under certain conditions trust the
economic strength and credibility of certain businesses instead of taking securing mea-
sures. The confidence in the reliability of Pfizer and the NLDCmay have contributed to
the finding of the Connecticut Supreme Court that there were sufficient assurances that
the publicwouldbenefit.Gerhardt asserted that an assessment that shows the great eco-
nomic strength of the transferee rendered securingmeasures unnecessary.265 In theBox-
berg case, the Federal Administrative Supreme Court held that, without any statutory
basis, the authority could rely upon the economic strength of Mercedes-Benz. Yet, the
Constitutional Court did not concur in its Boxberg judgment. The court acknowledged
that such ex ante confidence (Vertrauensvorschuß) might be justified under certain cir-
cumstances. However, the legislator must lay down in a statute that ex ante confidence
can be justified and the conditions under which it is.266

7.8.3.2 Corrective Measures
A general corrective measure is based upon Art. 14(1) GG. If the project is not imple-
mented, if there is a change of purpose,267 or if the land is not or no longer required for
the project or the public good objective, the transferee will have to return the property
to the original owner. If the transferee is a public institution, Art. 14(1) GG provides

263. Jackisch 1996, pp. 175 et seq.
264. Hamburger Bürgerschaft Drucksache 17/3920. p. 8.
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for a directly enforceable right to reacquire the property.268 If the transferee is a private
entity, the legal basis for such corrective measures is still unclear because fundamental
rights under the Basic Law, including property under Art. 14(1) GG,269 usually do not
directly bind private entities. Nevertheless, one opinion states that the expropriatee can
directly invoke Art. 14(1) GG. Groß and Battis assert that the transferee only acquires
the expropriated property rights under the obligation that the transferee carries out the
project for which the property rights have been expropriated. If the transferee failed to
meet this obligation, Art. 14(1) GGwould not protect their legal position from the claim
of the expropriatee.270 This opinion seems to be persuasive.

If one does not find this solution persuasive, resort must be made to the second solu-
tion. The expropriatee would have to rely upon statute law. Given the obligation of
the state to protect fundamental rights under the Basic Law, the legislator is obliged in
any case to ensure that the expropriatee can reacquire their property, through expro-
priation, if necessary.271

Examples of statutory corrective measures can be found in the Hamburg Aerodrome
Act. § 4(2) obliges the Free and Hanseatic City of Hamburg to insert into the contract
with Airbus a clause that obliges Airbus to cease operations on the expropriated prop-
erty and re-cultivate it, should Airbus fail to meet its obligations under the contract.
§ 4(2) also obliges Airbus to pay compensation if it does not achieve the objective of
the expropriation.

7.8.4 Protection of Home Owners and the Disadvantaged

The implementation-oriented approach to securing measures may only directly help
the expropriatee if the project developer fails to implement the project properly and
has to return the property to the expropriatee. Furthermore, the expropriatee may
only benefit from the right to reacquire the property if the expropriatee can return
to their original community and find the property in an unchanged condition or
receive additional compensation to redevelop the changed property.272 An obligation
to re-cultivate the land, such as the one contained in the Hamburg Aerodrome Act,
may be a partial solution to this problem.

268. BVerfG, Judgment of 12 November 1974, NJW 1975, 37, 38 et seq.
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In any case, preventive measures will ensure that the project will be implemented and
that the public will benefit from the direct fruits of the project, such as employment
opportunities. However, they cannot ensure that the implemented project will trigger
an economic upswing beyond the project.273 Moreover, the implementation may con-
tribute to the legitimacy of the expropriation. Also, they make project developers
think twice about urging the state to expropriate land for their projects, which may
help the holders of property rights.

Preventive measures, however, may also have a detrimental effect. As has been noted
above, too restrictive measures may inhibit the ability of the companies to preserve
jobs as they make the companies less competitive.274 Stricter preventive measures
may thus prove to eliminate rather than to create jobs.275 An example would be an
expropriation statute that obliges the private transferee to create 10,000 jobs for a
period of 20 years. In times of economic distress, this may strangle the company.
TheHamburgAerodromeAct shows, however, that German law addresses this prob-
lem. In that Act, the preventive measures are limited to control and review mecha-
nisms in § 4(2) and the obligation to conduct the activities meant to create jobs
without any specific figures as to the desired number of newly created jobs.

7.8.5 Inspiration from Other US States

In the literature, some authors, such as Somin, demand that there be a statutory obli-
gation to take securing measures, in particular of a preventive nature.276 Also in stat-
utes and case law, there are some promising approaches, which may serve as models
for statutory reform in Connecticut. The Michigan Supreme Court, for instance, held
in its Hathcock judgment that where there is no extreme public necessity, third-party
transfers for economic development are, in principle, not permissible under the Con-
stitution of Michigan.277 Such an expropriation, however, would be permissible if the
private transferee remained accountable to the public in their use of the expropriated
property, for example, through binding contractual obligations.278 If applied strictly,
this seems an obligation for the expropriation authority to take preventive mea-
sures.279 Unfortunately, as the amended Art. 10 § 2 of the Constitution of Michigan
prohibits third-party transfers for the purpose of economic development, this juris-
prudence must probably be regarded as outdated.

273. Cohen 2006, p. 555. See also: Kanner 2006, pp. 225 et seq; Somin 2007a, pp. 192 et seq.
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As for corrective measures, a significant number of states provide for the expropria-
tee’s right of first refusal if the project is not implemented. That means that the trans-
feree offers the property to the expropriatee and can only sell it to a third party if the
expropriatee refuses to reacquire the property. There are two groups of states in this
respect. The eminent domain laws of the first group oblige the expropriation author-
ity to offer the property to the expropriatee once it is clear that the project has not been
implemented within a certain period of time.280 This approach closely resembles a
right to reacquire of the expropriatee under an implementation-oriented approach
and may serve as a model for statutory reform. The second group, to which the
2013 Connecticut Code belongs, by contrast, only imposes this obligation upon the
expropriation authority if the expropriation authority no longer intends to use the
property andwishes to sell the property.281 This ismore in linewith amotive-oriented
approach as it allows the transferee to use the property for another purpose. These
provisions are not suitable models.

. CONCLUS ION

Initially, it might seem that German constitutional law, on the one hand, and US
constitutional as well as Connecticut State law, on the other hand, provide for sim-
ilar regimes on the definition of the Public Good because they both do not prohibit
third-party transfers for economic development. The similarities as to the legitimate
purposes for which land can be expropriated, however, turn out to be deceptive. The
analysis shows that these two legal orders know very diverging models for the pro-
cedural and substantive definition of the Public Good and the review thereof. As to
the substantive definition, US constitutional and Connecticut State law follow a
legitimate purpose-centered approach to the contextualization of the project, its
legitimate purpose, and the expropriation. This approach does not provide for a
least invasive means-test and does not take account of adversely affected interests.
The legitimate purpose is merely subject to an incidental benefit test and a pretext
test. Furthermore, the US Supreme Court applies an irrational-means test to the
expropriation, while the Connecticut Supreme Court and the 2013 Connecticut
Code apply an equally lenient reasonable necessity test. German law, by contrast,
subjects the project and the expropriation to two proportionality tests. The high-
lights of this approach are the least invasive means-test and that the legitimate pur-
pose must outweigh the private and public interests that are adversely affected by
the project and the expropriation.

280. See inter alia 2014 Florida Statutes, § 73.013(1)(f); Utah Code, § 78B-6-520, 521(2); Alabama Code, § 11-
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On the procedural side, German constitutional law forces the Federal or state legis-
lature to assume a more prominent role in the definition of the Public Good, thereby
reducing the scope for maneuvering of the expropriation authority at local level. Par-
liament first has to specify in more detail the project’s legitimate purpose in the expro-
priation statute. Then, Parliament has to give indications as to the weight of the
different interests that the expropriation authority has to balance. The US and Con-
necticut Supreme Courts, by contrast, have so far refused to put such screws on
the legislator. This means that it is for the legislator to decide whether or not to play
a bigger role. So far, the Connecticut legislature has chosen merely to open the door
for the use of eminent domain for purposes of economic development by allowing for
third-party transfers for economic development without assuming responsibility for
the further process.

The picture is completed by the review of the definition of the Public Good. The US
SupremeCourt and Connecticut SupremeCourt practice deference to the definition of
the project and its legitimate purpose by an administrative authority and/or Parlia-
ment. It only applies an incidental benefit test and a pretext test. Furthermore, the con-
textualization is only subject to an irrational-means test under the Fifth Amendment
and a reasonable necessity test under the Connecticut Constitution. This deference
model stresses the freedom of Parliament and the expropriation authorities to define
the Public Good.

The German Federal Constitutional Court may also practice deference to Parlia-
ment’s definition of the project and the project’s legitimate purpose. The same
applies to the planning authority that defines the project and concretizes the pur-
pose. However, this is rather a responsibility than a freedom to define the Public
Good for two reasons. First, Parliament has to specify in more detail the project
and the project’s legitimate purpose. Secondly, the project, its legitimate purpose,
and the expropriation are subsequently subject to two proportionality tests conduc-
ted by the expropriation authority. These tests are subject to a full review. The role of
Parliament is thus merely to select projects and public interests that can be imple-
mented by means of expropriation. The expropriation authority must thereafter
apply the expropriation statute (and the spatial plan, if applicable) and balance
the interests involved. The latter it has to do in accordance with the Basic Law,
the applicable statutes and the jurisprudence of the courts. Subject to the Basic
Law and guidance from the legislator, the courts have the last word on the weight
of the relevant interests and, therefore, whether the expropriation is valid. Hence,
the German courts follow a control approach.

German and US constitutional law also significantly differ from each other as to the
securing of the contribution to the Public Good. The US Supreme Court follows a
motive-oriented approach. This means that US Supreme Court only scrutinizes
whether the expropriation authority or the project developer acted in bad faith at
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the moment of the expropriation. A subsequent failure to implement the project is in
itself irrelevant. The German Federal Constitutional Court, by contrast, subscribes to
an implementation-oriented approach. This entails that the expropriation authority
has to take preventive and correctivemeasure to ensure that the project developerwill
use the land for the intended purpose and, if the project developer fails to do so, that
the expropriatee can reacquire the property. Connecticut State law lies somewhere in
between as it requires some assurances as to the public benefit of the project and pro-
vides for a right of first refusal if the transferee wishes to sell the property again.

The German balancing and control model includes a few safeguards that offer more
protection than the US legitimate purpose-centered and freedom model. The protec-
tion specifically lies in the balancing of interests, the particular weight accorded to
residential property, the more important role of Parliament and, as a result thereof,
the narrowed role of the expropriation authority, securingmeasures and, lastly, closer
judicial scrutiny of the actions of the expropriation authority. It is submitted that this
renders a ban of third-party transfers for economic development unnecessary for suf-
ficient protection of home owners and the disadvantaged. For statutory reform accor-
ding to these standards in Connecticut and elsewhere, not only German law, but also
some provisions from other US states, presented in this contribution, may serve as
templates.

Whether this level of protection is attained on the one hand depends upon statutory
reform and a change in the jurisprudence of the highest courts. A gleam of hope for
change in the jurisprudence of the US Supreme Court may be that its composition has
changed since the Kelo judgment. In particular, Justice Stevens retired from the US
Supreme Court. Therefore, the Court may change its course. On the other hand, it
depends upon the ability of legislatures and authorities to use the legal tools wisely
and upon a more intrusive review by the courts. Whether or not the attained protec-
tion will be perceived as sufficient, is another kind of issue. This is an issue of confi-
dence in the integrity and abilities of state institutions.
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 ‘REGULATORY EXPROPRIATION’ UNDER GERMAN

CONSTITUTIONAL LAW AND IN INTERNATIONAL

INVESTMENT LAW – THE CASE OF VATTENFALL

Carola Glinski*

. INTRODUCTION

The protection of property but also limitations to the use of private property are
important instruments of societal and economic governance. Thus, changes in the reg-
ulatory framework, for example, concerning health and safety requirements or envi-
ronmental protection, often have an effect on the use of private property. Regularly,
national constitutions provide for their specifically balanced regime between the pro-
tection of stability expectations of citizens based in the rule of law and in fundamental
rights such as the protection of property and legal change as an expression of
democracy.

Traditionally, the German constitutional approach toward property protection has a
strong emphasis on the ‘social obligation’ of property and on the enabling of legal
change. In contrast, international investment protection law is primarily concerned
with the protection of investors’ interests against internal political developments in
the host state.

Using the case of Vattenfall as an illustrative case study, this chapter highlights the
fundamental differences between the protection of property and legitimate expecta-
tions under the German Basic Law and under international investment law. Based on
those differences, it discusses (potential) implications of the increasing impact of arbi-
tration under international investment law for the future development of the national
protection of property, its ‘social obligation’ and for democratic governance.

The German constitution is particularly eligible for an analysis of the structurally dif-
ferent approaches of property protection at the national and the international level as
Germany is said to be the ‘inventor’ of bilateral investment protection.1

* Dr Carola Glinski is a senior researcher at the Collaborative Research Centre ‘Transformations of the State’
at the University of Bremen. E-mail: cglinski@uni-bremen.de.
1. The first investment protection treaty is said to be the ‘1959 Treaty between the Federal Republic of Ger-

many and Pakistan for the Promotion and Protection of Investments’, 457 UNTS 23 (entered into force
28 April 1962).



In the following, this chapter first presents the background of the German nuclear
phase-out and the way in which it affected Vattenfall, in particular (8.2). It then dis-
cusses the property protection regime of Art. 14 of the German Basic Law and applies
it to the case of Vattenfall (8.3), before it does the same with the international invest-
ment protection regime of the Energy Charter Treaty (8.4.1-8.4.3). After looking at
some recent developments in international investment law (8.4.4), this chapter sum-
marizes the relevant differences between the two regimes and considers justifications
for the differences (8.4.5 and 8.4.6). It concludes that, despite all possiblemodifications
to international investment law that are currently under discussion, international
investment law is still fundamentally different from the property protection regime
of the German Basic Law, and in fact, puts that domestic regime at risk. For that rea-
son, this chapter argues that Germany should abstain from arbitration agreements in
international investment treaties (8.5).

. VATTENFALL AND THE GERMAN NUCLEAR PHASE-OUT

The German nuclear phase-out first began in 2002 when the government, formed by
the social democrats and the green party, decided upon a nuclear phase-out and con-
sensually agreed upon the details with the operators. The phase-out was based on an
estimated amortization period of nuclear power plants of (generous)2 32 years. That
figure of 32 years, however, was not used to determine fixed shutdown dates for indi-
vidual nuclear power plants. Instead, electricity volumes that could have normally
been produced in 32 years were allocated to the power plants. Those electricity vol-
umes were tradable, so that they could be transferred from less efficient to more effi-
cient power plants of the same operator, or sold to other operators.

This first phase-out was revoked by the later conservative and liberal government in
December 2010 in such a way that additional electricity volumes were granted to the
operators, resulting in an extension of the operation period ranging from eight to 14
years per power plant, with an average of 12 years.3

Three months after the nuclear catastrophe in Fukushima (Japan), Germany decided,
in March 2011 to phase-out nuclear power entirely until 2022. As an immediate reac-
tion, certain nuclear power plants that were regarded as particularly risky, amongst
them those in Krümmel and Brunsbüttel, both owned by the Swedish energy pro-
ducer Vattenfall, had to be shut down immediately under a moratorium based on

2. The general perception is that after 28 years the investment into a nuclear power plant has amortized
including reasonable interests; seeC. Ziem, ‘Atomausstieg und Energiewende’, 2012Zeitschrift für Neues
Energierecht, pp. 221 et seq., at p. 223, with further references.

3. 12th Amendment of the Atomic Energy Act (Zwölftes Gesetz zur Änderung des Atomgesetzes) of
8 December 2010, Federal Gazette I, pp. 1817 et seq.
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§ 19 para. 3 Atomic Energy Act (Atomgesetz; AtG).4 On 31 July 2011, the legislator
adopted the 13th amendment to the Atomic Energy Act,5 in which he laid down fixed
dates for the shut-down of the German nuclear power plants (§ 7 para. 1a Atomic
Energy Act), depending on their age and specific risk factors, and he withdrew the
extended electricity volumes that had been granted in December 2010. In conse-
quence, Vattenfall had to keep its power plants in Krümmel and Brunsbüttel
completely out of operation from March 2011 onwards.6

The economic issue is not so much about investments that were made in the period
between December 2010 and March 2011 but rather about the change from a limita-
tion of tradable residual electricity volume to a fixed shutdown date; which affected
Vattenfall because both its nuclear power plants were not allowed to produce their
left over residual electricity volumes from the 2002 agreement anymore.

Nuclear power plant operators took legal action against both the moratorium and
against the amendment to the Atomic Energy Act. One of the operators, RWE, was
successful in relation to the moratorium for its nuclear power plant Biblis A. The Fed-
eral Administrative Court held that the relevant Bundesländer made procedural mis-
takes and that the legal basis of § 19 para. 3 Atomic Energy Act did not cover the
moratorium.7 Thus, the moratorium was held to be unlawful, and RWE has in the
meantime filed a claim for damages of 235 million euro with the Regional Court
(Landgericht) of Essen.8 It should, however, be noted that this decision has nothing
to do with the legal validity of the nuclear phase-out under the amendment to the
Atomic Energy Act.

Against that 13th amendment to the Atomic Energy Act, Vattenfall filed a request
for an arbitration procedure against Germany at the International Centre for the
Settlements of Investment Disputes (ICSID)9 and claimed compensation for
‘expropriation’ and for infringement of its right to ‘fair and equitable treatment’

4. That moratorium was based on § 19 para. 3 Atomic Energy Act (Atomgesetz; AtG).
5. 13th Amendment of the Atomic Energy Act (Dreizehntes Gesetz zur Änderung des Atomgesetzes) of 31 July

2011, Federal Gazette I, 1704, which came into effect on 6 August 2011. An English translation of the
amended Act is available in OECD, Nuclear Law Bulletin No. 89, pp. 169 ff., <www.oecd-nea.org/
law/nlb/nlb89.pdf#page=171>.

6. Ziem argues that the operation permission for Brunsbüttel had expired anyway as that power plant had
not produced any energy formore than three years from July 2007 on; seeC. Ziem, supra note 2, at p. 222.

7. SeeVGHKassel, 27 February 2013, 2013 Zeitschrift für Umweltrecht, pp. 367 et seq.; on which seeU. Battis
and M. Ruttloff, ‘Vom Moratorium zur Energiewende – und wieder zurück’, 2013 Neue Zeitschrift für
Verwaltungsrecht, pp. 817 et seq. Revision to the Federal Administrative Court was not allowed; which
the Federal Administrative Court confirmed, see BVerwG, 20 December 2013, 2014 Zeitschrift für
Umweltrecht, p. 236.

8. The other operators have announced to bring legal actions as well.
9. Vattenfall AB and others v. Federal Republic of Germany (ICSID Case No. ARB/12/12).
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under the Energy Charter Treaty.10 At the same time, the domestic energy producers E.
ON and RWE, but also Vattenfall11 filed constitutional complaints in the German Fed-
eral Constitutional Court (Bundesverfassungsgericht)12 challenging the constitutionality
of the 13th amendment of the Atomic EnergyAct, arguing, amongst others, an infringe-
ment of their right to property under Art. 14 Basic Law.13 All proceedings are still
pending.

. ART.  GERMAN BASIC LAW

8.3.1 Protection of Property and Protection of Legitimate Expectations

The protection of property is dealt with in Art. 14 German Basic Law which reads:
1. Property and the right of inheritance shall be guaranteed. Their content and limits

shall be defined by the laws.
2. Property entails obligations. Its use shall also serve the public good.
3. Expropriation shall only be permissible for the public good. It may only be

ordered by or pursuant to a law that determines the nature and extent of com-
pensation. Such compensation shall be determined by establishing an equitable
balance between the public interest and the interests of those affected. In case of
dispute concerning the amount of compensation, recourse may be had to the
ordinary courts.

In its approach towards property protection, the German constitution is special in
that it explicitly establishes the balance between the protection of private property
and its dedication towards the public good. It acknowledges the social embedded-
ness of (the use of) private property and does not act on the assumption of a certain
predefined or absolute content of property. Instead, it is left to the legislator to
determine the content and the limits of property. This determination is, in princi-
ple, open for reforms or amendments in accordance with new developments or
changed societal preferences. Thus, in the German constitution, the protection
of property from legal change to the disadvantage of property owners is closely
linked to the protection of legitimate expectations in the stability of a given regu-
latory framework.

10. The consolidated text is available at <www.encharter.org/fileadmin/user_upload/document/
Treaty_texts/Consolidated_Treaty_and_related_documents.pdf>.

11. Vattenfall Europe Nuclear Energy is a German incorporated company, however 100% owned by the
Swedish State. Thus, whether or not it enjoys fundamental rights under the German Basic Law has
not yet been clarified. On this issue seeA.Wallrabenstein, ‘Die Verfassungsmäßigkeit des jüngsten Ato-
mausstiegs’, 2011 Humboldt Forum Recht, pp. 109 et seq., at p. 113.

12. Hereafter also the abbreviation BVerfG is used.
13. Proceedings No. 1 BvR 2821/11, 1 BvR 321/12 and 1 BvR 1456/12.
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8.3.1.1 Expropriation or Determination of the Content and the Limits of Private
Property

Art. 14 Basic Law distinguishes categorically two different concepts of protection of
property: the determination of the content and limits of (the use of) private property is
dealt with by Art. 14 para. 1, whereas expropriation in its classical meaning comes
under Art. 14 para. 3. Since its famous judgment on wet gravel mining (Nassauskie-
sung) of 14 July 1981, the Federal Constitutional Court draws a formal line between
these two categories which is not related to the severity of the interference with (exis-
ting) property positions.14

The legal background to that judgment was an established case law of the highest
German civil law court, the Bundesgerichtshof, to accept compensation claims for de
facto expropriation deriving from regulatory change;15 which the Constitutional
Court had already criticized without having had the opportunity to interfere.16

The Nassauskiesungsbeschluss concerned a wet gravel mining operator, who for
decades, had mined for gravel on two pieces of land; an activity, for which he
had always needed permission under water law. In 1973, however, the competent
authority rejected the renewal of his permission because since 1968 the relevant
pieces of land had been too close to a water protection zone. Second, the Water
Management Act (Wasserhaushaltsgesetz; WHG) had been reformed, then deter-
mining that land ownership does not comprise those uses of water for which a per-
mission is needed, and the denial of the permission does not lead to compensation
rights.

On that basis, the FCC ruled: (1) Art. 14 Basic Law differs categorically between
different types of regulation concerning property, with different legal requirements.
(2) TheWater Management Act determines for the future the limits of the use of prop-
erty in the sense of Art. 14 para. 1 sent. 2. This disentanglement of the use of water
from the real estate is also proportional given the importance of public water manage-
ment. (3) A principally proportional re-determination of the content and limits of
property does not give rise to compensation rights. However, in order to avoid a sud-
den devaluation of investment and labor, transition rules might be necessary. (4) As
the claimant had been able to run his business for 17more years after the refusal of the
permission due to transition rules and the pending lawsuit, no further transition
periods needed to be granted.

14. BVerfG, 14 July 1981 - 1 BvL 24/78, 58 Entscheidungen des Bundesverfassungsgerichts 137 (wet gravel oper-
ation). See, e.g. M. Perkams, ‘The Concept of Indirect Expropriation in Comparative Public Law – Sear-
ching for Light in the Dark’, in S. Schill (Ed.), International Investment Law and Comparative Public Law,
Oxford, Oxford University Press, 2010, pp. 107 et seq., at 133 et seq.

15. See, e.g. Bundesgerichtshof, 25 January 1973, 60 Entscheidungssammlung des Bundesgerichtshofs in Zivil-
sachen 126.

16. For an account see J. Lege, ‘30 Jahre Nassauskiesung’, 2011 Juristenzeitung, pp. 1084 et seq.
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Thus, since the Nassauskiesungsbeschluss of 1981, German constitutional protection of
property can be summarized as follows: Expropriation in the terms of Art. 14 para. 3 is
defined as “concrete and individual deprivation of property combined with an acqui-
sition of the property by the State”.17 This ‘real’ expropriation is only admissible on
the basis of a (parliamentary) act which also determines the nature and extent of
compensation.18

In contrast, the determination of the content and limits of property in the terms of Art.
14 para. 1 is characterized by the general and abstract determination of rights andduties
of owners for the future, thereby determining the ‘nature’ of ownership, for example,
with a reform of a certain area of law.19 Art. 14 para. 1 explicitly allows the legislator to
redefine, for the future, the content, and limits of private property in the light of new
developments, findings, and perceptions concerning the public interest. Even if the
determination of the content and limits of property leaves no substance to the owner,
it remains determination of the content and limits of property (rather than expropria-
tion).20 As far as legal change interferes with existing property, this interference, how-
ever, must be proportional; which may render transition periods necessary.

Only in rare instances, the proportionality test may require financial compensation of
an owner who would be affected much worse by a general rule than the ‘normal’
addressee. This was established in the Pflichtexemplar decision, one day after the
Nassauskiesungsbeschluss. The case turned onmandatory presentation copies that pub-
lishers had to deliver to specialized public libraries without compensation. The claim-
ant produced high-quality and highly priced artistic books in very small editions so
that the free delivery to the public library even of one book affected him hard. The
FCC accepted that this would be disproportionate unless the publisher received com-
pensation for the book. Formally, this possibility of compensation must be present in
the relevant legislation in the form of a hardship clause.21

8.3.1.2 The Proportionality Test
Originally, the balance between protection of property and legal change had been car-
ried out by the Federal Constitutional Court (FCC) on the basis of a traditional

17. See BVerfG, 22 May 2001 1 BvR 1512/97, 1 BvR 1677/97, 104 Entscheidungen des Bundesverfassungsge-
richts 1, 9-10 (land consolidation). This acquisition requirement, however, is not undisputed in academic
writing, see, e.g. K-A. Schwarz, ‘Güterbeschaffung als notwendiges Element’, 2013 Deutsches Verwal-
tungsblatt, pp. 133 et seq.

18. BVerfG, 7 December 2004 - 1 BvR 1804/03, 104 Entscheidungen des Bundesverfassungsgerichts 1, 9 and
BVerfG, 18 January 2006 - 2 BvR 2194/99, 115 Entscheidungen des Bundesverfassungsgerichts 97, 112.

19. BVerfG, 9 January 1991 - 1 BvR 929/89, 83 Entscheidungen des Bundesverfassungsgerichts 201, 211-212.
20. BVerfG, 2 March 1999 - 1 BvL 7/91, 100 Entscheidungen des Bundesverfassungsgerichts 226, 240 (monu-

ment protection).
21. See BVerfG, 15 July 1981 - 1 BvL 77/78, 58 Entscheidungen des Bundesverfassungsgerichts 137 (presentation

copy for the library).
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proportionality – in particular appropriateness – test, asking whether the relevant
public interests prevail over the interference with private property, which has been
called a grandfathering approach. What was relevant was the value of the property
and the relation or dedication of the relevant property position either towards indi-
vidual self-fulfillment or toward the public good, the former being stronger protected
than the latter.22 In the meantime, however, the Federal Constitutional Court (FCC)
has aligned the proportionality test with the protection of legitimate expectations.23

The protection of legitimate expectations primarily depends on the question as to
whether a reform of a field of law or a redefinition of rights and duties has a ‘real’
retroactive effect or only a ‘false’ or ‘pseudo’ retroactive effect. Real retroactive effect
means that new legislation regulates events that lie entirely in the past. In contrast,
‘false’ or ‘pseudo’ retroactive effect describes changes to a situation that has begun
in the past but is still on-going, for example, change in the taxation of the operation
of a plant. Whilst real retroactive effect is regarded to be normally in breach of the
principle of legality of Art. 20 para. 3 Basic Law, ‘false’ or ‘pseudo’ retroactive effect
is normally lawful, as there is no protection of the general trust in the continuity of a
given legal framework.24 Exceptions apply where the legislator has generated special
expectations, or trust,25 for example, through the concrete determination of the tem-
poral validity of a respective framework in order to induce a certain investment, or
through concrete allocations.26

In practice, the FCC emphasizes the need to maintain the legislator’s capacity to
act and to adjust the legal framework to new developments and perceptions

22. For an overview, see M. Appel, ‘Eigentumsgrundrechtlicher Bestands - oder rechtsstaatlicher Ver-
trauensschutz - was schützt den Eigentümer?’, 2005 Deutsche Verwaltungsblätter, pp. 340 et seq.

23. See, e.g. BVerfG, 18 May 1988 - 1 BvR 1512/97, 1 BvR 1677/97, 78 Entscheidungen des Bundesverfassungs-
gerichts 205, 211 et seq. (treasure trove); BVerfG, 15 October 1996 - 1 BvL 44/92, 1 BvL 48/92, 95 Entschei-
dungen des Bundesverfassungsgerichts 64, 86 et seq. (social housing); BVerfG, 24 March 1998 - 1 BvL 6/92,
97 Entscheidungen des Bundesverfassungsgerichts 378, 388 et seq. (sickness benefit); BVerfG, 8 April 1998 - 1
BvR 1680/93 et al., 98 Entscheidungen des Bundesverfassungsgerichts 17, 39-40 (property lawmoratorium);
BVerfG, 23November 1999 - 1 BvF 1/94, 101 Entscheidungen des Bundesverfassungsgerichts 239, 257 et seq.
(cut-off date). For a dissenting opinion see, in particular, U. Di Fabio, ‘Beschleunigter Kernenergieaus-
stieg und Eigentumsgarantie’, in U. Di Fabio, W. Durner & G. Wagner (Eds.), Kernenergieausstieg
2011, Baden-Baden, Nomos, 2013, pp. 11 et seq., at pp. 56 et seq.

24. See BVerfG, 31 May 1960 - 2 BvL 4/59 11 Entscheidungen des Bundesverfassungsgerichts 139.
25. SeeM. Schröder, ‘Investitionsschutz beim Atomausstieg’, 2013Neue Zeitschrift für Verwaltungsrecht, pp.

105 et seq., at p. 106.
26. See, e.g. BVerfG, 7 July 2010 - 2 BvL 14/02 et al., 127 Entscheidungen des Bundesverfassungsgerichts 1, 17

(retroactive effect in tax law); BVerfG, 15 March 2000 - 1 BvL 16/96 et al., 102 Entscheidungen des Bundes-
verfassungsgerichts 68, 97-98 (health insurance). Another example would be the promotion of renewable
energies through fixed feed-in tariffs guarantied for a certain amount of years, on which see C. Kreuter-
Kirchhof, ‘Grundrechtliche Maßstäbe für eine Reform des EEG’, 2014 Neue Zeitschrift für Verwaltungs-
recht, pp. 770 et seq.
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and, thus, usually decides that the continuity expectations of citizens are not pro-
tected.27 In order to avoid disproportionate interference with private property, the
proper balance may have to be achieved through transition rules or exceptions.28

Only where this is not possible, compensation may be granted, as a last resort, to
alleviate special hardship to property owners, which, however, would not amount
to ‘full’ compensation but rather take into account the ‘social obligation’ of private
property.

Thus, Art. 14 para. 1 provides for a clear rule towards the possibility of legal change
without compensation of affected ownership. As an exception, particular trust in the
stability of the law and particularly severe interference will be taken into account but
this is normally done through transition periods.

8.3.2 Application to Vattenfall

Authors have discussed the prospects of success of the constitutional complaints
against the nuclear phase-out most controversially. The vast majority of authors
assume that the complaints will not succeed in principle. At the utmost, there court
might hold details related to the shutdown of individual nuclear power plants dispro-
portionate. The following analysis will only focus on interference with the right to
property.29

Protection of property under Art. 14 Basic Law encompasses the substance and the
use of the property, which includes investments into property positions, but it does
not cover pure expectations of profit. Both the determination of fixed shutdown dates
and the revocation of the extended electricity volumes interfere with the right to prop-
erty, as they delimit the use of the power plants.30

27. See, e.g. BVerfG, 127 Entscheidungen des Bundesverfassungsgerichts 1, 17, with references to earlier case
law.

28. Established case law of the FCC; see, e.g. BVerfG (note 17), 100 Entscheidungen des Bundesverfassungsge-
richts 226, 245; BVerfG, 13 June 2006 - 1 BvL 9/00 et al., 116 Entscheidungen des Bundesverfassungsgerichts
96, 130-131 (pensions). For details concerning transition periods see C. Jahndorf & S. Pichler, ‘Verfas-
sungsrechtliche Anforderungen für Übergangsfristen bei öffentlichrechtlicher Neuregulierung privater
Wirtschaftsbereiche’, 2012 Gewerbearchiv, pp. 377 et seq.

29. Interferencewith other fundamental rights is discussedaswell, namely the freedomofprofession as gua-
ranteedbyArt.12BasicLawandtheprincipleofnon-discriminationofArt.3para.1BasicLaw,the latter in
relation to the differing phasing-out periods for individual nuclear power plants. See, e.g. D. Bruch &
H. Greve, ‘Atomausstieg 2011 als Verletzung der Grundrechte der Kernkraftwerksbetreiber?’, 2011 Die
öffentlicheVerwaltung, pp. 794 et seq., atpp. 799 et seq.;W.Ewer, ‘DerneuerlicheAusstiegausderKernener-
gie–verfassungskonformundentschädigungsfrei?’, 2011NeueZeitschrift fürVerwaltungsrecht, pp. 1035 et
seq., at pp. 1036-1037. The highly disputed exact demarcation between Art. 14 and Art. 12 on freedom of
profession will not be discussed either. On this, seeA.Wallrabenstein, supra note 11, at pp. 114 et seq.

30. See, e.g. F. Ossenbühl, ‘Verfassungsrechtliche Fragen des Ausstiegs aus der friedlichen Nutzung der
Kernenergie’, 124 Archiv des öffentlichen Rechts 1999, pp. 1 et seq., at p. 9; Id., ‘Eigentumsschutz und
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8.3.2.1 Expropriation or Determination of the Content and the Limits of Private
Property

By appearance, and according to the vast majority of authors, the phase-out is a case
of Art. 14 para. 1,31 particularly since the legislator has decided so.32 Also, it does not
serve the acquisition of the property by the State.33 As mentioned above, according to
the FCC and the leading opinion in academic writing, the intensity or severity on the
impact of the position of the owner is of no relevance for that classification.34 Even an
adjustment to zero use can be lawful35 and remains a determination of contents and
limits of property. This was decided by the FCC in a monument protection case. In
that case, the owner of a late 19th century villa wished to tear the villa down because
it needed restoration, which would have cost an estimated one million deutschmarks
(DM), and maintenance of the villa would have caused costs of DM 300,000 per year.
The competent authority rejected that plan and, in contrast, listed the villa. Still, the
FCC decided that listing the villa did not amount to expropriation in the terms of Art.
14 para. 3 but remained determination of the content and limits of property.36

Opposing authors refer to the same FCC ruling concerning monument protection,
where the FCC had also argued that in cases, in which a regulation determining
the content and limits of property would lead to a situation where no single reason-
able private use of the property remains possible, so that the property no longer

Reststrommengen beim Atomausstieg’, 2012 Die öffentliche Verwaltung, pp. 697 et seq.; M. Kloepfer, ‘13.
Atomgesetznovelle und Grundrechte’, 2011 Deutsches Verwaltungsblatt, pp. 1437 et seq., at 1438 et seq.;
W. Ewer, supra note 29, at p. 1037; S. deWitt, ‘Ist der Atomausstieg 2011mit Art. 14 GGvereinbar?’, 2012
Umwelt- undPlaungsrecht, pp.281et seq., atpp. 283-284;U.DiFabio, supranote23,atpp.22 et seq., 25 et seq.;
D. Bruch &H. Greve, supra note 29, at p. 795. According to themajority opinion in academicwriting, the
operationpermit as suchdoesnotqualifyasproperty, thepowerplants thatwereerectedandoperatedon
thebasis of thepermit howeverdo. Similar considerations apply to the assigned electricity volumes. Pub-
lic lawpositions as such are not regardedaspropertyunless they reflect the beneficiary’s ownefforts. The
latter is thought to be the case herewith themaintenance of the power plants. See e.g.M. Schröder, ‘Verf-
assungsrechtlicher Eigentumsschutz vonGenehmigungen’, inW.Durner, F.-J. Peine& F. Shirvani (Eds),
Freiheit und Sicherheit inDeutschland undEuropa - Festschrift fürHans-JürgenPapier zum70.Geburtstag, Ber-
lin: Duncker & Humblot, 2013, pp. 605 et seq.; M. Kloepfer, Id., at p. 1438, with further references, who
however doubts that in many cases investments were made between December 2010 and the return to
the nuclear phase-out with the 13th amendment to the Atomic Energy Act, see Id., at p. 1445. For a dis-
senting opinion, see A. Wallrabenstein, supra note 11, at p. 115; C. Ziem, supra note 2, at p. 223.

31. See, e.g. F. Ekardt, ‘Atomausstieg, Eigentumsgarantie, Abwehrrechte und Schutzgrundrechte’, 2012
Natur und Recht, pp. 813, at p. 814; S. de Witt, supra note 30, at p. 283.

32. See the explanations by the German government, Bundestags-Drucksache 17/6070, at p. 6.
33. This criterion has been sometimes objected to in academic writing, see, e.g. U. Di Fabio, supra note 23, at

29 et seq.
34. See, e.g. D. Bruch & H. Greve, supra note 29, at pp. 796-797. For a deviating opinion, see M. Schmidt-

Preuß, ‘Atomausstieg und Eigentum’, 2000 Neue Juristische Wochenschrift, pp. 1524 et seq., at
pp. 1525-1526.

35. BVerfG, 9 January 1991 - 1 BvR 929/89, 83 Entscheidungen des Bundesverfassungsgerichts 201, at 212.
36. BVerfG, 2 March 1999 - 1 BvL 7/91, 100 Entscheidungen des Bundesverfassungsgerichts 226, at 240 (mon-

ument protection).
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deserves this denotation, the envisaged aimsmight only be lawfully reached via expro-
priation in the terms ofArt. 14 para. 3.37 They argue that the nuclear phase-out deprives
the power plant owners entirely of any use of their property, as they cannot use nuclear
power plants for any other purpose than producing nuclear energy. Thus, they argue,
the nuclear phase-out could have only been dealt with via formal expropriation.38 The
factual situation in the monument protection decision was, however, quite different
from the nuclear phase-out. As mentioned above, due to the listing of the villa in ques-
tion, the owner had nomore use at all from the villa, whereas themonument protection
requirements caused costs of DM 300,000 per year. The nuclear phase-out, in contrast,
relates to risky power plants, which had already amortized.

8.3.2.2 The Proportionality Test
As stated above, the proportionality test under Art. 14 para. 1 requires the measure to
pursue a legitimate aim, to be suitable and necessity to reach that aim, and to be
appropriate.

In principle, it is undisputed that the phase-out pursues a legitimate aim and that it is
suitable and necessary to reach that aim.39 With the nuclear phase-out, the legislator
intends to protect of life, health and the environment (§ 1 no. 2 Atomic Energy Act);40

which are aims in favor of which legislative duties to protect and the precautionary prin-
ciple have to be invoked. Also, there is no instrument of less intensity available that
would achieve the same level of protection. Hereby, it must be considered that in cases
of uncertainty, such as the protection from nuclear risks, the FCC accepts a wide scope of
discretion for the legislator concerning the evaluation of facts, risk assessment and risk
perception, as the decision pro or contra nuclear energy is primarily a political and dem-
ocratic decision, for which parliament is best legitimized.41 Thus, the Constitutional
Court would only step in when the outer limits of that discretion are transgressed.

Thus, the question will be, whether or not the phase-out can be regarded as appro-
priate with a view to the property rights of the operators of nuclear power plants.

37. Id., at p. 243.
38. See, e.g. S. deWitt, supra note 30, at p. 285; F. Ossenbühl, Verfassungsrechtliche Fragen eines beschleunigten

Ausstiegs aus der Kernenergie, Baden-Baden: Nomos, 2012, at pp. 44 et seq.; U. Di Fabio, supra note 23, at
pp. 41 et seq.

39. See, e.g. D. Bruch & H. Greve, supra note 29, at pp. 797-798.
40. Here, one can refer to the general risk of nuclear technology, to the risk connected with terroristic

attacks, but also the structural incompatibility of nuclear power plants with the aim of the promotion
of renewable energies in favor of climate protection. See, e.g. F. Ekardt, supra note 31, at pp. 815-816. See
alsoU.Wollenteit, ‘VomEnde des Restrisikos’, 2013Zeitschrift für Umweltrecht, pp. 323 et seq., reacting to
statements of authors who claimed that there had been no new facts that the legislator could have based
a change of legislation.

41. See the landmark decision of BVerfG, 8 August 1978 - 2 BvL 8/77, 49 Entscheidungen des Bundesverfas-
sungsgerichts 89 (Kalkar I).

 Part II Criteria



Here, again, two opposing approaches can be distinguished: the leading opinion, fol-
lowing the ‘legitimate interest’ approach of the FCC described above, and a deviating
opinion that focuses more on grandfathering.42

The first approach, meanwhile regularly applied by the FCC, focuses on the question
whether there are (qualified) legitimate continuity expectations of the operators that
are not appropriately dealt with in the amending legislation. Such expectations, how-
ever, must have been exerted or rather been realized in a property position. The clas-
sical example would be an investment relying on an existing legal framework at a
given time. Possible criteria in favor of such qualified legitimate expectations are that
the investment had been especially induced by the legislator, e.g. through guarantees
concerning time periods, an assignment of specific volumes, or whether an invest-
ment had the chance to amortize.43

Investments relying on the original legal framework permitting nuclear energy under
certain conditions, more than 30 years ago, have more or less amortized, in particular
with a view to the phase-out electricity volumes that were consensually agreed upon
in 2002. Thus, the analysis focuses on the development after 2002 which comprises
two scenarios: the first deals with frustrated expectations related to shutdown dates
which are now earlier than those envisaged in 2002, while the second deals with legit-
imate expectations based on the revocation of the first phase-out in December 2010
which provided for the re-extension of electricity volumes and thus related operation
periods. Both scenarios, the latter in particular, require as a prerequisite substantial
investment in the relevant period which could have been frustrated (for the latter
between December 2010 and March 2011!).44

In principle, the allocation of specific electricity volumes is suitable to create a hig-
her level of trust, regardless of whether they still derive from 2002 or from the re-
extension in 2010. Also, the fact that the second phase-out presented itself as a sud-
den turn in the politics of the government which had just three months before
revoked the first phase-out strives, in principle, in favor of legitimate expectations
of the operators.45

On the other hand, this second phase-out was again based on the principle of an
(extended) amortization period of 32 years of operation for each power plant, with
the exception of those posing particular risks. Also, it provides for the possibility
to transfer or sell remaining electricity volumes. Thus, the gradual shutdown dates

42. For the latter see, in particular, U. Di Fabio, supra note 23, at pp. 36 et seq.
43. See, e.g. M. Schröder, supra note 25, at p. 108.
44. See, e.g. Id., at pp. 109-110; M. Kloepfer, supra note 30, at pp. 1445 et seq.
45. See M. Schröder, Id., at p. 110, referring to the principle ‘in dubio pro lege’; S. de Witt, supra note 30, at

p. 283.
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could already be regarded as (appropriate) transition periods, and the possibility to
sell electricity volumes as (appropriate) transition rules.46

Nevertheless, there are cases where investments after 2002 in power plants, which
had to be shut down in 2011, have become worthless as they related to the concrete
plant and cannot pay out anymore via the sale of electricity volumes.47 In some cases,
however, the amortization periods and electricity volumes could not be exhausted
due to the technical problems of the respective power plants. This exactly, seems
to be the problem of Vattenfall: The power plant of Krümmel had produced for
slightly less than 28 years before it had to be shut down.48 Vattenfall argued that it
had invested 700 million euro in its power plants Krümmel and Brunsbüttel that were
lost because the two power plants never went into operation again after that invest-
ment.49 The temporary standstills, however, have been due to technical problems
(which are, of course, the responsibility of the operator),50 and both Krümmel and
Brunsbüttel were of a special construction type that was regarded less safe than other
nuclear power plants.51

With regard to investments based on the electricity volumes allocated in 2010 (in case
there were any!), authors have also questioned to what extent that reallocation indeed
has created legitimate expectations. In fact, the revocation of the first phase-out and
the re-extension of electricity volumes were massively influenced by the nuclear
power lobby itself, and accompanied by great political differences between the then
governing parties and the then opposition who had always announced to re-establish
the phase-out in case of their return to office. Thus, the nuclear industry was clearly
aware of the risk of a new phase-out.52

A dissenting opinion emphasizes the ‘full’ market value of the property, which they
define for industrial installations as their profitability before the changing legal act, as
starting point for analyzing the appropriateness of the 13th amendment to the Atomic
Energy Act. As a consequence, transition periods which relate to the amortization of
the investment instead of the profitability of the power plant are not regarded to be
sufficient by these authors.53 This opinion, however, does not distinguish sufficiently
between the protection of property, defined as ‘what has already been acquired’

46. See, e.g. M. Kloepfer, supra note 30, at p. 1442; D. Bruch & H. Greve, supra note 29, at p. 799; W. Ewer,
supra note 29, at 1038.

47. See, e.g. M. Schröder, supra note 25, at p. 110.
48. See C. Ziem, supra note 2 fn. 23 at p. 223.
49. See M. Kloepfer, supra note 30, at p. 1442, with references.
50. In fact,Krümmel had a long history of defects that required its temporary shut-down. See F. Ekardt, supra

note 31, at p. 219.
51. See C. Ziem, supra note 2, at p. 225.
52. See, e.g. F. Ekardt, supra note 31, at p. 817; A. Wallrabenstein, supra note 11, at p. 121.
53. See U. Di Fabio, supra note 23, at pp. 36 et seq. with further references.
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(which encompasses investments into installations up to their amortization), and
expectations of profits which are not protected by Art. 14 but which these authors
include in the calculation of the ‘value’ of the power plants.

Overall, the vast majority of authors have come to the conclusion that the nuclear
phase-out was not in breach of Art. 14 Basic Law.54 At the utmost, the nuclear
phase-out could have been disproportionate if in the case of an individual nuclear
power plant the investment has not amortized; which might at best be the case for
parts of the 700 million euros that Vattenfall spent after 2007.55

. INTERNATIONAL INVESTMENT LAW

8.4.1 Expropriation and ‘Measures Having Equivalent Effect’

8.4.1.1 Introduction
The historical background of international investment law differs greatly from that of
national protection of property. It was developed out of the protection of the diplo-
matic service.56

From the beginning of bilateral investment treaties, capital exporting countries aimed
at protecting the capital of their citizens or corporations engaging in investment activ-
ity abroad. Thus, from the outset, international investment protection has been based
on the assumption that foreign investors need protection from internal developments
in the host state. As foreign citizens or corporations, investors or their economic activ-
ity are not considered to be part of the national constituency and community of the
host state. To that end, investment protection treaties contain a set of (similar) require-
ments for the host state, among them requirements concerning expropriation and the
‘fair and equitable treatment’ of the investor. As a consequence, national sovereignty
which implies the ‘right to regulate’ and to define the national balance between the
protection of property and the protection of other rights and interests, has to be re-
measured against the protected interests of foreign investors.

As opposed to the German Basic Law, investment protection treaties have until now
regularly put measures, which do not involve any governmental taking but merely

54. See, e.g. A.Wallrabenstein, supra note 11, at 121; C. Ziem, supra note 2, at p. 225; F. Ekardt, supra note 31,
at p. 218; W. Ewer, supra note 29, at p. 1038; D. Bruch & H. Greve, supra note 29, at p.798 et seq.; M.
Schröder, supra note 25, at pp. 110 et seq.; against, e.g. U. Di Fabio, supra note 23, at 75 et seq.; F. Ossenbühl,
supra note 38; S. de Witt, supra note 30, at p. 285.

55. See M. Kloepfer, supra note 30, at p. 1442.
56. On that context see D. Schneiderman, ‘Compensating for Democracy’s “Deficits”: The Case of Interna-

tional Investment Law’, in C. Joerges & C. Glinski (Eds.), The European Crisis and the Transformation of
Transnational Governance, Oxford, Hart Publishing, 2014, pp. 47 et seq., at p. 50.
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reduce the value of an investment, under the same regime as governmental takings.
Under investment treaties, expropriation and ‘measures having equivalent effect to
expropriation’ are permitted under the same circumstances, and they trigger the same
legal consequences. For example, under the Energy Charter Treaty, which forms the
legal basis for the Vattenfall arbitration, expropriation as well as ‘measures having
effect equivalent to expropriation’ are only permitted in case they are (a) for a purpose
which is in the public interest; (b) not discriminatory; (c) carried out under due pro-
cess of law; and (d) accompanied by the payment of prompt, adequate and effective
compensation, which “shall amount to the fair market value of the Investment expro-
priated at the time immediately before the Expropriation”.57

It is primarily the task of arbitration panels to define what constitutes a ‘measure hav-
ing equivalent effect’ and thus to define the line between those exercises of state pow-
ers which give rise to compensation claims and those which do not. To date, several
arbitration panels have treated regulatory measures that aim at public interests such
as environmental protection but that deprive the investor at least partly from the eco-
nomic value of the investment as ‘measures having effect equivalent’ and thus as reg-
ulatory expropriation.58 This shall be illustrated by the following cases.

8.4.1.2 Relevant Cases
a Metalclad Corporation v. The United States of Mexico
Metalclad Corp., an American corporation, had started to build a hazardous landfill
on approval by the federal government of Mexico, although further permits from the
local government were required. The local government refused to issue the required
permits on the basis of land use and environmental regulations – among others, the
relevant area had become part of a nature reserve. Metalclad filed an arbitration pro-
cedure under the North American Free Trade Agreement (NAFTA), claiming com-
pensation for expropriation and infringement of the ‘fair and equitable treatment’
requirement. The Tribunal declared the hindrance to run the landfill an act “tanta-
mount to expropriation”59 based on the de facto effect for the investor:

Expropriation under NAFTA includes not only open, deliberate and acknowledged takings
of property, such as (…) formal or obligatory transfer of title in favour of the host State, but
also covert or incidental interference with the use of Property which has the effect of depriv-
ing the owner, inwhole or in significant part, of the use or reasonably-to-be-expected benefit
of property even if not necessarily to the benefit of the host State.60

57. Art. 13(1) Energy Charter Treaty.
58. See also M. Krajewski, ‘Umweltschutz und internationales Investitionsschutzrecht am Beispiel der Vat-

tenfall-Klagen und des TransatlantischenHandels- und Investitionsabkommens (TTIP)’, 2014Zeitschrift
für Umweltrecht, pp. 396 et seq., at p. 397.

59. Para. 104.
60. Metalclad Corporation v. The United States of Mexico ICSID case No ARB(AF)/97/1 (NAFTA), (Award of

2000), para. 103. Metalclad was awarded 16.7 mio US$ in compensation. See also M. Krajewski &
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b Tecnicas Medioambientales Tecmed S.A. v. United Mexican States
Tecnicas Medioambientales Tecmed S.A. v. United Mexican States61 concerned the non-
renewal of the operating license for a waste landfill on the basis that the operator lac-
ked the required reliability because he dumped biological and other toxic waste in
violation of the permit and also had exceeded the capacity of the landfill.

We find no principle stating that regulatory administrative actions are per se excluded
from the scope of the Agreement, even if they are beneficial to society as a whole - such
as environmental protection – particularly if the negative or economic impact of such
actions on the financial position of the investors is sufficient to neutralise in full the value,
or economic or commercial use of its investment without receiving any compensation
whatsoever.62

c Azurix Corp. v. Argentine Republic
The case ofAzurix Corp. v. Argentine Republic concerned the privatization ofwater util-
ities in Buenos Aires. Azurix, an American corporation, had a 30-year concession to
operate the water facilities in Buenos Aires. After a series of water contaminations, the
authorities imposed a fine on Azurix and prohibited Azurix to charge water services
throughout the contamination crisis. Azurix filed a request for arbitration on the basis
of the bilateral investment protection treaty between the United States and Argen-
tine,63 claiming compensation for expropriation and infringement of fair and equita-
ble treatment. The Tribunal decidedly stated that for assessing indirect or regulatory
expropriation, it was essential to look at the effect of the measure on the investor, not
on its purpose:

(…) the issue is not somuchwhether themeasure concerned is legitimate and serves a public
purpose, but whether it is a measure that, being legitimate and serving a public purpose,
should give rise to a compensation claim.64

Thus, the determination of expropriation depends on the question whether the inves-
tor had been deprived in whole or in significant part of the use or the reasonably to be
expected economic benefit of his investment.65 In that case, however, the Tribunal did
not find the interference sufficient to amount to expropriation.66

J. Ceyssens, ‘Internationaler Investitionsschutz und innerstaatliche Regulierung’, 45 Archiv des Völker-
rechts 2007, pp. 180 et seq., at pp. 192 et seq.

61. Concerning the Spain-Mexico Bilateral Investment Treaty.
62. Para. 164.
63. Treaty between the United States of America and the Argentine Republic Concerning the Reciprocal

Encouragement and Protection of Investment, signed 14 November 1991 (entered into force 20 October
1994).

64. Azurix Corp. v. Argentine Republic, ICSIDCaseNo. ARB/01/12, Final Award of 14 July 2006, at para. 310.
65. Id., paras. 311-322.
66. Id., paras. 319-322.
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d Compañia del Desarrollo de Santa Elena S.A. v. Republic of Costa Rica
This case concerned a ‘real’ expropriation of land owned by a Costa Rican company
with primarily US American shareholders in order to establish a nature reserve in line
with national and international environmental requirements. Here, the amount of
compensation was contested. The Tribunal decided in favor of the applicant and
imposed full market value compensation:

Expropriatory environmental measures – no matter how laudable and beneficial to society
as a whole – are, in this respect, similar to any other expropriatorymeasures that a state may
take in order to implement its policies: where property is expropriated, even for environ-
mental purposes, whether domestic or international, the state’s obligation to pay compen-
sation remains.67

Thus, international investment law does not only neglect the domestic public interest
of the host state but also the international public interest as expressed, for example, in
multilateral environmental agreements.

e Vattenfall v. Federal Republic of Germany
Before the current arbitration concerning the nuclear phase-out, Vattenfall had
already filed another arbitration request against Germany on the basis of the Energy
Charter Treaty, challenging additional conditions concerning water protection68 to a
permission to run a coal power plant at Hamburg-Moorburg. The approval of a per-
mit for that power plant had been announced by a (former) executive of the city of
Hamburg without further conditions, whereas the competent water authority had
imposed the mentioned conditions. Vattenfall regarded those conditions as expro-
priatory and an infringement of the ‘fair and equitable treatment’ requirement and
claimed compensation of 1.4 billion euro. The case was settled on the basis that most
of the additional conditions were withdrawn.69

8.4.1.3 Property Protection Unbound?
The wording of the Energy Charter Treaty and the citations from arbitration awards
above, give the impression of absolute protection of property from all types of

67. Compañia del Desarrollo de Santa Elena S.A. v. Republic of Costa Rica, ICSID Case No. ARB/96/1, Final
Award of 17 February 2000, para. 72.

68. Which were based on and required by EU water protection law (!).
69. Vattenfall AB u.a. v. Federal Republic of Germany, ICSID Case No. ARB/09/6, Award of 11 March 2011,

<www.encharter.org/fileadmin/user_upload/Investor-State_Disputes/Vattenfall-Germany_Award.
pdf>. See also C. Tams, ‘Internationales Wirtschaftsrecht als Grenze deutscher Umweltpolitik?’, 2010
Zeitschrift für öffentliches Recht in Norddeutschland, pp. 329 et seq.; M. Krajewski, supra note 58, at pp.
398 et seq. Meanwhile the Bund für Umwelt- und Naturschutz in Deutschland had successfully chal-
lenged the permit (without the additional requirements) as an infringement of water protection law.
See Higher Administrative Court (Oberverwaltungsgericht; OVG) of Hamburg, 18 January 2013,
2013 Zeitschrift für Umweltrecht, pp. 357 et seq. Both parties appealed, and the case is pending with
the Federal Administrative Court.
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interferences with the economic value of an investment, including expectations of
profit. At best, there are attempts to delineate regulatory expropriations from non
compensable law-making based on the severity of the interference, temporally
and/or substantively.70 In a number of cases, however, this delineation has already
been combined with a proportionality analysis concerning the public purpose of the
regulation based on the so-called ‘police power doctrine’ in international lawwhich is
regarded to include legitimate public policy measures.71

One example is the above-cited Tecmed Tribunal:

(…) the Arbitral Tribunal will consider, in order to determine if they are to be characterized as
expropriatory,whether such actions ormeasures are proportional to the public interest presum-
ably protected thereby and to the protection legally granted to investments, taking into account
that the significance of such impact has a key role upon deciding the proportionality.72

In principle, the Tribunal had considered the interference with the interests of the
investor (the necessity to shut down its landfill immediately) against the importance
of the regulatory interest (in not running a toxic and overloaded landfill for another
five months), but it arrived at the conclusion that the non-renewal was disproportion-
ate in the light of the operator’s violations of the permit requirements. Thus, in effect,
here, the Tribunal had declared the legal consequence of a breach of environmental
law as disproportionate under investment law!

Yet, there seem to have been some cases recently where arbitration Tribunals have
more openly balanced the protection of property with the public purpose of a mea-
sure up to the point of a reversal of rule and exception, stating that only in exceptional
cases or only if it is obviously disproportionate, a generally applicable public purpose
regulation constitutes a regulatory expropriation.73

Here, the classical example always referred to isMethanex v. United States, which con-
cerned the Californian phase-out of a fuel additive, the main compound of which
Methanex, a Canadian owned corporation, has been producing, stating:

(…) as a matter of general international law, a non-discriminatory regulation for a public
purpose, which is enacted with due process and which affects, inter alias, a foreign investor

70. See the quotations, in particular that of Tecmed. See also B. Kingsbury & S. Schill, ‘Public LawConcepts to
Balance Investors Rights with State Regulatory Actions in the Public Interest - The Concept of Propor-
tionality’, in S. Schill (Ed.) 2012, International Investment Law and Comparative Public Law, Oxford,
Oxford University Press, 2010, pp. 75 et seq., at pp. 88 et seq.

71. See, in particular, Id., at pp. 88 et seq.
72. Para. 122.
73. See B. Kingsbury and S. Schill, supra note 70, at pp. 94 et seq., with further references.
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or investment is not deemed expropriatory and compensable unless specific commitments
had been given by the regulating government (…).74

8.4.2 Fair and Equitable Treatment

8.4.2.1 Introduction
Another important provision in investment protection treaties is the already men-
tioned ‘fair and equitable treatment’ standard. This provision provides for another
independent source of investors’ rights and has also been applied to regulatory
change or administrative decision-making in the context of environmental, health
or safety protection.

Art. 10 (1) Energy Charter Treaty reads:

Each Contracting Party shall, in accordance with the provisions of this Treaty, encourage
and create stable, equitable, favourable and transparent conditions for Investors of other
Contracting Parties to make Investments in its Area.

Such conditions shall include a commitment to accord at all times to Investments of
Investors of other Contracting Parties fair and equitable treatment.

Such Investments shall also enjoy the most constant protection and security and no
contracting Party shall in any way impair by unreasonable or discriminatory mea-
sures their management, maintenance, use, enjoyment or disposal.

Originally, the ‘fair and equitable treatment’ standard was designed to protect inves-
tors from outrageous governmental behavior far beyond any international stan-
dards.75 Meanwhile, however, this standard has developed into an independent
source of far reaching investors’ rights.76 It is even regarded as the most intrusive pro-
vision with regard to the control of host states regulatory measures, or as ‘expropri-
ation light’, compensating the investor where a regulatory measure has not reached

74. Methanex Corp v. US UNCITRAL/NAFTA, Final Award, 3 August 2005, Part IV, Chapter D, para. 7.
75. Often, a parallel has been drawn with the customary international minimum standard concerning the

treatment of foreigners as expressed in the Neer case of 1926: “(t)he treatment of an alien, in order to
constitute an international delinquency, should amount to an outrage, to bad faith to willful neglect
of duty, or to an insufficiency of governmental action so far short of international standards that every
reasonable and impartial man would readily recognize its insufficiency”; cited by S. Schill, ‘Fair and
Equitable Treatment, the Rule of Law, and Comparative Public Law’, in S. Schill (Ed.), International
Investment Law and Comparative Public Law, Oxford, Oxford University Press, 2010, pp. 151 et seq.,
at p. 152.

76. E.g. the mentioned Azurix Tribunal argued that this standard required a higher level of treatment than
solely avoidance of outrageous conduct of host state representatives, but has to orient itself on/to the
legitimate expectations of the investor, paras. 365-377.
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the intensity of a regulatory expropriation but for example has frustrated expectations
of profits.77

In short, this standard protects the legitimate expectations of the investor regarding
a stable and favorable business environment. As a starting point for determining
the legitimate expectations of the investor, arbitration tribunals usually take the
legal framework at the time of the investment or any statements or announcements
of government or administrative representatives, for example, relating to the legal
framework or the permissibility of the project.78 In other words, the investigation
asks what was foreseeable for the investor on the basis of the information available
to the investor at that time. As a consequence, the ‘fair and equitable treatment’ stan-
dard leads to a one-sided perspective, namely, that of the investor.

8.4.2.2 Relevant Case Law
The Tribunal inOccidental Exploration and Production Co held that “the stability of the legal
and business framework is (…) an essential element of fair and equitable treatment”.79

In LG&E Energy v. Argentina, the host state was regarded to be obliged to:

a consistent and transparent behaviour, free of ambiguity that involves the obligation to
grant and maintain a stable and predictable legal framework necessary to fulfil the justified
expectations of the foreign investor.80

The Tecmed Tribunal even established the requirement of total foreseeability for the
investor,

so that it may know beforehand any and all rules and regulations that will govern its invest-
ments, as well as the goals of the relevant policies and administrative practices or directives,
to be able to plan its investment and comply with such regulations.81

In the above-mentioned Azurix case, the Tribunal held that ‘BIT presuppose a favor-
able disposition towards foreign investment, in fact, a proactive behavior of the State

77. See M. Krajewski, ‘The Impact of International Investment Agreements on Energy Regulation’, 2012
European Yearbook of International Economic Law, pp. 343 et seq.; S. Schill, supra note 75, at pp. 151; see
also the Azurix case below.

78. See, e.g. K. Miles, The Origins of International Investment Law, Cambridge University Press, 2013, Cam-
bridge, at pp. 168 et seq.; S. Schill, supra note 75, at pp. 160 et seq.

79. Occidental Exploration and Production Co v. Republic of Ecuador, UNCITRAL, Case No. UN3467, Final
Award of 1 July 2004, para. 183.

80. LG&E Energy v. Argentina, ICSID Case No ARB/02/1, Decision on Liability, 3 October 2006, para. 131.
81. TecinidasMedioambientales Tecmed S.A. v. UnitedMexican States (2004) 43 International Legal Materials 133,

para. 173.
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to encourage and protect it’82 and referred to the right of the investor to know in
advance all rules and regulations that will govern the investment. It found Argen-
tine’s authorities in breach with that requirement83 and imposed a US$165 million
compensation duty.84

8.4.2.3 Fair and Equitable Treatment Unbound?
Schill conceptualizes the ‘fair and equitable treatment’ standard and its concretiza-
tions as expressions of the rule of law consisting amongst others of the sub-elements
of (1) stability, predictability and consistency of the legal framework, (2) the principle
of legality, and (3) the protection of legitimate expectations, although he admits that in
particular elements (1) and (3) should be handled in a (more) ‘prudent manner’ and
should be open to a balance with the public purpose of the state measure.85

However, again, balancingwith the public purpose of regulatory change, or simply law-
making, is not provided for in the wording of that clause and does not seem to be the
standard yet applied by arbitration tribunals. For example, the views mentioned above
are accompanied by a wide ignorance toward the public interests of the host state. The
whole dimension of that ignorance is best illustrated with the case of CMS Gas Trans-
mission Company v. Argentine Republicwhere the arbitrators held that Argentina bears an
objective responsibility under international investment law to ensure a stable and pre-
dictable business environment, even in the midst of the financial crisis, and that com-
pensation duties are neither extinguished nor moderated by public emergency.86

Schill argues, nevertheless, that arbitration tribunals increasingly engage in balancing
exercises with the public purpose of an amending regulatory act, thereby focusing
on the concepts of reasonableness and proportionality also with regard to the
‘fair and equitable treatment’ standard. An often cited example is Saluka v. Czech
Republic:

No investor may reasonably expect that the circumstances prevailing at the time the invest-
ment is made remain totally unchanged. In order to determine whether frustration of the
foreign investor’s expectations was justified and reasonable, the host state’s legitimate right
subsequently to regulate domestic matters in the public interest must be taken into consid-
eration as well. (…) ‘A foreign investor (…) may in any case properly expect that’ (a state
measure is) ‘reasonably justifiable by public policies and that such conduct does not

82. Para. 372.
83. Paras. 371-377.
84. Para. 442.
85. The others are (4-5) procedural and substantive due process and protection against discrimination and

arbitrariness, (6) transparency, (7) reasonableness and proportionality, see S. Schill, supra note 75, at pp.
155 et seq.

86. CMSGas Transmission Company v. Argentine Republic (Award of 2005); cited in G. vanHarten, Investment
Treaty Arbitration and Public Law, Oxford University Press, Oxford, 2008, at p. 230.
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manifestly violate the requirements of consistency, transparency, even handedness, and
nondiscrimination’.87

8.4.3 Application of Investment Protection Law to Vattenfall

Given the differences in the practice of arbitration tribunals, the outcome of the Vat-
tenfall case is somewhat speculative. Germany had requested, under rule 41 (5) of the
ICSID rules, to reject the claim as ‘manifestly without legal merit.’ The arbitration Tri-
bunal dealt with this request on 2 July 2013, and although that decision was not
published, it seems that the case is on-going, thus that the request has been rejected.88

It is, therefore, not unlikely that the nuclear phase-out, which has led to the immediate
shut down of the two power plants in Krümmel and Brunsbüttel,will be seen as a ‘reg-
ulatory expropriation’, or, at least as a breach of the ‘fair and equitable treatment’
standard, and that both the allocation of residual electricity volumes under the con-
sensual first nuclear phase-out and the extension of electricity volumes under the 12th

amendment to the Atomic Energy Act will be seen as incidents that Vattenfall could
legitimately rely on. Thus, there is a significant probability that the arbitration panel
will find Germany liable toward Vattenfall; which is why Vattenfall chose to use the
expensive ICSID procedure in the first place.89

The remaining question would then be the calculation of damages, and here, again,
the difference between international investment law and German constitutional law
would be that ‘full’ damages including expectations of profits might be awarded.
Vattenfall apparently claims 4.7 billion euro in compensation;90 which seems to be
the economic value that they would allocate to their two nuclear power plants with-
out phase-out. Others seem to regard the power plants as have been worth far less.
They point to the fact that both power plants have never been profitable, as they
were frequently shut-down due to technical problems.91 Moreover, it has been

87. Saluka Investments BV v. The Czech Republic UNCITRAL, Partial Award, 17 March 2006, at paras. 305 et
seq.; cited by S. Schill, supra note 75, at pp. 96 et seq; see also Id., at pp. 97 et seq., for further references
concerning similar rulings.

88. See M. Krajewski, supra note 58, at p. 399.
89. SeeH.-G. Dederer, ‘Ein Schiedsverfahren wird für Deutschland zum Bumerang’, Legal Tribune online of 12

June 2012, <www.lto.de/recht/hintergruende/h/vattenfall-klagt-gegen-atomausstieg-vor-schiedsgericht-
in-washington-investitionsschutz/>.

90. See N.N, ‘Vattenfall verklagt Deutschland auf 4,7 Milliarden Euro’, Spiegel Online of 15 October 2014,
<www.spiegel.de/wirtschaft/unternehmen/vattenfall-verklagt-deutschland-wegen-atomausstieg-
auf-4-7-milliarden-a-997323.html>.

91. See S. Kotting-Uhl (member of the Green Party), quoted by H. Rossbach, ‘Vattenfall-Klage kostet schon
jetzt Millionen’, FAZ.NET of 26 October 2014, <www.faz.net/vattenfall-klage-kostet-schon-jetzt-
millionen-13230836.html>.
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argued that damages cannot be very high since the market price of nuclear energy is
so low nowadays that the operation of a nuclear power plant is hardly profitable
anymore.92

8.4.4 Recent Developments in Investment Protection Law: Inclusion of a ‘Right to
Regulate’

As a consequence of criticism regarding the extensive interpretations of de facto expro-
priation including public interest regulation and administrative action and the ‘fair
and equitable treatment’ standard including far reaching stability expectations of
investors thereby ignoring the ‘right to regulate’ of the host state, clarifications and
a shift of emphasis in the wordings of recent treaties or treaty proposals can be
observed.93

The United States have already included into their recent bilateral investment treaties
an interpretation of indirect expropriation which aims at excluding compensation for
typical regulatory measures, stating:

Except in rare circumstances, regulatory actions by a Party that are designed and applied to
protect legitimate public welfare objectives, such as public health, safety and the environ-
ment, do not constitute indirect expropriations.94

Also, the European Union aims at the inclusion of clarifying clauses, aiming at the lim-
itation of de facto expropriation and the ‘fair and equitable’ treatment standard in their
future investment protection treaties.One example is the text of the currently negotiated
Comprehensive Economic and Trade Agreement (CETA) between the EU and Canada:

For greater certainty, except in the rare circumstance where the impact of the measure or
series of measures is so severe in light of its purpose that it appears manifestly excessive,
non-discriminatory measures by a Party that are designed and applied to protect legitimate
public welfare objectives, such as health, safety and the environment, do not constitute indi-
rect expropriations.95

Also, the especial protection of legitimate expectations of the investor shall be delimited
to specific promises by host state representatives in order to induce the investment.
In all other cases, the fair and equitable standard shall essentially be delimited to

92. See supra note 90.
93. For an overview see M. Bungenberg, ‘Auf dem Weg zu einem Internationalen Investitionsschutz 2.0?’,

2014 Gewerbearchiv, pp. 382 et seq.; see also T. Stoll, H. Krüger & J. Xu, ‘Freihandelsabkommen und ihre
Umweltschutzregelungen’, 2014 Zeitschrift für Umweltrecht, pp. 387 et seq., at p. 391.

94. Art. 15.6 of the United State-Singapore Free TradeAgreement of 15 January 2003, cited by S. Schill, supra
note 75, at p. 95. Other recent US BITs contain similar provisions.

95. Annex Art. X.11 Consolidated CETA Text, Version 1 August 2014.
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nondiscrimination, non-arbitrariness and procedural justice.96 Related discussions are
ledwith regard to the currently negotiated Transatlantic Trade and Investment Partner-
ship (TTIP).97

8.4.5 Main Differences between the German Constitution and International
Investment Law

The differing emphasis of these two regimes with regard to regulatory change is
already visible from the different terminology: “determination of content and limits
of property” in the German constitution versus 'regulatory expropriation,’ a term used
in relation to investment protection. While the former highlights the social and soci-
etal embeddedness of property, the latter focuses on the threats social regulation
poses to property.

First of all, there is no concept of ‘regulatory expropriation’ in German doctrine, but
legal change or administrative amendments is formally separated from expropria-
tion, independent from the severity of the interference with existing property rights.
International investment law, in contrast, has regularly included regulatory amend-
ments98 into its expropriation regime as ‘measure having effect equivalent to expro-
priation.’ Whether or not a regulatory change is regarded to amount to a ‘measure
having effect equivalent to expropriation’ predominantly depends on the effects of
the measure on the investor, not on its purpose.

Second, there is no ‘social obligation of property’ in international investment law and
no necessity to balance the protection of property with the public purpose of a regu-
latory measure. Third, and as a consequence, the public purpose of the regulatory
measure has no influence on the amount of the compensation duty. ‘Regulatory
expropriation’ also leads to ‘full market value’ compensation of the investment, which
includes expectation of profits.

Also, the protection of legitimate expectations starts from totally different perspec-
tives. While the German perspective emphasizes the protection of democratic legal
processes and legal change over general stability expectations of property owners,
unless they can rely on qualified legitimate expectations, the ‘fair and equitable treat-
ment’ standard focuses on the perspective of the investor and disregards the public
interests of the host state and the democratic quality of regulatory change.

96. See, e.g. the positive list in Art. X.9 Consolidated CETA Text, Version 1 August 2014.
97. See M. Krajewski, supra note 58, at pp. 401-402.
98. Although – which is also reflected in the cases cited – until now most of the arbitration awards have

dealt with changes in administrative practice, rather than changes in the legal framework, see also
M. Bungenberg, supra note 93, at pp. 383 et seq.
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Thus, the recent ‘fair and equitable treatment’ standard (using the terminology from
German doctrine) provides for a qualified protection of general trust in the stability of
the existing legal framework as well as in statements, promises and commitments of
state representatives which weights higher than the public interests of the host state.
This standard can even and in particular be invoked when a regulatory amendment
does not meet the threshold of an expropriation but interferes with profit expecta-
tions, as could be seen from the Azurix case. Thus, again/also, an infringement of
the ‘fair and equitable treatment’ standard could lead to ‘full’ compensation including
expectation of profits.

Concerning compensation, the German doctrine – as opposed to investment law – in
principle does not provide for compensation for (disproportionate) interference with
property positions. Regularly, the proper balance has to be achieved through transi-
tion rules or exceptions. Only where this is not possible, compensation may be gran-
ted, as a last resort, to alleviate special hardship to property owners, and that
compensation would not amount to ‘full’ compensation but rather take into account
the ‘social obligation’ of private property. Expectations of profits (above amortization
of investment) are not even covered by the scope of application of Art. 14 Basic Law.

Recently, investment law, however, seems to aim to modify its ignorance toward the
public interest of the host state by, on the one hand, excluding ‘normal’ regulatory
change from the expropriation regime if it is not ‘excessive in light of its purpose,’
and on the other hand restricting the qualified (or almost absolute) protection of
investors’ expectations to cases of representative commitments.

To what extent such a (treaty based) inclusion of proportionality and change of per-
spective will in fact delimitate existing differences and render international invest-
ment protection sufficiently compatible with the protection of national public
interests is, of course, difficult to predict.

Finally, as can be seen from theAzurix case, the ‘fair and equitable treatment’ standard
also protects expectations of profits which are not covered by national expropriation
clauses and which are not protected by the German constitution.

8.4.6 Justification of Differences to National Protection Standards

Arbitration tribunals as well as investment lawyers have justified the stronger protec-
tion of property and of stability expectations of foreign investors in relation to
national property ownersmainlywith two arguments, the first one based on the ratio-
nale of investment treaties, the second on democratic theory.

The first argument, which is also implicit in some of the above-mentioned awards, can
be summarized as follows: Guaranteeing a stable, predictable, and favorable legal
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environment is a central objective and purpose of investment treaties. Thus, by sig-
ning an investment treaty, states decidedly agree to a related limitation to their reg-
ulatory sovereignty in order to attract investment. Investors can rely on that
guarantee and as a consequence enjoy special protection of their expectations toward
a stable legal environment.

The second argument regards investment protection law as compensation for demo-
cratic deficiencies of the purely national regulatory perspective. It is based on the
Habermasian idea that democracy requires the inclusion into decision-making of all
those affected by the regulatory framework. It is further based on the assumption that
foreign investors are not members of the national constituency. Thus, national
regulation produces external effects on investors, which are not represented in
national political processes, and which have to be compensated for by investment
protection law.

For example, the above-mentioned Tecmed Tribunal put into its proportionality anal-
ysis the consideration:

that the foreign investor has a reduced or nil participation in the taking of the decisions that
affect it, partly because investors are not entitle(d) to exercise political rights reserved to the
nationals of the state, such as voting for the authorities that will issue the decisions that affect
such investors.99

This perspective justifies on the one hand substantive advantages of investors, as they
could be based on reduced obligations of investors toward the public good and dem-
ocratic processes of the host state. On the other hand, it explains arbitration tribunals
as external and independent fora in which the (external) interests of the investors can
be articulated and represented.100

However, these justifications are highly problematic for a number of reasons that are
mainly related to democratic principles. From an internal constitutional perspective,
commitments to abstain from future regulatory activity, including a general commit-
ment in the form of an investment treaty, are highly problematic as such commit-
ments reduce the possibilities for political change by subsequent governments or
parliamentary majorities.101 The same applies to concrete commitments of govern-
ment representatives, which from an internal perspective would at best be regarded

99. Tecmed, supra note 81, para. 122.
100. For detailed analysis, see D. Schneiderman, supra note 56, at pp. 59 et seq. with further references; see

also C.D. Classen, ‘Die Unterwerfung demokratischer Hoheitsgewalt unter eine Schiedsgerichtsbar-
keit’, 2014 Europäische Zeitschrift für Wirtschaftsrecht, pp. 611 et seq., at pp. 613-614.

101. See, e.g. R. Howse and K. Nicolaidis, ‘Enhancing WTO Legitimacy: Constitutionalisation or Global
Subsidiarity?’, 2003 Governance, pp. 73 et seq.
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to be constitutional under very strict conditions and limitations, such as short periods
and possibilities for amendments and termination in order to avoid interferences with
democratic processes.102

With regard to the second argument, in particular Schneiderman has convincingly
argued that investors are neither vulnerable nor unaccounted for in political pro-
cesses because corporate entities do not have a vote either, neither foreign nor
domestic, but are ‘represented’ bymanagers, employees, and stockholders; whereas
they usually have considerable impact on national political processes via lobbying,
charitable giving and so on.103 Further, investors are not outsiders from the domestic
public good, but they benefit from the domestic legal environment, which enables
and facilitates their economic activity in the first place. Thus, a ‘transnationally cor-
rected representation’ of foreign economic interests ‘infuses into democracy an oli-
garchic element’104 and leads to overrepresentation of investors’ interests and a
highly asymmetrical outcome.

. CONCLUS ION AND OUTLOOK: WHAT COULD THIS ALL MEAN FOR

PROPERTY LAW?

This chapter has illustrated the almost diametrically opposed approaches toward prop-
erty protection and the social and societal embeddedness of property in the German
constitution and in international investment law. While the German constitution
strongly emphasizes the ‘social obligation’ of property and the enabling of legal change,
investment law principally protects property, and continuity expectations of investors
against all types of ‘political risks,’ including regulatory change. Yet, there are recent
developments in investment law that are meant to mitigate the differences via the
implementation of a ‘right to regulate’ subject to a proportionality test, although the
results are not yet foreseeable. At the same time, however, tribunals and investment
lawyers increasingly seek to justify the higher protection of foreign investment vis-à-
vis national property owners with recourse to democratic theory.

What could all this mean for property law? Does international investment protection
law influence national legal systems and their perceptions of property protection?
And in which direction?

102. For the German constitutional debate concerning environmental agreements, see, e.g. M. Schmidt-
Preuß, ‘Verwaltung und Verwaltungsrecht zwischen gesellschaftlicher Selbststeuerung und staatli-
cher Steuerung’, 56 Veröffentlichungen der Vereinigung der Deutschen Staatsrechtslehrer 1997, pp. 160
et seq., at pp. 217 et seq.

103. D. Schneiderman, supra note 56, at pp. 63 et seq.
104. A. Somek, ‘The Argument From Transnational Effects I: Representing Outsiders through Freedom of

Movement’, 16 European Law Journal 2010, pp. 315 et seq., at p. 334.
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There is still a continuously increasing number of bi- or plurilateral investment
treaties with an ever increasing importance to national legal systems due to an also
steadily increasing amount of foreign investment and thus an increasing importance
of foreign property owners in national economies.105 I would assume that this will
almost inevitably lead to an adjustment of national property protection to an (emerg-
ing) international standard for several reasons. Firstly, persistent different standards
would lead to (economic) disadvantages of national property owners. Secondly,
courts (and legal systems) will increasingly have to observe the reasoning of other
courts or tribunals and refer or react to them in one way or another in order to retain
or regain their own (interpretation) authority in a world of increasingly competing
approaches and interpretations of property protection, which in the end will
necessarily lead to some sort of ‘judicial learning’ of (national) courts.106 The simul-
taneous pending of the Vattenfall arbitration procedure and the related national con-
stitutional complaint may provide for some insights in potential mutual influence.
And thirdly, (persistent) contradicting judgments concerning the same objectives,
for example, the same legal amendment, would lead to complicated collisions of legal
consequences, as has been predicted for the Vattenfall cases.107 Considering the open-
ness of the German legal system towards international public law, German authors
have already postulated that international investment law should provide for some
guidance for the interpretation of German constitutional law.108

The adjustment of national property protection perceptions to an international pro-
tection standard – whatever such a standard would be in detail – or, in other words,
a thus ‘transnationally corrected’ approach toward the protection of property –

would, however, almost inevitably lead to a social and societal disembedding of
property protection also at the national level. This becomes particularly clear when
one considers the theoretical justification of investment protection, which assumes
that the investor (and his property) is not part of the national community and
constituency.

The disembedding potential of the existing (and applicable) standard of investment
protection and its possible far reaching interpretation should have become clear from

105. For an overview of recent developments, see Bungenberg, supra note 93, at pp. 382 et seq.
106. Also, there is some sort of 'executive learning': e.g. six employees of the GermanMinistry of Economic

Affairs and Energy are for years engaged only with the preparation of the Vattenfall arbitration pro-
cedure, see H. Rossbach, supra note 91.

107. See, in particular,M. Krajewski, supra note 58, at p. 400: Hementions that the case that the Federal Con-
stitutional Court has to deal with amatter that has before been decided by an arbitration panel, has not
occurred until now. Equally, he thinks that the question whether or not an arbitration tribunal would
be impressed by the decision of a constitutional court in the samematter that was handed down before
is open; but he argues that the case law of that constitutional court might form part of the legitimate
expectations of an investor.

108. C. Tams, supra note 69, at p. 334.
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the above, in particular, given the prospects that Vattenfallmight be granted full com-
pensation of an estimated full market value of 4.7 billion Euro.

But even with regard to a (potential future) modified investment protection standard
which recognizes the ‘right to regulate’ and a proportionality test similar to that of
national legal systems, an important structural difference remains: any proportional-
ity test depends on the respectiveweight assigned to the competing interests, which in
many cases is a highly political decision. The German constitutional court respects the
inherent political character of these decisions and leaves a wide discretion to the leg-
islator. Transferring the same proportionality analysis to an arbitration tribunal does
not only replace democratic societal governance with a ‘government of judges’ but
even with a ‘government of arbitrators,’ which come from a totally different back-
ground and are usually not informed by national discourses.109 Thus, national courts,
which are informed by the judgments in international investment law, run the risk of
adopting evaluations which are not embedded in the national political processes.

Thus, the only way to maintain the societal embeddedness of property protection
appears to be to abstain from arbitration agreements in international investment treaties.
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 THE IMPAIRMENT OF SUBSURFACE RESOURCE

RIGHTS BY GOVERNMENT AS A ‘TAKING’ OF

PROPERTY: A CANADIAN PERSPECTIVE

Eran Kaplinsky* & David R. Percy**

. INTRODUCTION

Government intervention with subsurface rights has not been traditionally a focus of
takings law,1 but is critical in jurisdictions whose economies are heavily reliant on the
exploitation of natural resources. Impairment of subsurface rights is less visible than
classic cases of expropriation or interference with the use and development of the sur-
face and tends to be obscured in technical statutes dealing with conservation of
resources and the clarification of mineral titles.

Canada owes much of its prosperity to an abundance of mineral resources and in
recent years, oil and gas development, particularly in the western province of Alberta,
has been a major driver of the Canadian economy.2 Alberta gained ownership and
control of the natural resourceswithin its boundaries in 1930, and since that time, their
importance to the province is reflected in the intense focus on the legal nature and
scope of mineral rights.3 The law in Alberta has been complicated by the historic dis-
tribution of mineral rights that, for reasons explained in this chapter, resulted in
approximately 10% of mineral titles being privately owned and the remainder owned
by the federal and provincial crown.

* Associate Professor, University of Alberta, Edmonton (Canada), S.J.D. (University of Toronto), LL.M.
(University of Toronto), LL.B. (Tel Aviv University), E-mail: eran.kaplinsky@ualberta.ca.
** Q.C. Borden Ladner Gervais Chair of Energy Law and Policy, University of Alberta, Edmonton (Canada),
M.A. (Oxford), LL.M. (Virginia), E-mail: dpercy@ualberta.ca.
1. Of course, the American doctrine of ‘regulatory takings’ originated in a dispute over subsurface rights:

see Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922).
2. See Conference Board of Canada’s Comparative Assessment of the Real Growth of GDP in the 3 Major

Oil Producing Provinces of Newfoundland and Labrador, Saskatchewan and Alberta, in News Release,
Newfoundland and Labrador Likely to Lead Provincial Economic Growth in 2013. Available at<www.
conferenceboard.ca/press/newsrelease/13-06-12/newfoundland_and_labrador_likely_to_lead_provincial_
economic_growth_in_2013.aspx>.

3. From the creation of Alberta and Saskatchewan and the expansion of the area that constitutes the pre-
sent dayManitoba in 1905, the government of Canada owned the public property and natural resources
located in those provinces. The Natural Resources Transfer Agreement transferred them to the respec-
tive provinces under the British North America Act, 1930 21.Geo.V, c. 26 (Imp.).



Recent policy initiatives in Alberta, at the center of which is the introduction of com-
prehensive, provincially coordinated planning, have ignited an intense public debate
that highlighted the longstanding tradition of government interference with the prop-
erty rights of landowners in Canada, and the gulf between their expectations and the
law. The purpose of this chapter is to analyze some of the recent legislation in the
broader context of Canadian taking law, and in particular, to examine the impact
of Alberta law on subsurface rights.

The chapter proceeds as follows. In part 9.2, we set out two fundamental principles of
takings law that are germane to our discussion of subsurface resource rights: first, that
the extent of a resource owner’s property rights is defined by statute; and second, that
under the current jurisprudence, regulatory interventions will not normally entitle the
affected property owner to compensation unless the regulation constitutes ‘de facto
expropriation’. The significance of these principles is then illustrated as we consider
various types of impairments of subsurface resource rights resulting from regulatory
interventions, including resource conservation legislation (part 9.3 of the chapter),
mineral title clarification statutes (part 9.4), and planning regulations (part 9.5),
and the compensation, if any, afforded by law. Finally, in part 9.6 we express some
of the conclusions that can be drawn from the five-year debate over property rights in
the province.

. CANADIAN TAKINGS LAW

9.2.1 Compensation Claims are Statutory

A central tenet of Canadian law is that there is no right to compensation for a taking
unless it is found in a statute:

Compensation claims are statutory and depend on statutory provisions. No owner of lands
expropriated by statute for public purposes is entitled to compensation, either for the value
of land taken, or for damage, on the ground that his land is ‘injuriously affected,’ unless he
can establish a statutory right.4

4. Sisters of Charity of Rockingham v. R, 1922 CarswellNat 2 at para. 3, [1922] 2 A.C. 315, [1922] 3W.W.R. 33,
28 C.R.C. 308, 67 D.L.R. 209, per Lord Parmoor (the ‘statutory compensation rule’). More recently, Lord
Scott affirmed the statutory compensation rule inWaters v. Welsh Development Agency, [2004] UKHL 19,
where he said, at para. 84: “Compulsory expropriation of land is a creature of statute. There is no com-
mon law right or extant crown prerogative that allows such a thing. So it might reasonably be thought
that the basis onwhich compensationwould be paid for land compulsorily acquiredwould be provided
for by statute. And so it is.” For examples of Canadian cases recognizing this principle, see R. v. Tener,
[1985] 1 S.C.R. 533, 1985 CanLII 76 (Tener); Johnson v. Nova Scotia,2005 CarswellNS 278, 2005 NSCA 99,
[2005] N.S.J. No. 261 at para. 49; Rock Resources Inc v. British Columbia, 2003 BCCA 324 (CanLII), [2003]
8 WWR 680, 15 BCLR (4th) 20 (B.C.C.A.), leave to appeal to the S.C.C. refused [2003] S.C.C.A. No. 375

 Part II Criteria



The ‘statutory compensation rule’ must be understood in the larger context of Cana-
da’s constitutional framework. Although it had long been taken for granted in
England that as a matter of ‘fundamental law’, Parliament could pass legislation
authorizing a taking only for a public purpose and upon payment of compensation
to the owner, the principle of parliamentary sovereignty prevented the formal recog-
nition of a protected right to property.5 These notions were imported to the Canadian
constitution by the enactment of the British North America Act, 1867,6 which contained
only indirect and limited protections of private property (specifically, an appointed
Senate, executive review of legislation, and the division of powers between the Par-
liament of Canada and provincial legislatures).7 The courts recognized that law-
makers in Canada, unlike their American counterparts, were not limited by a
written constitution in their power to pass confiscatory legislation.8

In 1982, Canada eschewed an opportunity to enshrine the right to private property in
the Canadian Charter of Rights and Freedoms.9 The Charter guaranteed certain funda-
mental rights and empowered the courts to grant to anyone whose protected rights
were denied or infringed any remedy deemed appropriate and just in the circum-
stances.10 But despite strong support from scholars and policymakers, property
was left out of the Charter. The historical background to this exclusion is discussed
elsewhere,11 but the omission of property was, in the words of Peter Hogg, “a striking

(Rock Resources), at para 168; Semiahmoo Indian Band v. Canada, 1997 CarswellNat 1316, 1997 CarswellNat
2683, [1997] F.C.J. No. 842 at para. 112 (Fed. C.A.); Steer Holdings Ltd. v.Manitoba, 1992CarswellMan 150,
at para. 4 (C.A.);WoodsManufacturing Co. v. R., 1948 CarswellNat 55, [1949] Ex. C.R. 9 (reversed on other
grounds, 1951 CarswellNat 272, [1951] 2 D.L.R. 465, [1951] S.C.R. 504).

5. See T. Allen, The Right to Property in Commonwealth Constitutions, Cambridge University Press, Cam-
bridge, 2000, pp. 13–16.

6. British North America Act, 1867, now renamed The Constitution Act, 1867 (UK), 30 & 31 Victoria, c. 3.
7. British North America Act, 1867, ss. 17, 21, 29; ss. 92(13), 91; and ss. 56 and 90. For discussion seeA.Alvaro,

‘Why Property Rights Were Excluded from the Canadian Charter of Rights and Freedoms’ Canadian
Journal of Political Science, (24), 2, 1991, 309 pp. 312–314.

8. See, e.g. Woods Manufacturing Co. v. R., supra note 4, para. 7: “It is also important to remember that the
owner of expropriated property has no inherent right to compensation for the property lawfully taken
from him. Nor has he any constitutional right, such as an owner has in the United States, to ‘just’ or
‘reasonable’ or ‘adequate’ compensation. He has only such right as is conferred upon him by statute
and no right at all apart therefrom.”

9. Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Can-
ada Act 1982 (UK), 1982, c. 11 [‘the Charter’].

10. Id., s. 24(1).
11. See, e.g. Alvaro, supra note 7, p. 309; J. McBean, ‘The Implications of Entrenching Property Rights in

Section 7 of the Charter of Rights’, Alberta Law Review, (26), 1988, 548; R.W. Bauman, ‘Property Rights
in the Canadian Constitutional Context’, South African Journal on Human Rights, (8), 1992, 344;
S. Choudhry, ‘The Lochner Era and Comparative Constitutionalism’, International Journal of Constitu-
tional Law, (2), 2004, pp. 21–27; D. Newman & B. Lorelle, ‘The Exclusion of Property Rights from the
Charter: Correcting the Historical Record’, 52 Alberta Law Review, No. 3, 2015, 543-566.
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and deliberate departure” from constitutional texts, such as the American Constitu-
tion, that served as models to the Charter.12

The absence of specificCharter protection of private property13 has also been noted by the
courts. In a recent Alberta case,Miller J. referred to the absence of a right to property from
the Charter as a ‘lacuna’, which, until ‘corrected’, leaves landowners ‘vulnerable’.14 On
the other hand, in the key decision inMariner Real Estate Ltd. v. Nova Scotia (Attorney Gen-
eral),15 Cromwell J. of the Nova Scotia Court of Appeal (now of the Supreme Court of
Canada) characterized the refusal of Canadian constitutional law to privilege private
property over the will of the majority as a deliberate institutional choice, that is, as a ‘fea-
ture’ of and not a ‘bug’ in the Canadian legal system.Mariner Real Estate involved a claim
for compensation by a landowner whose parcel was rendered practically worthless by
new environmental regulations. The plaintiff drew parallels to the facts in the famous
U.S. Supreme Court decision in Lucas v. South Carolina Coastal Council,16 which held that
regulations that prohibit all economically viable uses of land entitle its owner to compen-
sation in accordancewith the fifth amendment to theU.S. Constitution, unless the restric-
tions inhere in the State’s background principles of property law and nuisance. After
reviewing themainAmerican, aswell as Australian, authorities Cromwell J. commented:

These U.S. and Australian constitutional cases concern constitutional limits on legislative
power in relation to private property. As O’Connor, J. said in the United States Supreme
Court case of Eastern Enterprises v. Apfel, the purpose of the U.S. constitutional provision
(referred to as the ‘takings clause’) is to prevent the government from “[…] forcing some
people alone to bear public burdens which, in all fairness and justice, should be borne by
the public as a whole.” Canadian courts have no similar broad mandate to review and vary
legislative judgments about the appropriate distribution of burdens and benefits flowing
from environmental or other land use controls. In Canada, the courts’ task is to determine
whether the regulation in question entitles the respondents to compensation under the
Expropriation Act, not to pass judgment on the way the Legislature apportions the burdens
flowing from land use regulation.17

12. Including, notably, the Canadian Bill of Rights, 1960, R.S.C. 1985, App. III, s. 1(a), which recognizes “the
right of the individual to life, liberty, security of the person and enjoyment of property, and the right not
to be deprived thereof except by due process of law”. See P.W. Hogg, Constitutional Law of Canada, 5th
ed., Thomson, Carswell, Scarborough, 2007, § 47.9. It should be noted that the Bill of Rights is an ordinary
statute that applies only to the federal government and that may be overridden by the Parliament. See
B. Ziff, Principles of Property Law, 6 ed., Carswell, Toronto, 2014, pp. 87–88.

13. The Charter does protect certain proprietary entitlements indirectly. For example, section 15 of the Char-
ter proscribes discriminatory confiscation by guaranteeing equality under the law, while s. 8 prohibits
unreasonable search and seizure: see Ziff, supra note 12, at p. 87. Section 8 does not extend to expropri-
ation of land: Becker v. Alberta, [1983] A.J. No. 1024; 148 D.L.R. (3d) 539, p. 546; 45 A.R. 36; Quebec v.
Laroche, 2002 SCC 72, [2002] 3 SCR 708.

14. Van Giessen v. Montana Alberta Tie Ltd., 2011 CarswellAlta 859; 2011 ABQB 219, para. 32.
15. (1999) 177 D.L.R. (4th) 696, 178 N.S.R.(2d) 294, 1999 CanLII 7241 (N.S.C.A.) (Mariner Real Estate).
16. 505 U.S. 1003 (1992).
17. Mariner Real Estate, supra note 15, para. 41.
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Mariner Real Estate provides an example of the practical differences between Can-
ada and jurisdictions that place private property out of the reach of the political
majority. There are other examples. Legislation that requires landowners to suffer
with no compensation an authorized intrusion into the immediate airspace over
the property would be unconstitutional in the United States (where it would be
deemed a ‘categorical’ taking of property requiring compensation under the Fifth
Amendment),18 but is valid in Canada.19 Similarly, recent legislation that declares
retroactively and without compensation that the pore space under the surface of
private land is vested in and property of the Crown (as discussed in Section
9.2.4 of this chapter) would undoubtedly be unconstitutional in many other
jurisdictions.20

9.2.2 Expropriation and Constructive Taking

If a taking of or injury to land is authorized by statute, the affected owner must estab-
lish a right to compensation in that enabling legislation or in other relevant legisla-
tion.21 Claims involving the forcible acquisition of title to (or a lesser interest in)
land are governed by federal, provincial, or territorial expropriation statutes. These
statutes establish the procedures for expropriation, including the rights to object to
the taking, and the criteria andmethods for computing compensation.22 For example,
the Expropriation Act of Alberta, with few exceptions, “applies to any expropriation

18. Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982) invalidated a NewYork law requiring
owners to permit a cable television company to install equipment on the property. The Court found that
a takingwill occur when the character of the governmental action is a permanent physical occupation of
property, without regard towhether the action achieves an important public benefit or has onlyminimal
economic impact on the owner: Id., p. 434.

19. Hydro and Electric Energy Act, RSA 2000,c. H-16, s. 37 provides: “(3) Notwithstanding anything in this
Act, any structure that is part of a transmission line and is located on land comprising a public highway,
street, lane, road allowance or other public place and any power line attached to or resting on the struc-
ture may project into the airspace over the property adjoining that land without the consent of the
owners or occupants of the adjoining property […](4) No person is entitled to any remedy or damages
or any other compensation or relief as a result of the existence of a projection described in subsection (3).”

20. For further discussion of carbon capture and storage under theMines and Minerals Act, RSA 2000, c.
M-17, s. 15.1, see text accompanying notes 140–42.

21. The courts have the power to review an action by the state for vires. If the action is unauthorized, or
exceeds the mandate given by legislation, it will be invalidated by the courts. Further:
“The expropriation of property is one of the ultimate exercises of governmental authority. To take all or
part of a person’s property constitutes a severe loss and a very significant interference with a citizen’s
private property rights. It follows that the power of an expropriating authority should be strictly con-
strued in favour of those whose rights have been affected”: Dell Holdings Ltd. v. Toronto Area Transit
Operating Authority, [1997] 1 S.C.R. 32, [1997] S.C.J. No. 6, para. 20.

22. See E.C.E. Todd, The Law of Expropriation and Compensation in Canada, 2nd ed., Carswell, Scarborough,
1992. For examples of Canadian expropriation legislation see Expropriation Act, R.S.C. 1985, c. E-21;
Expropriation Act, R.S.B.C. 1996, c. 125; Expropriation Act, R.S.A. 2000, c. E-13; Expropriation Act, R.S.S.
1978, c. E-15; Expropriations Act, R.S.O. 1990, c. E.26.
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authorized by the law of Alberta and prevails over any contrary provisions that may
be found in the law”.23 ‘Expropriation’ is defined as “the taking of land without the
consent of the owner by an expropriating authority in the exercise of its statutory
powers” and ‘land’ means “land as defined in the authorizing Act and if not so
defined, means any estate or interest in land”.24

The greatest uncertainty in the law arises in cases where the enabling legislation is
silent or ambiguous on the question of compensation, and in cases where compensa-
tion is claimed for regulatory acts short of formal expropriation.25 The Canadian
approach in such cases is illustrated in the next two sections.

9.2.3 Implied Right to Compensation

Statutory compensation need not be explicit, as long as the court can discern from the
legislative scheme an intention to compensate. This principle is exemplified in Lord
Atkinson’s oft-cited comment in the Privy Council’s ruling in Attorney General v. De
Keyser’s Royal Hotel Ltd.:26

The recognized rule for the construction of statutes is that, unless the words of the statute
clearly so demand, a statute is not to be construed so as to take away the property of a subject
without compensation. Bowen L.J. in London and North Western Ry. Co. v. Evans said: “The
Legislature cannot fairly be supposed to intend, in the absence of clear words showing such
intention, that oneman's property shall be confiscated for the benefit of others, or of the pub-
lic, without any compensation being provided for him in respect of what is taken compul-
sorily from him. Parliament in its omnipotence can, of course, override or disregard this
ordinary principle […] if it sees fit to do so, but, it is not likely that it will be found disregar-
ding it, without plain expressions of such a purpose”.27

DeKeyser’s Royal Hotel establishes a canon of construction of expropriatory legislation,
which raises a rebuttable presumption in favor of compensation. The presumption is
not conclusive, and the rule should be read in light of modern developments in

23. Expropriation Act, R.S.A. 2000, c. E-13, s. 2(1).
24. R.S.A. 2000, c. E-13, ss. 1(g)-(h). An estate or interest in land can include mines and minerals: s. 4.
25. For a comprehensive analysis of the case law see R. Brown, ‘“Takings”: Government Liability to Com-

pensate for ForciblyAcquired Property’, inK.Horsman and J.G.Morley (eds.),Government Liability: Law
and Practice,Canada Law Book, Aurora, 2007. According to Brown, “Because takings is still an emergent
branch of the law of Crown liability in Canada, the case law is, in some respects, characterized by incon-
sistent principles being inconsistently applied, and by a general uncertainty about the direction in which
takings law ought to proceed.” Id., § 4.20.20(3).

26. [1920] A.C. 508 (De Keyser’s Royal Hotel). See also Burmah Oil v. Lord Advocate [1965] A.C. 75, p. 167, per
Upjohn L.J.: “it is clearly settled that, where the executive is authorised by a statute to take the property
of a subject for public purposes, the subject is entitled to be paid, unless the statute has made the con-
trary intention quite clear”.

27. Id., p. 542 (citing London and North Western Ry. Co. v. Evans, [1893] 1 Ch. 16, p. 28).

 Part II Criteria



statutory interpretation. The court’s ultimate task in interpreting the legislation is to
ascertain whether or not compensation was intended. The prevailing modern
approach to the construction of statutes in Canada is to read the “words of the Act
[…] in their entire context and in their grammatical and ordinary sense harmoniously
with the scheme of the Act, the object of the Act, and the intention of Parliament”.28

Accordingly, it is open to the court to conclude that no compensation was intended
even if the statute is silent on the issue of compensation.29

It is also clear from De Keyser’s Royal Hotel, that while the legislature is presumed not
to countenance the injustice of taking private property for public use without com-
pensation, parliamentary sovereignty allows such an injustice to be endorsed. Statu-
tory provisions immunizing the Crown from the requirement to pay compensation
are common in planning and zoning legislation.30 The obligation to compensate
can be avoided also by abolishing by statute any cause of action, by barring legal
action, or by denying altogether the existence of a taking.31

A right to compensation was inferred by the Supreme Court of Canada in Manitoba
Fisheries v. R.32 Pursuant to the federal Freshwater Fish Marketing Act,33 an exclusive
right to market fish was given to a Crown corporation, effectively putting the
long-established plaintiff out of business. The court held that the statute effected a tak-
ing of the plaintiff’s business goodwill, and insofar as nothing in the legislation autho-
rized the taking without compensation, the plaintiff was entitled to compensation in
accordance with the rule of construction established in De Keyser’s Royal Hotel.34 The

28. Rizzo & Rizzo Shoes Ltd., Re (1998), 1998 CarswellOnt 1, [1998] 1 S.C.R. 27, [1998] S.C.J. No. 2, para. 21
(citing E.A. Driedger,Construction of statutes, 2nd ed., Butterworths, Toronto, 1983, p. 87); Bell ExpressVu
Ltd. Partnership v. Rex, 2002 CarswellBC 852, 2002 SCC 42, [2002] 2 S.C.R. 559. In Alberta (Minister of
Public Works, Supply & Services) v. Nilsson, 2002 CarswellAlta 1491, 2002 ABCA 283, [2002] A.J. No.
1474, which involved a taking claim, the Alberta Court of Appeal acknowledged the preference for
the modern approach in recent jurisprudence (id., para. 70), but also cited De Keyser’s Royal Hotel for
“the general principle that, in the absence of an expressly contrary statute, compensation must be paid
when the state expropriates a subject's property” (id., para. 47).

29. British ColumbiaMedical Assn. v. British Columbia, 1984 CarswellBC 409, [1985] 2W.W.R. 327, [1985] B.C.
W.L.D. 166. (The purpose of the impugned statutory provisions was to stop a medical billing practice.
Therefore, even if a taking occurred, reading in a requirement of compensation would lead to an absur-
dity. The rule in De Keyser’s Royal Hotel “is not a device by which the courts can enable a claimant to
outwit the Legislature”: id., para. 19.)

30. See, e.g. Local Government Act, RSBC 1996, c. 323, s. 914;Municipal Government Act, RSA 2000, c. M-26, s.
621(1) (but see s. 644).

31. See, e.g.Greenbelt Act, S.O. 2005, c. 1, s. 19;Mines andMinerals Act, RSA 2000, c.M-17, s. 15.1(4);Vancouver
Charter, SBC 1953, c. 55, s. 569.

32. [1978] 6 W.W.R. 496, 88 D.L.R. (3d) 462, [1979] 1 S.C.R. 101, 23 N.R. 159 (Manitoba Fisheries).
33. R.S.C. 1970, c. F-13 (now R.S.C. 1985, c. F-13).
34. Supra note 32, para. 36 (per Ritchie J.).
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reasoning of the court is not obvious.35 On the one hand, the court considered the
plaintiff’s goodwill to be “one of its most valuable assets”36 and was therefore “just
as much [the property of the plaintiff] as the premises, machinery, and equipment
employed in the production of the product whose quality engenders that goodwill.”37

On the other hand, the court acknowledged the express provisions of the statute
which made allowances for compensation for the value of the physical assets that
the regulation had made redundant: in this regard, Manitoba Fisheries departs from
earlier ruling by the Privy Council that the owner of land forcibly acquired is entitled
to the compensation specifically provided by statute, and nothing more, under the
principle expressio unius est exclusio alterius.38 A second possibility is that the court
inferred an intention to compensate for the loss of goodwill from something else in
Act, or from the legislative scheme as a whole, but the basis for such an inference
is not obvious. Finally, it has been suggested that if the enabling Act did not provide
compensation for the loss of goodwill expressly or implicitly, then Manitoba Fisheries
may provide a Canadian example of the recognition of a substantive common law
right to compensation for a taking, independent of any statute.39 This is an unortho-
dox position.40

9.2.4 Constructive Takings in Canadian law

The jurisprudence in the United States recognizes a doctrine of ‘regulatory takings’,
which compels the government to compensate the owner of property for regulations
that impair its use or value, but that fall short of taking possession of the property or a
legal interest in it. The theory under which regulatory takings are recognized is that
such actions fall outside the scope of the police power and their exercise is therefore
conditional on just compensation in accordance with the Fifth Amendment.41

If the American doctrine of regulatory takings stems from constitutional limits on
the power of the state, the Canadian version, variously referred to as ‘constructive

35. SeeD.P. Jones, ‘NoExpropriationWithout Compensation: AComment onManitoba Fisheries Limited v.
The Queen’ McGill Law Journal, (24), 1978, 627.

36. Id., para. 9.
37. Id., para. 12.
38. Sisters of Charity of Rockingham, supra note 4. The case was cited by the trial court, but not on appeal.
39. Brown, supra note 25, at § 4.20.60(1)(a).
40. See Allen, supra note 5, p. 18 (“[a substantive common law right] would represent a departure from the

general common law position”); Barton, infra note 51, p. 149 (“an entirely new principle”); Todd, supra
note 22, p. 35 (“It has never been suggested that there was a common law right to compensation”). For a
survey of the authorities consistent with a substantive common law right to compensation, see Brown,
supra note 39 at § 4.20.60(1).

41. The first case to hold that regulations that go too far constitute a compensable taking is Pennsylvania Coal
Co. v. Mahon, 260 U.S. 393 (1922). The literature on U.S. regulatory takings is immense. See, generally,
D.R. Christie, ‘A Tale of Three Takings: Taking Analysis in Land Use Regulation in the United States,
Australia and Canada’, Brooklyn Journal of International Law, (32), 2007, 343, pp. 343–345.
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taking’, ‘de facto taking’, or ‘constructive expropriation’42 must, in accordance with
the statutory compensation rule,43 stem from statutory interpretation. If regulation
entitles an affected owner to compensation, it is not because the action effected an
expropriation, but because it is the intention of the legislation. Canadian cases have
courts awarded compensation for a constructive expropriation only on rare
occasions.44

R. v. Tener45 provided the first significant step in the development of the law of reg-
ulatory taking in Canada. In 1937, the plaintiffs’ predecessors in title obtained from
the Crown certainmineral claimsmade under the British ColumbiaMineral Act.46 The
claims consisted of all the minerals encompassed by the claims and the surface rights
necessary for the purpose of producing the minerals. The area where the claims were
located was eventually included in a provincial park. In 1965, a new Park Act47

imposed the requirement of a permit for any the extraction of natural resourceswithin
a park area, and after the Act was amended in 1973, the park was placed in a more
restrictive classification. The plaintiffs attempted several times subsequently to obtain
mining permits, but without success, and in 1978, they were advised by the govern-
ment that no new exploration or development permits would be issued. The plaintiffs
sued for their expenditures over the years and for their lost anticipated profits. They
argued that the denial of a permit entitled them to compensation for expropriation
under the Park Act (which provided statutory authority for expropriation, and stip-
ulated that all claims resulting from expropriation were governed exclusively by
the Ministry of Highways and Public Works Act48) or for injurious affection simpliciter
in accordance with the general expropriation statute.49

The Supreme Court of Canada broke new ground in this case, because, unlike Man-
itoba Fisheries,50 where the goodwill of the plaintiffs was found to have been acquired
by the Crown, in Tener, the plaintiffs’mineral rights were not formally taken over, but
merely obstructed. The SupremeCourt held unanimously that the plaintiffswere enti-
tled to compensation for expropriation under the Park Act. However, the members of
the court were divided in the reasons for this conclusion.

42. We prefer the term ‘constructive expropriation’ (or ‘constructive taking’) recommended by Bruce Ziff.
See Ziff, supra note 12, p. 90.

43. See text accompanying note 4.
44. Only five cases, by one count: D.R. Christie, ‘A Tale of Three Takings: Taking Analysis in Land Use

Regulation in the United States, Australia and Canada’, Brooklyn Journal of International Law, (32),
2007, 343, 391, n. 339.

45. Supra note 4.
46. R.S.B.C. 1936, c. 181.
47. S.B.C. 1965, c. 31.
48. R.S.B.C. 1960, c. 109.
49. The Land Clauses Act, R.S.B.C. 1960, c. 209.
50. Supra note 32.
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Estey J., writing for the majority, premised his analysis (although somewhat
obliquely) on the statutory compensation principle. Because the government’s actions
were authorized, the only question for the court was whether or not the statute pro-
vided compensation.51 “This kind of legislative and executive action finds its coun-
terpart in many community developments”, Estey J. observed. “Sometimes the
action taken leads to a right to compensation and sometimes it does not. That question
is to be resolved according to the applicable statutes”.52

According to Estey J., this was a case of a taking requiring compensation. The plain-
tiffs were granted theminerals in situ, together with the right to remove them.53More-
over, the interest in the minerals was an interest in land that was capable of being
expropriated.54 The main issue in Estey J.’s view was “[w]hat right did the [plaintiffs]
lose and what interest did the government acquire?” According to his analysis, the
denial of permits and access to the minerals was necessary to establish public own-
ership of the park to which the plaintiffs’ rights were inimical.55 The denial made the
statutory restrictions on resource extraction in the park operative and constituted a
recovery by the Crown of the mineral rights it had granted years earlier. “This acqui-
sition by the Crown constitutes a taking from which compensation must flow”.56

Estey J. could have concluded his judgment at that, but instead he compared the
plaintiffs’ situation to the case ofManitoba Fisheries. In the earlier case, Estey J. pointed
out, the plaintiff’s physical assets were left ‘virtually useless’ without the business
goodwill, whereas in this case, the minerals were rendered worthless to the plaintiffs
without access to them.57 This analogy was sound, but in other important respects the
two cases may differ. InManitoba Fisheries, the court inferred a right to compensation
in accordance with the rule in De Keyser’s Royal Hotel.58 That rule of construction was

51. The plaintiffs conceded at trial and on appeal that they had no right to compensation at common law,
and that any such right had to be found in statute. See 1980 CarswellBC 277, 114 D.L.R. (3d) 728, 21 L.C.
R. 26, 23 B.C.L.R. 309, at para. 25; 1982 CarswellBC 31, [1982] 3 W.W.R. 214, [1982] B.C.W.L.D. 610,
[1982] B.C.W.L.D. 623, [1982] B.C.J. No. 288 at para. 15. The issue was not argued before the Supreme
Court of Canada. This is pointed out in B. Barton, 'Note: The Queen in Right of British Columbia v.
Tener', Canadian Bar Review, (66), 1987, 145, at p. 149, n. 20.

52. Tener, para. 49.
53. Id., para. 43 (describing the plaintiffs’ interest as “a grant of all minerals in the lands with the right to

remove same”). Elsewhere Estey J. refers to the original grant of the minerals as “the fee simple in the
lands” (id., at para. 42). If there was any doubt that the Crown did not retain ownership of the minerals,
it is dispelled by Estey J.’s reference to the possibility that the Crown “[take] the last step and expropri-
ates the minerals themselves” (id., at para. 59).

54. Id., para. 47.
55. Id., para. 48.
56. Id., para. 59.
57. Id.
58. See,Manitoba Fisheries, supra note 32, para. 27. The reliance on the presumptionwas possibly incorrect for

the reasons noted supra, text accompanying note 37.
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also cited by Estey J. in Tener,59 but if the denial of the plaintiffs’ rights amounted to a
taking, then there was no room to rely on a presumption of compensation since the
Park Act provided compensation expressly.60

The characterization of the government’s actions as an actual expropriation was not,
however, unproblematic. TheMineral Act did not contain provisions for reacquisition
of Crown-granted rights, while expropriation pursuant to the Park Act required the
approval of the Lieutenant-Governor in Council (which presumably was not obtai-
ned).61 Importantly, the Crown did not invoke the formal machinery of expropriation
and it acquired no legal interest in the minerals. Perhaps for these reasons, Estey J.
provided an additional depiction of the regulations that emphasized their effect:

Here, the action taken by the government was to enhance the value of the public park. The
imposition of zoning regulation and the regulation of activities on lands, fire regulation
limits and so on, add nothing to the value of public property. Here the government wished,
for obvious reasons, to preserve the qualities perceived as being desirable for public parks,
and saw the mineral operations of the respondents under their 1937 grant as a threat to the
park. The notice of 1978 took value from the respondents and added value to the park. The
taker, the government of the province […] clearly enhanced the value of its asset, the park….
The notice of 1978was an expropriation and, inmy view, the rest is part of the compensation
assessment process.62

This characterization of the government’s actions suggests a regulatory taking more
than an actual expropriation. But it was not necessary to attach a label to the regula-
tion to rule for the plaintiffs. The critical question was not what right the plaintiffs lost
and what interest did the government acquire, but “whether or not the statute pro-
vided compensation”. Estey J. assumed correctly that the presumption of compensa-
tion articulated inDe Keyser’s Royal Hotel applied only in cases of expropriation, but it
did not follow that a right to compensation could never be inferred in other cases.63

59. Tener, para. 51.
60. See B. Barton, ‘Note: The Queen in Right of British Columbia v. Tener’, Canadian Bar Review, (66), 1987,

145, 149.
61. Id., para. 53.
62. Id., para. 60.
63. Compare the minority’s opinion: “Where land has been taken the statute will be construed in light of a

presumption in favour of compensation but no such presumption exists in the case of injurious affection
where no land has been taken.” Id., para. 25 (citations omitted). The majority’s logical fallacy was rec-
ognized by LaForest J.A. of the New Brunswick Court of Appeal (later LaForest J. of the Supreme Court
of Canada) in his decision Re Estabrooks Pontiac Buick Ltd., 1982 CarswellNB 236, [1982] N.B.J. No. 397,
116 A.P.R. 201, 144 D.L.R. (3d) 21. Referring to the presumptions designed “as protection against inter-
ference by the state with the liberty or property of the subject,” (id., para. 15), LaForest J. wrote: “One of
these presumptions is that a statute should not, in the absence of clear words, be construed as taking the
property of an individual without compensation. This, of course, frequently arises in expropriation cases but
it is not limited to these.” (Id., para. 17) (emphasis added). Similarly, in Pacific National Investments Ltd. v.
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Wilson J., writing for the minority, explained why the Park Act should not be
interpreted to permit the government to circumvent compensation by avoiding actual
expropriation:

By depriving the holder of the profit of his interest […] the [Crown] has effectively removed
the encumbrance from its land. It would, in my view, be quite unconscionable to say that this
cannot constitute an expropriation in some technical, legalistic sense. […] Moreover, what in effect
has happened here is the derogation by the Crown from its grant of themineral claims to the
respondents’ predecessors in title. It may be a lawful derogation pursuant to statutory
authority but it is nonetheless a derogation of the most radical kind, one which, because
of the nature of the interest initially granted, amounts to a total denial of that interest. In
my view, that constitutes an expropriation.64

Like Estey J., Wilson J. also strained to categorize the taking. In her opinion, the plain-
tiffs’ interest as was “in the nature of a profit à prendre”.65 It was an integral interest
insofar as the access rights to the surface could not be severed from theminerals. Nev-
ertheless, her characterization required her to belie the words of the grant and deny
that the plaintiffs owned the minerals in situ.66

In both Tener and Manitoba Fisheries, the rights enjoyed by the plaintiffs had been
totally extinguished. In two other cases from the British Columbia Court of Appeal,
Casamiro Resource Corp. v. British Columbia (Attorney General),67 andRock Resources, Inc.
v. British Columbia,68 compensation was awarded in circumstances similar to those
in Tener. In both cases, the government’s liability did not depend on a formal expro-
priation of an interest held by the claimholders. Similarly, the weight of authority
suggests that a takingwill not be recognizedwhere the effect of regulation is tomerely
diminish or restrict the rights of the owner.69

AfterTener, important questions about constructive takings remainedunanswered. The
courts have tended to confine the doctrine to the factual boundaries of the meager exis-
ting case law and declined to develop the doctrine further. InMariner Real Estate,70 the
Nova Scotia Court of Appeal denied a claim for ‘de facto expropriation’ arising from

Victoria (City), [2000] 2 SCR 919, 2000 SCC 64 (CanLII) (PNI v. Victoria), para. 26, LeBel J. took it to be an
established canon that “potentially confiscatory legislation ought to be construed cautiously so as not to
strip individuals of their rights without the legislation being clear as to this intent.” The distinction
between rights and title is fundamental.

64. Id., para. 37.
65. Id., para. 11.
66. Id., para. 13.
67. (1991), 45 L.C.R. 161, 55 B.C.L.R. (2d) 346, 80 D.L.R. (4th) 1, 1991 CanLII 211 (B.C.C.A.) (Casamiro).
68. Supra note 4.
69. See R. Brown, supra note 25, § 4.30.50(2)(b) (but See id., at § 4.30.50(2)(b) for doubts about this threshold

test).
70. Supra note 15.
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environmental regulations. Under the provincialBeaches Act,71 the plaintiffs’ beachfront
property was designated for conservation in its undeveloped state, and the subsequent
refusal of the Minister to issue permits for the construction of single-family homes ren-
dered the plaintiffs’ lands devoid of economic value. For the majority, Cromwell J.A.
ruled, after an extensive review of the Canadian authorities, that the plaintiffs could
not be entitled to compensation unless they couldmake a claim under the Expropriation
Act. To do that, however, “[b]oth the extinguishment of virtually all incidents of own-
ership and an acquisition of land by the expropriating authority must be proved”.72

Cromwell J.A. distinguished the case from both Tener and Casamiro. In Tener, the
plaintiffs’ loss of access to the minerals constituted the virtual extinction of the inci-
dents of ownership. Importantly, however, it was not the total loss of value that enti-
tled them to compensation, but the deprivation of a recognized interest in property.73

In the case before him, Cromwell J.A. observed, the plaintiffs were still permitted, as
before the promulgation of the regulations and consequential denial of permits, to
engage in other, low-intensity private uses (e.g., camping). Accordingly, no expropri-
ation occurred. “[T]o constitute a de facto expropriation, theremust be a confiscation of
‘[…] all reasonable private uses of the lands in question’”.74

The definition of the ‘reasonable private uses’, some of which must be left to the
owner, is critical and depends on the facts in each case. According to Cromwell
J.A., the plaintiffs before him had no legally protected expectation to develop an eco-
logically fragile beach property.75 But he went further by noting:

In this country, extensive and restrictive land use regulation is the norm. Such regulation
has, almost without exception, been found not to constitute compensable expropriation.76

He did not acknowledge the possibility that it is the absence of compensation that has
resulted in extensive and restrictive regulation becoming the norm.77

Cromwell J.A. also insisted that even the denial of all reasonable private uses would
not in itself suffice. To be entitled under the Expropriation Act, the plaintiffs were

71. Beaches Act, R.S.N.S. 1989, c. 32.
72. Mariner Real Estate, supra note 15, para. 50.
73. Id., paras. 60–65.
74. Id., para. 48, citing R.J. Bauman, ‘Exotic Expropriations: Government Action and Compensation’, The

Advocate, (54), 1994, 561 and 574.
75. Id., para 49.
76. Id., para 42. A similar statement appears at para. 49: “In modern Canada, extensive land use regulation

is the norm and it should not be assumed that ownership carries with it any exemption from such
regulation.”

77. E. Kaplinsky, ‘Property Rights, Politics, and Community in Canada, and the Alberta Land Stewardship
Act’, Hosei Riron Journal of Law and Politics, (45), 2012, 78, 96–97.
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required to show that the government acquired an interest in landwithin themeaning
of the Act. The only authorities relied on for this conclusion were Tener and the leg-
islation, and Cromwell J.A. rejected the plaintiffs’ interpretation of Tener, according to
which the amenity value created by regulation can constitute an acquisition by the
public.78

In Canadian Pacific Railway Co. v. Vancouver (City),79 the Supreme Court of Canada
appears to have missed an opportunity to develop and clarify the law of constructive
expropriation. As Mariner Real Estate and Tener reiterated, the traditional position is
that land use regulation without expropriation does not entitle the owner to compen-
sation.80 The courts have consistently denied compensation to owners of land affected
by zoning and subdivision controls, so long as there was statutory authority for reg-
ulation, and even when the regulations severely curtailed development, or placed the
property in the limbo of a holding category.81 Few protections against confiscatory
regulations exist in statute or in administrative review.82 The facts inCPR v. Vancouver
were simple. The plaintiff CPR owned a corridor of land on which for many years it
operated an industrial railway, but was now bounded by urban uses and very valu-
able for development. As the use of the land for a railway declined, CPR sought to
realize the corridor’s economic potential. The City, on its part, was interested in
the lands for public transit or other community uses, but was unwilling tomeet CPR’s
price or to expropriate the property. When the parties failed to reach an agreement,
the City used its powers under theVancouver Charter83 to pass a bylaw designating the
corridor as a public thoroughfare for transportation and ‘greenways’ (including
pedestrian and cycling paths), and prohibiting any other development. The purpose

78. Mariner Real Estate, supra note 15, paras. 91–107. Cromwell noted that if the British Columbia courts
intended to hold in Casamiro that a deprivation without a corresponding acquisition by the government
can constitute expropriation, then he did not agree: id., para. 98.

79. [2006] 1 SCR 227, 2006 SCC 5 (CanLII) (CPR v. Vancouver).
80. “Ordinarily, in this country, the United States and the United Kingdom, compensation does not follow

zoning either up or down. However, it has been said, at least in some courts of the United States, that a
taker may not, through the device of zoning, depress the value of property as a prelude to compulsory
taking of the property for a public purpose” (Tener, supra note 4, para. 49). For a discussion of the rel-
evant authorities, see Alberta (Minister of Infrastructure) v. Nilsson, 2002 ABCA 283 (CanLII), paras. 53–64.

81. See, e.g. Soo Mill & Lumber Co. v. City of Sault Ste-Marie, [1975] 2 SCR 78, 1974 CanLII 17 (SCC); Hartel
Holdings Co. Ltd. v. City of Calgary, [1984] 1 SCR 337, 1984 CanLII 137 (SCC).

82. For example, in Alberta, theMunicipal Act, R.S.A. 2000, c. M-26, s. 644 prohibits any municipality from
zoning private land for the public purpose of a municipal public building, school facility, park or rec-
reation facility unless it is prepared to acquire the landwithin the period stipulated by theAct. Similarly,
the Ontario Municipal Board, as part of its oversight of municipal bylaws, developed the policy that “if
lands in private ownership are to be zoned for conservation or recreational purposes for the benefit of
the public as a whole, then the appropriate authority must be prepared to acquire the lands within a
reasonable time otherwise the zoning will not be approved” (Re Nepean Restricted Area By-law 73-76
(1978), 9 O.M.B.R. 36, p. 55).

83. SBC 1953, c. 55.
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and effect of the regulation was, in the court’s words, “to freeze the redevelopment
potential of the corridor and to confine CPR to uneconomic uses of the land”.84

CPR challenged the City’s bylaw on the grounds that it constituted a taking of its pri-
vate property for a public purpose without compensation.85 At trial, Brown J. char-
acterized the issue as one of statutory interpretation.86 She held, based on the
principle that “potentially confiscatory legislation ought to be construed cautiously
so as not to strip individuals of their rights without the legislation being clear as to
this intent”,87 that the City had exceeded its authority and the bylaw should be set
aside:

The Vancouver Charter does not give the City the power to […] denude a private property of
all use, except as a public thoroughfare, without acquiring title to the property, or reaching
some other agreement with the land owner. Such a power would be an extraordinary power
and would require very specific language in the enabling statute.88

In the court’s view, the City was not only guilty of acting ultra vires, but also of taking
CPR’s property. Although the City did not acquire an interest in the land, it took
many of the attributes of ownership and made them available to the public just as
if it had it expropriated the lands for a park. The only right formally left to the plaintiff
was the right to exclude, but the exercise of that right was futile given the circum-
stances.89 Accordingly:

[w]here the City proposes to designate a property of an owner for use only as a public park
or street, it must acquire that property or reach an agreement with the property owner…. To
do otherwise…would deprive the owner of the use and enjoyment of its property, to appro-
priate it to the public without compensation.90

Notwithstanding the finding that a taking had occurred, Brown J. ruled that Section
569(1) of theVancouver Charter applied. The section provided that where the City exer-
cises its regulatory powers over the use of land “any property thereby affected shall be
deemed as against the city not to be have been taken or injuriously affected […] and
no compensation shall be payable […]”.91

84. CPR v. Vancouver, supra note 78, para. 8. The city acknowledged at trial that this was the purpose of the
regulations: Canadian Pacific Railway Co. v. Vancouver (City), 2002 BCSC 1507 (CanLII), para. 54.

85. Id., para. 52.
86. Id., para. 59.
87. Id., para. 60 (citing PNI v. Victoria, supra note 63 per LeBel J.). Reliance was made also (2002 BCSC 1507

(CanLII), para. 61) on the speech of LaForest J. in Re Estabrooks Pontiac Buick Ltd., supra note 63.
88. 2002 BCSC 1507 (CanLII), paras. 61, 76.
89. Id., paras. 81–82.
90. Id., para. 80.
91. Id., para. 98. It might be argued that the section should not have applied, because the bylawwas enacted

ultra vires.
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The trial judge’s order was set aside unanimously by the Court of Appeal. The major-
ity found that there was precedent in Canada for stringent land use controls and held
that although the result might be considered unfair, the City had acted within its stat-
utory powers. The court agreed that Section 569(1) precluded the conclusion that the
City took CPR’s property.92 The minority agreed that the law compelled the result
reached by the majority, but felt that the outcome of the case was unjust.93

On appeal, the Supreme Court of Canada affirmed the Court of Appeal’s decision and
rejected CPR’s claim. McLachlin C.J. held that:

For a de facto taking requiring compensation at common law, two requirements must be met:
(1) an acquisition of a beneficial interest in the property or flowing from it, and (2) removal of
all reasonable uses of the property [citingMariner Real Estate, Manitoba Fisheries, and Tener].94

This test provides, for now, the definitive pronouncement on constructive taking in
Canadian law. But the formula is puzzling. Contrary to the Chief Justice’s pronounce-
ment, compensation is never required at common law, since all compensation claims
in Canada are statutory.95 Further, the cases cited do not provide a strong basis for the
requirements set out by the court. In particular, Manitoba Fisheries involved actual
(rather than constructive) acquisition by the government of the good will of the plain-
tiff’s business, whereas in Tener an acquisition of a beneficial interest was not
expressly (if at all) required.96

McLachlin C.J. found that the first requirement was not satisfied:

CPR argues that, by passing the ODP By-law, the City acquired a de facto park […]Yet,
as Southin J.A. acknowledged, those who now casually use the corridor are

92. C.P.R. v. Vancouver (City), 2004 BCCA 192 (CanLII), 237 DLR (4th) 40.
93. Southin J.A. began by noting that she was compelled by law to agreewith themajority, but that she was

also obliged to avert her nostrils (id., paras. 114–115). She continued:
“[T]he bylaw in issue now can have no purpose but to enable the inhabitants to use the corridor for
walking and cycling, which some do (trespassers all), without paying for that use.The shareholders of
the CPR ought not to be expected tomake a charitable gift to the inhabitants.[…]It is time for this dispute
to be brought to an end. If the [parties] cannot reach a bargain […] the Government of British Columbia
should intervene and impose such a bargain, perhaps after a public inquiry.The present impasse is an
absurdity unworthy of this Province […]” (Id., paras. 117–120).

94. CPR v. Vancouver, supra note 78, para 30.
95. See text accompanying note 4.
96. See text accompanying notes 45-66, supra. According to Russell Brown, the acquisition requirement con-

flates the two categories of actual and regulatory taking. See, R. Brown, ‘The Constructive Taking at the
Supreme Court of Canada: OnceMore, Without Feeling’,University of British Columbia Law Review, (40),
2007, 315. According to KevinGray, the first requirementwas postulated “almost certainly in error”. See
K. Gray, ‘Can Environmental Regulation Constitute a Taking of Property at Common Law?’, Environ-
mental and Planning Law Journal, (24), 2007, 161-181, available online:<http://trin-hosts.trin.cam.ac.uk/
fellows/kevingray/865.pdf>.
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trespassers. The City has gained nothing more than some assurance that the land will
be used or developed in accordance with its vision, without even precluding the his-
torical or current use of the land. This is not the sort of benefit that can be construed as
a ‘tak[ing]’.97

The Chief Justice did not elaborate further on this point. As to the second require-
ment (removal of all reasonable uses of the property), McLachlin C.J. followed the
reasoning of Cromwell J.A. in Mariner Real Estate.98 There was a high degree of
similarity between the two cases. In Mariner Real Estate, the drastic restrictions
on the plaintiff’s use of its land were held not be a taking, as the plaintiff was still
permitted to continue using the land in its undeveloped state. McLachlin C.J. held
that the regulations similarly did not prevent CPR from using the lands as a rail-
way as it had since 1902, and therefore that not all reasonable private uses had
been denied.

CPR v. Vancouver sets a high threshold for constructive expropriation that is not easily
met. The decision reflects both the doctrinal confusion surrounding regulatory tak-
ings in Canada and the courts’ reluctance to intervene in legislative determinations
about “the appropriate distribution of burdens and benefits flowing from environ-
mental or other land use controls”.99 And while it remains the leading modern case
in Canada on constructive expropriation of the surface of land, CPR v. Vancouver did
not discuss, R. v. Tener, the court’s most important decision concerning governmental
impairment of subsurface property rights, and the two decisions are arguably not
fully consistent with each other.

With the exception of the decisions discussed here so far, the law of expropriation
dealt almost exclusively with property rights in or above the surface. In the follow-
ing sections, potential claims for compensation for various governmental interven-
tions with subsurface resource rights are assessed against general principles of
taking law and the doctrine of constructive expropriation established in the
jurisprudence.

. CONSERVATION AND RESOURCE RIGHTS

Conflicts often ensue when natural resources are subject to conservation regulations
on the one hand, and private property rights on the other hand. In the Tener decision

97. Id., para. 33.
98. Supra note 15.
99. Supra note 15, para. 41. See further, D.C. Harris, ‘ARailway, A City, and the Public Regulation of Private

Property’ in E. Tucker et al. (Eds.), Property on Trial: Canadian Cases in Context,Osgoode Society for Cana-
dian Legal History, Toronto, 2012, 455–57.
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discussed in the previous section, the designation of a provincial parkwas intended to
conserve the natural surface landscape, but prevented the holders of mineral claims
from exploiting their rights. Similarly, regulations intended to conserve one subsur-
face resource can impair the use of another. This is a common issue in Western Can-
ada. Cases of this type arise in two contexts. The first occurs where two resources are
owned by different private parties as, for example, where A owns the coal and B owns
the natural gas beneath the same parcel of land. The second happens when the gov-
ernment owns all the resources in question, but has disposed of its interests in those
resources to different parties.

The context in which disputes of this nature in Western Canada must be understood
includes not only fundamental principles of property and expropriation law, but also
the historical patterns of land and mineral ownership. At common law, all private
interests in real property, including mines and minerals, originate in the Crown. Fur-
thermore, every grant of landmade by the Crown or by a subsequent grantee includes
all of the mines and minerals except those that are expressly reserved. Early agricul-
tural land grants in Western Canada gave settlers title to both the surface of land and
the underlying mines and minerals, until the Crown began to reserve all mines and
minerals from grants of land after 1887.100 In addition, at the time of Confederation,
the Hudson’s Bay Company (HBC) had been grantedmost of the land that constitutes
the modern Prairie Provinces of Alberta, Saskatchewan, and Manitoba. When the
HBC sold that land to the Government of Canada in 1869, it retained for itself the land
on which its trading posts were located and one twentieth of the lands in the fertile
belt of the prairies. Similarly, the Canadian Pacific Railway obtained both lands and
mines and minerals in 10 million hectares of land along the route of the Railway
through all the Prairie Provinces, and similar land grants were made to other railways
that were built to encourage agricultural settlement.

Although the practice of reserving Crown of mines and minerals in land grants star-
ting in 1887 means that government owns most of the mines and minerals in Western
Canada, there are substantial private interests in subsurface resources. These interests
result mainly from land grants that occurred before 1887 and transfers of land to set-
tlers by the CPR and the HBC that included underlying minerals. Those who origi-
nally obtained mineral rights sometimes reserved some or all minerals in
subsequent transfers of their land. This means that frequently one person owns the
surface of land and another owns the underlying mines and minerals. Moreover, dif-
ferent people can own different minerals under the same parcel of land, so that it is not
uncommon, for example, to find separate titles for coal and natural gas under the
same property.

100. Report of a Committee of the Honorable the Privy Council, approved by His Excellency the Governor
General in Council, P.C. No. 1070, (31 October 1887). For additional discussion see also, B. Barton,Cana-
dian Law of Mining, Canadian Institute of Resources Law, Calgary, 1993, 69–70, n. 30.
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This fragmented ownership required Legislatures and Courts to address two sets of
questions. They had to determine which underground substances counted as mines
and minerals (and thus belonged to the owner of the subsurface) and which of those
substances were not minerals (and thus belonged to the surface owner). In addition,
they sometimeswere forced to decide the extent of the rights of a personwho held title
to a specific mineral, such as natural gas.

9.3.1 Gas Cap Preservation

In the early years of natural resource development, the courts reached two important
conclusions. First, they treated natural gas as a substance that was different from oil or
petroleum. Secondly, the courts interpreted conveyances that transferred some min-
erals but not others according to “the plain ordinary meaning of the words used”,
unless the subject matter showed that the words “have some special technical mean-
ing”.101 In dealing with subsurface minerals, the courts made it clear that themeaning
of documents was to be determined by their vernacular rather than their scientific
meaning.

This approach was ultimately enshrined in 1953 in the decision of Borys v. Canadian
Pacific Railway,102 which has become a cornerstone of Canadian oil and gas law. In
that case, a farmer had originally acquired his land from the CPR under a grant in
which the CPR reserved “coal, petroleum, and valuable stone”. The farmer claimed
that the CPR’s reservation did not include either gas cap gas or solution gas103 and
that, as a result, those substances had been transferred to him along with the surface
of the property. In responding to this argument, the court adopted four major prop-
ositions, which still stand unchallenged in Canadian case law:
1. Scientific evidence given at trial suggested that there was little chemical distinction

between petroleum and natural gas. Nevertheless, the court found that the vernac-
ular meaning of the words in the reservation prevailed over their scientific
meaning.104

2. In vernacular terms, there is a distinction between the substances, because in the
ground petroleum is liquid and the gas cap is gaseous. Therefore, petroleum had
been reserved and natural gas had been granted to the original settler.105

101. C.E. Odgers and G. Dworkin, Odgers' Construction of Deeds and Statutes (5th edn), Sweet & Maxwell,
London, 1967, p. 35.

102. [1953] AC 217 (PC).
103. Under original reservoir conditions, gas cap gas exists in a gaseous state on the top of a reservoir that

contains liquid petroleum. Solution gas exists in a liquid state under original reservoir conditions but
becomes gaseous as the pressure and temperature in the reservoir changes as a result of human inter-
vention (Id., pp. 220-221 and 224).

104. Id., p. 223.
105. Id., p. 224.
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3. This approach meant that the plaintiff owned ‘natural gas’, but it was necessary
to determine what was included in that term. The common meaning of ‘petro-
leum’ was determined by the nature of the substance in the original ‘container’,
or subsurface reservoir.106 CPR had reserved “petroleum in the earth, not a sub-
stance when it reached the surface”. As a result, ‘petroleum’ in the original trans-
fer included all hydrocarbons that existed in solution or in liquid form in the
reservoir, while the plaintiff received the right to gas cap gas, which existed in
gaseous form in the reservoir. This distinction prevailed despite the fact that,
as pressure in the reservoir changes, gas will evolve from a vaporous to a liquid
form.107

4. Each party was entitled to exploit the resource which it owned, provided that it
used ordinary methods of extraction. If CPR chose to extract the petroleum, it
could do so by ordinary methods of production and was not obliged to conserve
the plaintiff’s natural gas.108

If CPR could produce the petroleum that it owned, then clearly the farmer could also
extract his natural gas as long as he used ordinary methods. This corollary created a
major public policy issue, because removing natural gas from the gas cap inevitably
decreases the pressure in the reservoir and limits the ultimate recovery of petroleum.
The possibility of stranding oil reserves by the production of natural gas led to amajor
legislative intervention that in effect sterilized the ownership rights of the owner of
natural gas for a potentially lengthy period.109

The present Alberta legislation prohibits concurrent production of oil accumulation
and its associated gas cap except under a scheme that has been approved by the
Energy Regulator. The provision is designed to retain the gas in the reservoir for
as long as possible, in order to maximize production of oil. This not only prevents
the natural gas owner from exploiting gas for a period that could extend for decades,
but it also means that the owner will ultimately have less gas to produce. The produc-
tion of oil from the reservoir is inevitably accompanied by the production of some gas
from the gas cap.

This type of conservation legislation thus significantly curtails the property
rights of the owner of gas cap gas and subordinates them to the public interest
of ensuring that valuable oil is not stranded in the reservoir. Despite this

106. Id., p. 226.
107. Id., p. 224.
108. Id., pp. 229-230.
109. Oil and Gas Conservation Act, s. 39(1)(f). This sectionwas first passed in theOil and Gas Conservation Act,

S.A. 1969 c. 83, s. 41. Before that date, there was only a general regulatory authority that could prevent
the premature production of gas cap gas.
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impairment, there has never been any scheme to permit compensation to the gas
owner, and the authors are not aware that the legislation was ever challenged.
Indeed, this is a classic example of the restricted ambit of compensation claims
in Canadian law. In the name of the public interest the owner’s rights to the use
and enjoyment of the property are curtailed by statute without compensation.
Moreover, the restrictions do not amount to a compensable de facto expropri-
ation under the criteria set out in CPR v. Vancouver. The Crown neither acquired
a beneficial interest in the gas, nor removed all reasonable private uses of the
property.110 In contrast to Tener,111 the property rights of the gas owner were
undoubtedly significantly diminished, but unlike those of the mineral owner
in Tener, they were not completely sterilized.

9.3.2 The Gas Over Bitumen Dispute

In more recent times, the development of the Canadian Oil Sands in north-eastern
Alberta has led to a dispute that was motivated by similar conservation concerns to
the gas cap controversy, but in a slightly different legal context. The oil sands gained
international notoriety partly because of massive surface disturbance caused by strip
mining, but approximately 80% of the oil is recovered through subsurface operations.
Mining is possible only where the bitumen is found relatively close to the surface of the
land, to a depth of approximately 75 meters. The vast majority of the bitumen in this
region is located at depths varying from75meters tomore than 200meters, and because
it is a thick sticky substance, itmust be recovered bydrilling twowells. An injectionwell
is drilled to enable the introduction of heated steam into the bituminous strata, so as to
convert the bitumen to a more liquid phase. The warm bitumen is then brought to the
surface through a recovery well, similar to conventional oil.

Unlike other regions of the province, where much of the conventional oil had been
produced earlier, in north-eastern Alberta the government owns most of the surface
of the land and almost all of the mines and minerals. In its capacity as landowner, the
government has granted rights to different subsurface mineral substances through a
variety of leases. Over an extended period time, it granted leases to bitumen and also
granted separate leases to the natural gaswhich exists in strata immediately above the
bitumen. The object of the original policy was to increase government revenue by
encouraging the production of natural gas at a time when the recovery of deeper
layers of bitumen was not feasible.

When technology developed to allow the production of bitumen with the aid of
steam, it became necessary to retain the overlying natural gas in place so as to pre-
serve a level of pressure that would enable bitumen from deeper formations to be

110. CPR v. Vancouver, supra note 78, para. 30.
111. For discussion of Tener see text to notes 45-66, supra.
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brought to the surface. In 1998, the administrative agency with responsibility for
energy, then known as the Alberta Energy and Utilities Board (now replaced by
the Alberta Energy Regulator), concluded that the production of the overlying natural
gas could significantly hamper the ultimate recovery of bitumen.112 In 2000, Gulf Can-
ada Resources Limited, requested the Board to prevent the production of natural gas
in the vast Surmont field, in which the company held oil sands leases. The Board
noted that the continued production of natural gas in the area threatened the ultimate
recovery of between 5.25 and 7.5 billion barrels of bitumen, and it would be irrespon-
sible as a matter of public policy to allow it.113 As a result, by means of a Shut-in
Order, the Board ordered a cessation of gas production from 148 gas wells in the dis-
puted area.114 In 2011, the Board ordered the shut-in of over 300 gas wells in a differ-
ent portion of the oil sands region for the same reasons that applied in the Gulf
Surmont decision.115

The Shut-in Orders in both caseswere bold decisions taken in recognition of the public
interest of maximizing the ultimate recovery of energy in the two fields in question.
The decisions had the effect of sterilizing the property interests of those companies
which held leases to the natural gas that overlay the deposits of bitumen for a period
of time that could extend to 200 years.116 Not surprisingly, the Shut-in Orders led to a
storm of protest from gas producers, accompanied by demands for compensation.
Conceptually, these demands stood on shaky legal foundations. Both the bitumen
owners and the gas lessees held rights to their respective resources under leases that
were granted by the provincial government. Each group could claim the right to pro-
duce the resources conveyed by their leases, but the government could undoubtedly
pass legislation that delayed the production of one resource (natural gas) in the inter-
est of maximizing the production of oil, just as it did when it regulated the retention of
the gas cap in order to enable full production of petroleum. If the government had
enacted this type of provision, it would not have amounted to a compensable taking
or a constructive expropriation for the same reasons that applied to the gas cap pres-
ervation provisions.117 The inability of the gas lessees to produce gas for such a leng-
thy period might have allowed them to argue that their rights had been virtually
sterilized, within the meaning of the Tener decision. However, the Shut-In Orders

112. EUB Inquiry, Gas/Bitumen Production in Oil Sands Areas, March 1998, p. v. The responsibility of the
Alberta Energy Regulator is provided by the Oil and Gas Conservation Act R.S.A. 2000, c. O-6, s. 7.
Its power to shut-in wells is set out in s. 10(1)(dd).

113. Gulf Canada Resources Ltd, Request for the Shut-in of Associated Gas, Surmount Area, EUBDec. 2000
– 22 (March 2000), p. 101 (Gulf Surmont).

114. Authorization of Agreement between the Crown and Conoco Canada Resources Ltd., O/C 2002, Feb-
ruary 27, 2002, para. 2.

115. Athabasca Oil Sands Corp., Requests for Interim Shut-in of Gas, the Liege Field, Athabasca Oil Sands
Area 2011 ABERCB 012.

116. See the Gulf Canada Resources dec., supra note 113, pp. vi-vii.
117. See text accompanying note 110.
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arguably did not sterilize the rights of the gas lessees as completely as the legislation
that affected the mineral rights in Tener. The gas lessees in the gas over bitumen dis-
putes clearly retained the right to produce any gas that remained when the produc-
tion of bitumen was complete.

Despite the severe effects of the Board’s decision on the rights of those who held inter-
ests in natural gas, as a matter of law, it could have been implemented without the
payment of any compensation. However, the government planned from the outset
to compensate the gas lessees whose rights were affected by the Shut-in Orders.
The law provided a statutory possibility for compensation that was absent in the shut
in of gas cap gas. The Oil and Gas Conservation Act allowed the government to direct
the Board to prepare a scheme of compensation to anyonewho suffered loss by reason
of an Order made by the Board.118 The earlier decision to preserve the gas cap was not
covered by this provision, because the decision was taken through an amendment to
the Act and not by an Order of the Board. The government chose to exercise the dis-
cretion to prepare a scheme of compensation under the Act and entered into a com-
plex agreement to compensate the gas lessees that contained three major components.
First, the government provided $85million to the Surmont gas producers, by waiving
the royalties that they would otherwise have paid to the government under natural
gas leases in other areas of Alberta. Secondly, the owners of the bitumen project
agreed to pay the gas producers $20 million once the Surmont bitumen project ach-
ieved profitability. Finally, the parties recognized that gas would ultimately be pro-
duced from the Surmont region after the bitumen had been removed and that the
agreement compensated the gas lessees for their inability to produce that gas. As a
result, the gas producers agreed to pay an additional royalty of 11% to the govern-
ment when gas was ultimately produced from the Surmont area.119

The decisions to shut in gas cap gas and to shut in gas that overlay bitumen are very
similar in principle. In each case, the government decided to limit the property rights
of the owners of gas in order to maximize the recovery of petroleum and bitumen,
respectively. The only difference between the two cases occurred fortuitously,
because the decision to preserve the gas cap resulted from a statute and not from
an Order of the Board. However, the compensation provisions in theOil and Gas Con-
servation Actwere not mandatory and required a government decision that, as a mat-
ter of policy, the gas lessees in the bitumen dispute deserved compensation. The

118. Oil and Gas Conservation Act, RSA 2000, c O-6, s. 99 (1) states: “At any time on the direction of the Lieu-
tenant Governor in Council the Regulator shall proceed to prepare a scheme or schemes for the pro-
vision of compensation for persons who are injured or suffer a loss by reason of any orders made
pursuant to this Act.” This provision is the successor to s. 91 of the Act that was in force at the time
of the Gulf Surmont decision. As mentioned earlier, the Regulator has replaced the former Energy and
Utilities Board.

119. Authorisation of Agreement between the Crown and Conoco Canada Resources Ltd. et al, OC 83/
2002, February 27, 2002.
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government could have authorized compensation when it decided to shut in gas cap
gas, but chose not to do so. The only other possible difference is that the rights of the
gas cap owners were derived from their ownership of gas, whereas the rights to gas in
the bitumen dispute depended on government leases. It could perhaps be argued that
the gas cap owners hold a stronger property right, because they own the gas outright
rather than for the limited term granted by government leases in the bitumen case.
However, the rights of both groups are undoubtedly property rights that were
severely limited by government action. Yet the government chose to pay compensa-
tion in the case of gas over bitumen, but not in the case of gas cap gas. As there is no
difference in principle between the two situations, it can only be concluded that the
government chose to ignore the property rights of gas cap owners when it decided to
limit their rights for conservation reasons.

The difference in approach might be explained by the argument that the Alberta gov-
ernment has had a greater respect for property rights in recent times than it had in
1969, although other government initiatives described in the following sections of this
paper strongly suggest that this was not the case. It may also be that themotivation for
compensation in the gas over bitumen dispute was political rather than principled.
Some of the leases to gas overlying bitumen were held by major public companies
which were able to raise an outcry about the unfairness of the original decision to
shut-in their gas. In contrast, the effect of the Borys decision120 often left the ownership
of the gas cap gas in the hands of individual farmers, who lacked the organization to
exercise pressure on decision-makers. It is plausible that the different treatment accor-
ded to the gas owners in each case was a matter of political expediency rather than
principle.

. MINERAL TITLE CLARIF ICAT ION

The common law definition of ‘mineral’,121 and more broadly the demarcation of the
rights of the surface owner versus the rights of the mineral owner, proved insuffi-
ciently precise inmodern Canada. Disputes arose over the legal classification of newly
discovered substances and, in agricultural communities over substances (e.g. clay and
marl) that could bemined and excavated from surface operations. These uncertainties
led to the enactment of legislation clarifying mineral titles and the rights to exploit
them. For example, the Law of Property Act of Alberta provides a list of substances that

120. Supra note 4.
121. Black’s Law Dictionary defines ‘mineral’ as 1. Any natural inorganic matter that had a definite chem-

ical composition and specific physical properties that give it value (most minerals are crystalline
solids). 2. a subsurface material that is explored for, mined, and exploited for its useful properties
and commercial value. 3. Any natural material that is defined as a mineral by statute or case law
(B.A. Garner, Black’s Law Dictionary, 9th ed., sub verbo ‘mineral’).
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are deemed ‘minerals’.122 The Act also allocates the right to sand, gravel, clay, and
marl to the surface owner when they can be produced by surface operations, and
to the mineral owner when they cannot.123

Mineral title legislation resolved minor conflicts in ownership rights and rarely cre-
ated controversy. However, more fundamental questions remained that required
governments to define the extent of mineral rights and address competing claims.
In particular, the changing requirements of energy policy have required the govern-
ment of Alberta to be very active in enacting mineral title clarification legislation in
recent years, both in responding to the emergence of new sources of energy and to
the need to store energy once it has been produced.

The first category of legislation seeks to settle claims between private owners who
hold potentially competing claims to the same resource. The second category involves
competing claims between the government and private owners and can give rise to
strong claims of expropriation. Each category will be considered in turn.

9.4.1 Competing Private Claims: Coalbed Methane (CBM)

The most recent need to resolve conflicting claims to property rights in Western Can-
ada resulted from the emergence of methane gas found in coal deposits as a poten-
tially important new source of energy. As much as 14 trillion cubic meters of
methane gas is estimated to be contained in coal deposits in Alberta alone.124

Although not all of that gas will ultimately be recovered, it is viewed as an important
component of Canada’s long-term energy security. However, the development of a
CBM industry was hampered by legal uncertainty over its ownership. In the early
years of the twentieth century, the Canadian Pacific Railway made land grants to set-
tlers in which it expressly reserved for itself coal and valuable stone (but not gas or
other resources). The question thus arose of whether CBM belongs to the owner of the
coal, or to the surface owner who also owned the natural gas.125

122. See Law of Property Act, R.S.A. 2000, c. L-7, s. 56(1), which states that the following substances are and
always have been minerals: Anhydrite, Gypsum, Sandstone, Barite, Limestone, Serpentine, Bauxite,
Marble, Shale, Bentonite, Mica, Slate, Diatomite, Mirabilite, Talc, Dolomite, Potash, Thenardite, Epso-
mite, Quartz Rock, Trona, Granite Rock, Phosphate, Volcanic Ash. See Mines and Minerals Act, RSA
2000, c M-7, s. 1(1)(p)(i) and (ii), The Crown Minerals Act, SS 1985, c C-50.2, s. 2(1)(i), The Mineral
Resources Act, 1985, SS 1985, c M-16.1, s. 2(1)(f).

123. Law of Property Act, RSA 2000, c. L-7, ss. 57, 58. See also,Mines andMinerals Act, R.S.A. 2000, c. M-17, s. 1
(p). See also similar but not identical legislation in Saskatchewan, The Sand and Gravel Act, RSS 1978,
c. S-5, ss. 3, 4, 6, and 7.

124. Alberta Geological Survey, Coalbed Methane, Retrieved on 5 February 2015 from<www.ags.gov.ab.
ca/energy/cbm/>.

125. See text accompanying notes 101 and 102.
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The same question has been asked in many parts of North America and is illustrated
by the decision of the United States Supreme Court inAmoco Production Co. v. Southern
Ute Indian Tribe.126 The case arose from the action of the United States government in
1938, when it restored to the Southern Ute Indian Tribe lands which the Tribe had
earlier ceded to the government and which had not at that time been conveyed to set-
tlers. The restored property included a large amount of coal, because the United States
had reserved coal from its grants to settlers from about 1909. As a result, the 1938 res-
toration of lands to the Tribe included coal, but not other minerals. The question arose
as to whether the Tribe’s right to coal included the right to exploit coalbedmethane or
whether that right belonged to the surface owners, who held the rights to all other
mines and minerals.

In language that was almost identical to the Borys case in Canada, the Court interpre-
ted the reservation of coal in its “ordinary and popular sense, taking the common
meaning at the time of the reservation”. At the time, the popular meaning of coal
was “the solid rock substance that was the country’s primary energy source”.127 Coal
was a solid, hard, combustible substance that did not include coalbed methane gas,

both because it is a gas rather than a solid mineral and because it was understood as a dis-
tinct substance that escaped from coal as the coal wasmined, rather than as a part of the coal
itself.128

As a result, the Court found by a 7-1 majority that the reservation of coal from land
grants to settlers referred to a solid rock fuel that was mined and shipped, in contrast
to natural gas, which was not then an important source of fuel but a dangerous waste
material. Under ordinary principles of property law, the United States restored the
same right to the solid rock substance of coal, but not the coalbed methane, to the
Tribe in 1938.

As the potential for the exploitation of coalbed methane became clearer, the Alberta
government took steps to protect the resources that were owned by the Crown. In
2003, it passed a statutory amendment that stated bluntly that a lease of coal owned
by the Crown did not grant any rights to natural gas, including coalbed methane.129

The 2003 amendment did not affect freehold mineral titles, although the most conten-
tious disputes arose out of privately owned mines and minerals. An important ruling

126. 526 US 865 (1999).
127. Id., p. 874.
128. Id., p. 875-876.
129. Energy Statutes Amendment Act, SA 2003, c 18, s 15(a). However, the lessee of coal was allowed to

recover natural gas for safety or conservation reasons under the Mines and Minerals Act, RSA 2000,
c M-17, s. 67(2)).
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by the Alberta Energy and Utilities Board suggested that CBM belonged to the owner of
the natural gas rather than the coal.130 A number of private lawsuits were begun, but
none resulted in a court verdict. In retrospect, it seems likely that a Canadian courtwould
have resolved the dispute by applying the principle fromBorys andwould probably have
reached the same result as the United States Supreme Court in the Southern Ute Indian
Tribe decision. However, coal owners in Albertawere prepared to vigorously contest this
position. The prospect of massive and protracted litigation involving a range of convey-
ances which referred to coal and natural gas in different ways impelled the Alberta leg-
islature to finally clarify ownership of coalbed methane. In 2010, it passed an Act that
begins with the definitive proclamation that “Coalbed methane is hereby declared to
be and at all times to have been natural gas”.131 The legislation fortifies this proclamation
with two important legal supports. First, it prevents anyone with rights to natural gas
from pursuing litigation arising from any removal of coalbed methane that might have
occurred prior to the date of the legislation. Secondly, it declares that the no expropriation
occurs as a result of the Act and that no person has any right to bring any type of legal
action against the Crown and particularly for any type of compensation from the Crown
as a result of the enactment of the legislation.132

There is an important qualification to the rule that coalbed methane belongs to the
owner of natural gas. A transfer by the owner of natural gas or the owner of coal
before the effective date of the Act that specifically grants or reserves rights in
respect of coalbed methane is not affected by the Act.133 This exception is intended
to protect the resolution of private disputes that had been settled by mutual agree-
ment prior to the passage of Act, as well as some older legal agreements which may
be interpreted as having conveyed coalbedmethane rights to the coal owner. Should
any of those older agreements ever fall into dispute, the vital question will be
whether they make sufficiently specific reference to CBM to fit within the legislative
exception.

The Coalbed Methane legislation provides a classic example of the principles of par-
liamentary sovereignty and its impact on property rights in Canada. The legislation
removes whatever rights to methane gas may have been held by the coal owners,
denies compensation to the coal owners, and eliminates the threat of litigation against
Crown.134 These provisions were arguably added out of an abundance of caution,

130. Bearspaw Petroleum Ltd., Devon Canada Corporation and Fairborne Energy Ltd. Alberta Energy and Util-
ities Board, Decision 2007-024, Available at: <www.aer.ca/documents/decisions/2007/2007-024.
pdf>.

131. The Mines and Minerals (Coalbed Methane) Amendment Act (SA 2010, c 20 s. 2), now incorporated in the
Mines and Minerals Act, RSA 2000, c M-17, s. 10.1(1)).

132. Mines and Minerals Act, RSA 2000, c M-17, s. 10.1.
133. Id., s. 10(2).
134. The effectiveness of the legislationwas demonstrated inEncana Corp. v. ARCResources Ltd., 2011ABQB

431, where the Court granted summary judgment against the coal owners in litigation that had been
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inasmuch as the legislation does not amount to a compensable constructive taking
under Canadian law. Although the Act removed any rights that may have belonged
to the coal owner, the Crown did not acquire any beneficial interest in mineral prop-
erty.135 The approach of the coalbed methane legislation shows a determination to
negate any possible argument for compensation and in this respect stands in marked
contrast to the earlier examples of clarifying property rights by a simple statement
defining which substances count as minerals.136

9.4.2 Competing Private Claims: Gas Storage

By 1994, the energy industry had developed a strong interest in the underground stor-
age of natural gas that had been produced in other fields. Gas storage provides many
benefits, including the ability to ensure that gas is available to pipeline systems at
times when demand is high. In order to allow storage to occur, it was necessary to
clarify the ownership rights to underground formations. In 1994, the government
enacted declaratory legislation which purported to establish two broad categories
of storage rights. Firstly, a person who owns the title to petroleum and natural gas
in any land owns the storage rights to every underground formation within that
land. If one person owns petroleum and another natural gas in the same land, they
are deemed to be co-owners of the storage rights. Secondly, where operations for
the recovery of a mineral, other than petroleum or natural gas, have created a sub-
surface cavern, the owner of the recovered mineral also owns the storage rights in
the subsurface cavern.137 In contrast to the coalbed methane legislation, this Act
was not retroactive, in that it failed to state that the declared owners of storage
space had always owned those rights. In addition, the 1994 legislation did not
preclude a legal action for damages or other remedies by anyone affected by
the legislation.

In legal terms, the 1994 legislation declared the principles for assigning underground
storage rights without expressly referring to or suppressing any other property rights
that might have existed at that time. The drafters may have assumed that the owner of
the surface of the land held no enforceable rights that were affected by the declaration
of the ownership of subsurface storage rights. However, such a position is inconsis-
tent with traditional legal rule under which the rights of the surface owner extend
beneath the land ad inferos unless excepted from the title. The surface owner has on
this view a potential claim to any subterranean spaces that do not amount to a mine,
the suppression of which possibly amounts to an expropriation of an interest in land

commenced before the enactment of the CBM amendments to determine the issue of ownership of
CBM.

135. See the discussion of CPR v. Vancouver, found at the text accompanying note 110.
136. Compare notes 122 and 123.
137. The provisions are now found in the Mines and Minerals Act, RSA 2000, c M-17, s. 57(1).
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requiring compensation.138 Although the Act was friendlier to property rights, it was
less effective than the CBM statute in defining once and for all the rights of parties
who may have competing interests in the same resource.

9.4.3 Competing Claims between Government and Private Interests

Themost recent example of legislation designed to settle a potential conflict between
government and private interests over subsurface rights has occurred through a
strong interest in carbon capture and storage (CCS). Alberta has made CCS a key
component of its climate change strategy. As a necessary first step, the provincial
government sought to ensure that it had put in place all the supporting legal ele-
ments, including the assurance that operators can obtain secure property rights
to underground storage. The Carbon Capture and Storage Statutes Amendment Act
was designed to accomplish this objective. It was passed in the same legislative ses-
sion as the Coalbed Methane (CBM) Amendment Act and takes a very similar legal
approach.

The Act deals with the ownership of pore space, which is defined as “the pores
contained in, occupied by or formerly occupied by minerals or water below the
surface of land”.139 Its legal foundation is a statement that no grant by the Crown
of lands or of mines and minerals has ever conveyed title to the pore space in land.
The Act then declares that the pore space below the surface of all land in Alberta
belongs exclusively to the Crown and takes the unusual step of deeming that the
pore space is an exception contained in the original grant of title to the land pro-
vided by the Crown.140 Finally, it establishes the same legal protections as the CBM
Amendment Act by deeming that the Act does not create an expropriation and
declaring that no person has right of action for damages or compensation as a
result of the Act.141

Unlike the CBM Amendment Act, the CCS Act did not set out to resolve a pressing
conflict between groups of claimants, each of which could argue that they owned a

138. For the suggestion that where one person owns the land and another owns themines andminerals, the
owner of the surface of the land owns only an undefined slice of land at the surface, see G. Acorn and
M.W. Ekelund, ‘An Overview of Alberta’s Recent Legislation on Natural Gas Royalty Simplification
and Gas Storage’, 33 Alberta Law Review 1995, 342, p. 362. The traditional common law position is that
title to the surface includes all rights to the airspace and all rights to the subsurface, except for those
substances legally defined as mines and minerals: see Ziff, supra note 12, pp. 94–98. However, there is
authority for the proposition that subsurface rights should be limited to that which can be reached or
reasonably used by the surface owner: see ibid. p. 97.

139. Carbon Sequestration Tenure Regulation, Alta Reg 68/2011, s. 1(i).
140. Carbon Capture and Storage Statutes Amendment Act, S.A. 2010, c 14, s. 2(1). The provisions are found in

the Mines and Minerals Act, RSA 2000, c M-17 s. 15.1(1).
141. Id., s. 15.1(4) and s. 15.1(5).
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particular underground resource. The CCS Act was designed simply to ensure that
the Crown could grant legally secure rights for CCS schemes without payment to
any third party. However, before the passage of the Act, other people did have a
legal claim to pore space, and it is safe to conclude that those claims have now been
totally and firmly suppressed. The most obviously affected group consists of those
who hold rights to store gas in underground formations under the 1994 Gas Stor-
age legislation discussed in the previous section. The CCS Act means that the
owners of storage rights, as well as surface owners who might have had some
claim to pore space, no longer have any protected right to the pore space within
their land. The Crown can authorize the injection of carbon into their lands without
any risk of liability. In this sense, the CCS Act clearly removes any property rights
that they might have held to pore space in a way that might well have constituted
an expropriation. The legislation thus both extinguishes the rights of the previous
owners to the pore space and transfers the beneficial interest to the Crown. How-
ever, it equally demonstrates the power of parliamentary sovereignty by removing
any possibility of compensation.142 The Act is an actual (not constructive) expro-
priation without compensation which would undoubtedly be invalid in the United
States and many other jurisdictions where private property is constitutionally
protected.

. PLANNING LEGISLAT ION

The recent growth of the natural resource sector in Alberta, driven by the rapid rise in
world energy prices between 2000 and 2008, has resulted in intense competition and
conflict between different land uses, not all properly coordinated. The province has
faced criticism in Canada and abroad over the management of its environmental
resources, and especially in relation to the development of the oil sands. To address
some of these concerns, the Alberta government developed a coordinated Land Use
Framework,143 which is implemented through new legislation known as the Alberta
Land Stewardship Act.144 This new planning legislation sparked an unprecedented and
intense public debate over property rights.

In the Canadian federal system, the provinces have exclusive jurisdiction over land
use regulation.145 Over the years, the provinces have delegated the responsibility

142. See text accompanying note 20.
143. Government of Alberta, Land-Use Framework, Government of Alberta Edmonton, 2008, available at

<www.landuse.alberta.ca/Documents/LUF_Land-use_Framework_Report-2008-12.pdf>.
144. S.A. 2009, c. A-26.8 (ALSA).
145. British North America Act, Section 92(13). The power of the provinces does not extend over matters that

are under federal jurisdiction, including federal Crown lands, telecommunications, railways, aeronau-
tics, and Indian reserve lands.
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for local planning and zoning to municipal governments, retaining an oversight role
for themselves, but have also experimented with provincial and regional planning
with varying degrees of success.146

Regional and inter-municipal planning in Alberta can be traced back to the Provin-
cial Planning Advisory Board and District Planning Commissions established in
1950. By 1963, all local plans and regulations were required to conform to the appli-
cable regional plan. The Planning Act of 1977 expanded the power of Cabinet to reg-
ulate the use of land outside municipal boundaries and to designate and assume
authority over ‘special planning areas’. Under the 1977 Act, regional planning areas
were created and placed under the jurisdiction of planning commissions composed
of representatives of the municipalities in each area. The regional planning commis-
sions operated until 1995, when they were disbanded and regional plans were
scrapped.147

The government developed its Land Use Framework between 2005 and 2008.148 To
implement and support LUF, the province enacted the Alberta Land Stewardship Act
in 2009. Its purposes were defined as follows:
a. to provide a means bywhich the Government can give direction and provide lead-

ership in identifying the objectives of the Province of Alberta, including economic,
environmental and social objectives;

b. to provide a means to plan for the future, recognizing the need to manage activity
to meet the reasonably foreseeable needs of current and future generations of
Albertans, including aboriginal peoples;

c. to provide for the coordination of decisions by decision-makers concerning land,
species, human settlement, natural resources and the environment;

d. to create legislation and policy that enable sustainable development by taking account
of and responding to the cumulative effect of human endeavour and other events.149

At the heart of ALSA is the power given to the provincial Cabinet to establish plan-
ning regions and adopt a statutory plan for each region to implement the Land Use
Framework. Seven planning regions have been created, corresponding to the bound-
aries of the province’s main watersheds. With input from various stakeholders and
the advice of regional advisory committees, plans have been adopted or are in prep-
aration. Each regional plan articulates the vision and defines the objectives for the
region and sets out the policies designed to attain ormaintain those objectives, includ-
ing thresholds, monitoring processes, and timelines.150

146. G. Hodge and I.M. Robinson, Planning Canadian Regions, UBC Press, Vancouver, 2001.
147. F.A. Laux, Planning Law and Practice in Alberta, 3rd edn, Juriliber, Edmonton, 2005 at § 1.2–1.3.
148. Land-Use Framework, Edmonton, 2008, supra note 143.
149. ALSA, supra note 144, s. 1(2).
150. Id., ss. 3–10.
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9.5.1 Impairment of Property Rights under ALSA

ALSA authorized the impairment of property rights (including in subsurface
resources) in three important ways. First, once a regional plan is approved, it becomes
binding on the provincial government and its agencies and requires every municipal-
ity tomake its land use policies and regulations consistent with it.151Moreover, ALSA
takes precedence over all other provincial enactments and statutory plans.152 As a
result, the adoption of a regional plan can curtail valuable rights of use and develop-
ment of land, including rights given under local land use bylaws.

Second, a regional planmay declare that an interest in land is subject to a conservation
directive in order to permanently protect, conserve, manage, and enhance environ-
mental, natural scenic, esthetic, or agricultural values.153 A conservation directive
may have the effect of sterilizing land.

Third, a regional plan may rescind or override Crown-granted licenses, leases, and other
interests in public natural resources, which are known inAlberta as ‘statutory consents’.154

Petroleumand natural gas rights granted by the province are included in this category and
may be curtailed to achieve the objectives of the plan, in recognition that effective planning
is also concerned with subsurface activities that have impacts on the surface.

The first regional plan under ALSAwas approved by Cabinet onAugust 22, 2012. The
Lower Athabasca Regional Plan (LARP) shows a serious intention to implement the
ambitious goals of ALSA in the intensively developed oil sands region of north-eastern
Alberta.155 LARP establishes conservation areas covering approximately 16% of the
land base in the region, on top of the 6% of the region already protected as provincial
wildlife parks.156 LARP recognizes that some activities are inconsistent with conser-
vation areas and states that new grants of oil sands, coal, and other metallic and indus-
trial minerals will not be made in protected areas and that no surface access would
be permitted under new leases for conventional petroleum and natural gas. It
also states that land disturbances associated with the extraction of oil sands and
other minerals are not compatible with the management of conservation areas.157

151. Id., ss. 13–17.
152. Id., s. 17(4).
153. Id., s. 37.
154. For the legal definition, see ALSA, supra note 144, s. 2(1)(aa).
155. Government of Alberta, Draft Lower Athabasca Integrated Regional Plan (5 April, 2011), p. 19,

(LARP), Retrieved on 10 February 2015 from: <https://landuse.alberta.ca/Documents/LARP_
Phase_3_Draft_Lower_Athabasca_Integrated_Regional_Plan-Strategic_Plan_and_Implementation_Plan-P3-
2011-03.pdf>. For the order in council approving LARP, see <www.qp.alberta.ca/documents/
orders/orders_in_council/2012/812/2012_268.pdf>.

156. Id., p. 29.
157. Id., p. 30.
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The plan originally contemplated the cancellation of some existing tenures,158 but
this created considerable controversy.159 The final plan permits the renewal of exis-
ting statutory consents in conservation areas.160

9.5.2 Statutory Compensation and Other Rights under ALSA

ALSA anticipated that the impairment of property rights the Act authorizes would
lead to claims to compensation. Nevertheless, different types of impairment are trea-
ted differently under the Act. Section 19 of the Act provided originally:

Compensation limited
19. No person has a right to compensation by reason of this Act, a regulation under this Act,
a regional plan or anything done in or under a regional plan except either
(a) as expressly provided for under Part 3, Division 3, or
(b) as provided for under another enactment.

The government prided itself for making Alberta “the first jurisdiction in Canada to
compensate landowners whose property values are affected by conservation and
stewardship restrictions under regional plans”.161 But the statement did nothing to
quell a political storm over ALSA’s impact on ‘property rights’.162 In many rural com-
munities, it was strongly felt that the government had trampled deep-rooted rights by
introducing a system of central planning and vesting draconian and unprecedented
powers in the hands of unelected bureaucrats.163 Section 19 was specifically upbrai-
ded for extinguishing existing entitlements. The criticism reflected a serious gulf

158. Id., p. 19.
159. See, e.g. C. Christian, ‘Wildrose Party weighs in on Lower Athabasca Regional Plan’, Fort McMurray

Today, 28 April 2011, Available at: <www.fortmcmurraytoday.com/2011/04/28/wildrose-party-
weighs-in-on-lower-athabasca-regional-plan/>.

160. LARP, supra note 115, p. 43, Regulatory Details Plan s. 16 (2).
161. Government of Alberta, News Release, ‘Bill 36, the Alberta Land Stewardship Act sets the bar for

responsible regional planning’, 27 April 2009, Available at: <http://alberta.ca/home/news.cfm>.
This was correct. When the government of Ontario created a greenbelt for its Golden Horseshoe area,
the enabling legislation expressly denied compensation and barred any legal action against the gov-
ernment: see Greenbelt Act, S.O. 2005, c 1, s. 19.

162. Other legislative initiatives affecting property rights that had been introduced by the government
came under fire: for example, the Alberta Land Assembly Project Area Act, which authorized the cabinet
to set aside private land for future projects such as utility corridors and rapid rail, and to proscribe any
private use or development of any designated lands that could interfere with such future projects. The
Land Assembly Project Area Act was repealed in January 2015 without ever coming into force.

163. For a flavor of the debate see, e.g. J. Wingrove, ‘Cutting-edge law fuels property rights debate in
Alberta’, The Globe and Mail, Mar 4, 2011 at A9; K. Libin, ‘New Alberta act a rough patch; Property
rights may be red-hot election issue’, National Post, 17 Mar 2011 at A10; Nigel Bankes, ‘ALSA and the
property rights debate in Alberta: a certificate of title to land is not a “statutory consent”, blog post
11 February 2011, Available at: <http://ablawg.ca/2011/02/11/alsa-and-the-property-rights-debate-
in-alberta-a-certificate-of-title-to-land-is-not-a-%E2%80%9Cstatutory-consent%E2%80%9D/>.
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between popular sentiment and the nature of the Canadian law of takings. Under the
stringent requirements of CPR v. Vancouver,164 any devaluation caused by restrictions
in a regional plan would not be compensable. Insofar as the requirement of an acqui-
sition by the Crown of at least a beneficial interest in the land is the law in Canada,
even conservation directives (made explicitly compensable by ALSA) would not be
considered a taking requiring compensation.

However, by 2010, property rights emerged as a key issue in an upcoming provincial
election. The Government responded to the attacks in May 2011 by enacting amend-
ments to ALSA.165 The amended ALSA begins by declaring:

In carrying out the purposes of this Act … the Government must respect the property and
other rights of individuals and must not infringe on those rights except with due process of
law and to the extent necessary for the overall greater public interest.166

The amendments attempted to strengthen the position of property owners in several
ways. For example, the amendments authorized theMinister to grant at the request of
any landowner a variance in respect of any restriction contained in the regional
plan.167 In addition, the amendments protected certain existing development permits
and approvals.168 Two other changes to ALSA related to statutory consents in partic-
ular, and to compensation generally.

9.5.2.1 Statutory Consents
The amendments to ALSA narrowed the definition of statutory consents by excluding
some permits, licenses, and other instruments issued under several provincial enact-
ments, though none of these exemptions affected the central features of the new plan-
ning regime.169 More importantly, ALSA now requires that before a provision in a
regional plan that affects a statutory consent can be adopted, the Minister must give
notice to the holder of the consent and an opportunity to suggest alternatives to the
proposed measures. The notice must include “any proposed compensation and the
mechanism by which compensation will be determined under any applicable enact-
ment”.170 These provisions demonstrate how compensation for the cancellation of
natural resource rights is dealt with under Alberta law. ALSA itself imposes no obli-
gation to compensate the holder of statutory consent affected or cancelled as the result

164. Supra note 78.
165. Alberta Land Stewardship Amendment Act S.A. 2011, c. 9.
166. ALSA, supra note 144, s. 1(1).
167. Id., s. 15.1. A variance is a discretionary administrative relief, which is given generally in cases of spe-

cial hardship and only when reconcilable with the purpose of the enabling legislation and the relevant
policies.

168. Id., s. 11(3).
169. Id., s. 2(2).
170. Id., s. 11(2).
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of the adoption of a plan, but authorizes compensation “as provided for under
another enactment”.171 In the case of subsurface and other natural resource rights,
the effect of ALSA is that the holder of the right is entitled to compensation for its
cancellation only to the extent that it is provided in the statute which granted the right
in the first place.

For example, if any type of oil and gas lease is cancelled pursuant to a Regional Plan,
compensation is payable under the Mineral Rights Compensation Regulation. In broad
terms, the Regulation protects the ‘reliance’ loss suffered by the holder of the right, but
not any ‘expectation’ losses. It provides compensation on the basis of costs wasted by
the developer as a result of the cancellation, including amounts paid to the Crown to
acquire and hold a relevant agreement and sums spent on developing and reclaiming
the property and interest,172 but it does not authorize compensation for the value that
the developer expected to extract from the property.

There is much to be said in favor ofmeasuring compensation according to the terms of
the Act under which the statutory consent was originally issued. The holder of the
consent must be taken to know the applicable rules at the time the consent is obtained
and can have few complaints if rules allowing cancellation and providing for compen-
sation are subsequently applied. However, the individual statutory provisions deal-
ing with the possible cancellation of resource rights were passed at different times in
history and leave open some intriguing difficulties in application as well as inconsis-
tencies in the treatment of different types of resource rights.

ALSA’s reliance on the cancellation and compensation provisions in individual stat-
utes cannot be comprehensive. ALSA is not restricted to subsurface resource rights
and it applies to all types of rights to other natural resources rights. When the larger
field of resource rights is examined, it is notable that legislation allows the cancellation
of some resource rights, but not others. For example, the Forests Act provides a variety
of tenure regimes in forest resources owned by the Crown. The most important of
these is a Forest Management Agreement (FMA), which vests ownership of all Crown
timber on the land covered by the Agreement for the duration of the Agreement.173

The Act also creates lesser interests in the form of timber quotas and timber permits,
which essentially grant only a license to harvest Crown owned timber in designated
areas.174 If a timber quota, timber license or timber permit ismodified or cancelled, the
holder is entitled to compensation “in an amount that the Minister considers just”.175

171. Id., s. 19(c).
172. Mineral Rights Compensation Regulation, Alta Reg 317/2003, s. 3.
173. Forests Act, RSA 2000, c. F-22, s. 16(2). The ownership rights under this sectionmay be asserted against

any person other than the Crown, whose paramount title is affirmed.
174. Id., ss. 17, s. 22.
175. Id., s. 27.
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However, the Act does not contemplate the cancellation of a FMA for any reason,
including cancellation under a Regional Plan. As a result, it contains no compensation
scheme that could apply in the event of any type of cancellation.

The Water Act goes one step further by stipulating that certain types of water rights
cannot be cancelled or suspended under the Act. Since 1894, legislation has made it
possible to obtain the right to divert and use water, in the form of water licenses. His-
torically, most water licenses were issued without any term and were considered by
holders as perpetual in nature. The legislation provided no right to cancel or modify
these senior licenses, unless the holder committed a breach of a term of the license or
of a provision of the Act.176 In 1999, a major reform of water law was implemented,
but it was based on a fundamental policy decision to protect the rights of those who
held water rights under old licenses that had been granted before 1999. The new Act
states that if there is a conflict between an old license and the Act, the terms of the old
license prevail over the Act.177 All new licenses granted after 1999must be issued for a
fixed term, and new licenses can be suspended or cancelled if there is a significant
adverse effect on the aquatic environment that was not been reasonably foreseeable
when the license was issued.178

In short, the Act allows the suspension or cancellation of new licenses, but not old
licenses issued before 1999. The Act strongly protects even the interests of the holders
of new licenses. If the government decides to suspend or cancel a new license, it must
“authorize the payment of compensation to the licensee for any losses incurred as a
result”.179

The provisions of the Forests Act and the Water Act raise an interesting problem if a
regional plan under ALSA rescinds or overrides a FMA or a senior water license.
In this event, the Minister must provide notice of any proposed compensation and
the mechanism by which compensation will be determined under any applicable
enactment. It would not be appropriate in either case for the Minister to propose
the compensation scheme that is applied in the parent legislation to lesser types of
resource rights. The Forests Act and theWater Act provide themaximumpossible secu-
rity to FMA’s and senior water licenses. Their respective compensation schemes were
designed to cover respectively timber quotas, timber permits and timber licenses and
post-1999 water licenses that were never intended to be immune to cancellation or
suspension. The Minister can thus fulfill the first prerequisites set out in ALSA only
by giving notice of a proposed a measure of compensation that is not found in the
parent legislation. Even in this case, it will be difficult to comply with the second

176. D.R. Percy, ‘Responding toWater Scarcity inWestern Canada’, Texas Law Review (83), 2005, 2091, 2095.
177. Water Act, RSA 2000, c. W-3, s. 18(2).
178. Id., s. 51(5) and s. 55(2).
179. Id., s. 158(1), emphasis added.
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prerequisite of ALSA by stipulating the mechanism by which compensation will be
determined under ‘an applicable Act’ as the legislation requires. Neither the Forests
Act nor theWater Act is applicable to amendments or cancellations of FMA’s or senior
water licenses and ALSA does not contemplate the applicability of any other Act for
this purpose.

TheWater Act also demonstrates the possibility of inconsistency in the compensation
scheme found inALSA. The scheme can result in the payment of a higher level of com-
pensation to thosewho hold rights in a particular resource that are not property rights
and place those rights holders in a much better position than those who own rights in
another resource that are normally viewed as property rights. For example, leases of
coal, oil, and gas create property interests in the nature of a profit à prendre. If those
rights are cancelled, the Mineral Rights Compensation Regulation allows compensation
only for reliance costs.180 A water license under the Water Act almost certainly does
not create a property right or even a contractual right. It is no more than a statutory or
regulatory permission to divert and use water, an activity that would otherwise be
illegal.181 However, as stated above, in the event of the suspension or cancellation
of a senior water license, the applicable official must authorize the payment of com-
pensation to licensee for any resulting losses that the licensee incurred. Thus, ALSA
creates the perverse possibility that the holder of a mere statutory permission under
theWater Act can receive a far greater level of compensation than the holder of a prop-
erty right to minerals.

9.5.2.2 ‘Compensable Takings’
Perhaps themost intriguing amendment to ALSA is contained in Section 19. As stated
earlier, the original Section 19 contained the negative statement that no person had a
right to compensation except under the terms of ALSA or another statute.182 The new
Section 19 begins with an affirmative statement that the person has a right of compen-
sation by reason of the Act, a regulation under the Act, a regional plan, or anything
done under a regional plan as provided under Section 19.1.

Section 19.1 is written to confer a right of compensation on any registered owner who
suffers a ‘compensable taking’ as a direct result of a regional plan or an amendment to
a regional plan. A ‘compensable taking’ is defined as “the diminution or abrogation of
a property right, title or interest giving rise to compensation in law or equity”.183 The
effect of Sections 19 and 19.1 is questionable in light of the legal principles illustrated
earlier in this chapter.

180. See text accompanying notes 171 and 172.
181. A.R. Lucas, Security of Title in Canadian Water Rights, Canadian Institute of Resources Law, Calgary,

1990, p. 27.
182. See section 9.5.2 above.
183. ALSA, supra note 144, s. 19.1(1)(a).
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The definition of a ‘compensable taking’ is obviously circular, but more importantly,
the provision appears to attempt to preserve actions for compensation that could have
been maintained in law or equity. However, the law in Canada is that all rights to
compensation must be found in statute. Furthermore, the restrictions contemplated
by ALSA ordinarily would not meet the high threshold for compensable takings esta-
blished byCPR v. Vancouver. They are unlikely to involve both the virtual extinction of
the incidents of ownership (or denial of all reasonable private uses) and the acquisition
by the government of (at least) a beneficial interest in the property as required by the
Supreme Court of Canada.

It might be suggested that ALSA provides additional rights to compensation implic-
itly. That argument would likely be rejected. The more plausible interpretation is that
Section 19 contains a complete list of the heads of compensation provided by the Act,
and no other compensation was intended. As stated now, it can give rise to inconsis-
tent results and create difficulties in practical application.

. CONCLUS ION

The most obvious conclusion that can be drawn from the debate over property rights
in Alberta during the past five years is that there is a huge gulf between the circum-
stances in which Canadian law requires compensation for taking and public percep-
tions about when compensation is appropriate. Although the original version of
ALSA eliminated the legal possibility of compensation for most actions taken under
the Act, the public outcry had a significant practical effect. The public opposition to
the restriction of property rights without compensation caused the government to
soften the tone of the legislation significantly, even if it made few substantial revisions
to its actual impact. The public reaction also highlighted the failure of the Supreme
Court of Canada to deal with the confusion surrounding regulatory takings. While
somewhowere affected by the Alberta legislation might have had a claim to compen-
sation based on the Tener decision, the failure of the Supreme Court to clarify the law
of constructive expropriation in Canadian Pacific Railway Co. v. Vancouver left potential
claimants without direct guidance, except the knowledge that the courts are likely to
show deference to legislative conclusions.

However, the existing law of expropriation does allow a variety of claims made as a
result of ALSA to be disentangled. The ordinary law is highly unlikely to treat legis-
lation that clarifies mineral titles as an expropriation, unless its effect is to transfer to
the government a property right that had previously been privately owned. It is also
unlikely that legislation that provides for the conservation of either the surface of land
or of a particular mineral will amount to an expropriation at common law, unless it
involves the confiscation of all reasonable private uses of the property in question.
Finally, the principle under which ALSA allows the impairment of a statutory
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consent, but leaves compensation to be fixed by the individual Act that under which
the consent was issued, is unduly simplistic. It is not clear what measure of compen-
sation will apply when the parent legislation does not envisage that the individual
statutory consent can ever be cancelled. In addition, it creates a curious possibility that
rights that do not amount to a property interest (such as water licenses) will be more
favorably treated than clear property rights.
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 ‘DISSOLVING CONDOMINIUM, PRIVATE TAKINGS,
AND THE NATURE OF PROPERTY’

Douglas C. Harris & Nicole Gilewicz*

. INTRODUCTION

The condominium statutes that many common law jurisdictions introduced in the
1960s facilitate the subdivision of buildings into multiple private titles. Where there
was once a single freehold or fee simple interest, after condominium legislation it
becomes relatively straightforward, using what Carol Rose describes as “off the rack
entitlements” set out in statute, to createmany such interests within a building.1 These
individually titled parcels of land are supported, protected, and serviced by common
property, and under the statutory schemes the holders of individual freehold or fee
simple titles within condominium are also co-owners of that common property, each
holding an undivided share of the whole.2 That share may be divided equally among
title holders, or calculated based on floor areas or some other method for recognizing
differing values among the parcels. As owners and co-owners, the title holders are
entitled to participate in the collective governance of the private and common prop-
erty, and have an obligation to contribute to the maintenance and repair of the com-
mon property in proportion to their share. It is this combination of rights and
responsibilities – individual title to a defined parcel of land, an undivided share of
the common property, a right to participate in the governance of the property, and
a shared obligation to maintain the common property – that defines condominium.3

* DouglasC.Harris (BA, LLB, LLM, PhD) is anAssociate Professor and theNathan T.Nemetz Chair in Legal
History in The University of British Columbia's Peter A. Allard School of Law. He was a Visiting Fellow at
NewCollege, Oxford,when this article waswritten. E-mail: harris@allard.ubc.ca.Nicole Gilewicz is amem-
ber of the JD graduating class of 2015 at TheUniversity of BritishColumbia. The authors thank Susan Bright,
Cole Harris, Jason Leslie, Rachael Walsh, Kevin Zakreski, and two anonymous reviewers for their com-
ments on earlier versions of this paper, and Dentons Canada LLP for funding a summer internship.
1. C. Rose, ‘What Governments Can Do for Property (and Vice Versa)’, in N. Mercuro & W.J. Samuels

(Eds.), The Fundamental Interrelationships between Government and Property, Routledge, New York,
1999, pp. 212-226, at pp. 217-218.

2. Some common-law jurisdictions use ‘freehold’, others use ‘fee simple’ to describe the interests in land
that are held by the person who is commonly understood as the owner. We use freehold, except in our
discussion of the cases from British Columbia, where fee simple is the common term.

3. In this paper we use condominium, the oldest and most common label for the legal form that facilitates
the subdivision of buildings intomultiple titles. Other terms for the same legal form include ‘strata title’,
‘divided co-ownership’, ‘horizontal ownership’, ‘sectional title’, and ‘commonhold’.



Condominium constructs a community of title holders.4 In most cases, the commu-
nity is not intentional in the sense of like-minded people choosing to live together
for a particular purpose other than to hold individual titles.5 Condominium permits
many individuals to hold separate titles to land within a single building.6 That is its
principal virtue, and what differentiates statutory condominium from other legal
forms – including cooperatives, leasehold, and tenancy in common structures – that
are also used to subdivide interests within buildings.7 Condominium enables the
repackaging of interests of land into smaller, separate parcels and joins them, through
co-ownership of common property, with other individual titles to distribute the costs
of construction and maintenance. In Amnon Lehavi’s typology of property hybrids,
condominium is one of a larger group of common-interest communities that create
mixed private–common property regimes.8 By producing physically smaller interests
in land and distributing some of the costs of land ownership among co-owners, this
private–common property hybrid enables some, whomight not otherwise afford it, to
purchase a freehold interest in land. Indeed, it is the capacity of condominium to
expand the property-owning franchise that most excited some of the early observers
of the legal form in North America.9

Condominium legislation utilizes a corporate form to provide the community of title
holders with a mechanism for governing their private and common property. Title
holders have voting rights to elect a condominium council, and the processes of
the council are usually set out in draft by-laws that accompany the statutory schemes.
Some decisions will be left to the council, but others require a direct vote of title
holders. Whatever the scale of decision, condominium legislation creates a

4. We have chosen ‘title holders’ rather than ‘owners’ or ‘members’ because it references the attribute of
condominium – individually held titles – that distinguishes it from other arrangements for subdividing
property interests within buildings.

5. A. Lehavi, ‘How Property Can Create, Maintain, or Destroy Community’, 10 Theoretical Inquiries in Law
2009, pp. 43-76, analyzes the different impacts of property rights in intentional, planned, and sponta-
neous communities.

6. C.G. van der Merwe, ‘The South African Sectional Titles Act and Israeli Condominium Legislation’, 14
Comparative and International Journal of South African Law 1981, pp. 129-164, at pp. 132-134, describes two
broad categories of condominium systems: universalistic and dualistic. In the universalistic, more com-
mon in continental Europe, the co-ownership interest is the primary interest, while individual owner-
ship is ancillary. The dualistic system gives primacy to the individual interest, while the co-ownership
interest plays a secondary and supporting role. Common-law jurisdictionswith statutory condominium
have adopted the dualistic model and that is our focus.

7. P. Butt, Land Law, 6th edn, Lawbook Co., Sydney, 2010, at pp. 854-857.
8. A. Lehavi, ‘Mixing Property’, 38 SetonHall LawReview 2008, pp. 137-212. Common-interest communities

or developments (CICs or CIDs) describe residential enclaves that commonly use condominium, coop-
erative, or housing association to construct private and commonproperty interests and somemeasure of
private government. See E. MacKenzie, ‘Common Interest Housing in the Communities of Tomorrow’,
14 Housing Policy Debate 2003, pp. 203-234.

9. A. Rosenberg, Condominium in Canada, Canada Law Book, Toronto, 1969, at pp. 1.2-1.3.
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governance structure to enable the community of title holders to regulate the uses of
private interests, manage and maintain the common property, and generally to avoid
the potential gridlock (memorably described by Michael Heller as the “tragedy of the
anticommons”) that the fragmentation of property interests might produce.10

Perhaps the single most important decision in the lifecycle of a condominium is the
one to dissolve it.11 We use ‘dissolution’ rather than ‘termination’ to describe the end
of a condominium because it better describes the breaking apart of the constituent
elements. The process of dissolving a condominium involves terminating the individ-
ually titled freehold interests and winding up the condominium corporation. On dis-
solution, the former title holders become co-owners, as tenants in common, of all the
property that was formerly within condominium, including the private and common
property. However, this co-ownership interest is usually fleeting: the purpose of dis-
solving a condominium ismost often to realize the value from the sale of the land held
in common. Indeed, the impetus to dissolve a condominium usually arises when the
co-ownership interests on dissolution have a greater exchange value than the sepa-
rately titled interests within condominium.12 Title holders pursue dissolution to max-
imize the exchange value of the assets formerly within the legal form. Most
commonly, this is the result of the gains to be had from re-developing land, the need
for extensive renovation of the common property, or some combination of the two,
and we discuss several examples below.

Not surprisingly, the question of whether to dissolve a condominium usually
becomes more pressing as buildings age. Most of the common-law world introduced
condominium legislation in the 1960s, and title holders within condominium build-
ings, particularly those constructed in the early decades of the statutory schemes,
increasingly confront significant renovation expenses. Moreover, escalating land pri-
ces and, in some cases, changes to municipal zoning or development regimes create
pressure to redevelop land. Some land-scarce jurisdictions such as Singapore have
actively sought to encourage redevelopment of older properties as one means to cre-
ate new housing.13

10. M. Heller, ‘The Tragedy of the Anticommons: Property in the Transition from Marx to Markets’, 111
Harvard Law Review 1998, pp. 621-688.

11. H. Easthope, et al., ‘How Property Title Impacts Urban Consolidation: A Life-Cycle Examination of
Multi-title Developments’, 32 Urban Policy and Research 2014, pp. 289-304, use the biological concept
of lifecycle to describe the different challenges and legal issues that confront a condominium develop-
ment from formation to dissolution.

12. L. Sim, S. Lum& L.Malone-Lee, ‘Property Rights, Collective Sales and Government Intervention: Aver-
ting a Tragedy of the Anticommons’, 26 Habitat International 2002, pp. 457-470, at p. 458, refer to this as
an ‘en bloc sale’ in order to capitalize on the ‘marriage value’.

13. Id.; see also K. Ter, ‘A Man’s Home Is [Not] His Castle – En Bloc Collective Sales in Singapore’, 20 Sin-
gapore Academy of Law Journal 2008, pp. 49-98.

10 ‘Dissolving Condominium, Private Takings, and the Nature of Property’



When the exchange value of co-ownership interests on dissolution exceeds that of
individually titled interests within condominium, some title holders may push for
dissolution. Other title holders may oppose it, hoping to retain their individual titles
within condominium as a continuing entity. Anticipating this potential for conflict
between title holders, condominium legislation establishes dissolution rules. Those
rules differ across jurisdictions and we discuss the different regimes in part 10.2,
but in brief outline, there are two basic variations. Most common is what we refer
to as the supermajority rule: a supermajority of title holders, usually at least two-thirds
and commonlymore, may force the dissolution of condominium. The other approach –

the unanimity rule – requires unanimous consent among title holders to dissolve con-
dominium. Non-consensual dissolution and the involuntary loss of titles to land are
still possible in regimeswith a unanimity rule, orwhere the threshold is notmet under
the supermajority rule, but only with court intervention. This is also the case in the
few jurisdictions that allow dissolution only with court supervision.

The capacity of some title holders to dissolve condominium over the objections of other
title holders, and thus to end freehold interests without consent, is an extraordinary
power. Those who hold titles outside condominium cannot combine to force the termi-
nation of a neighbor's title. This power ismost pronounced in jurisdictions that permit a
supermajority to dissolve condominium, but it also exists in jurisdictions where title
holders may seek a court order for dissolution over the objections of other title holders.
We argue that the non-consensual dissolution of condominium is a form of private tak-
ings. In effect, where condominium legislation allows dissolutionwithout consent, gov-
ernments have delegated to title holders the power to terminate the property interests
of other title holders. The particular individuals with this power are not named or iden-
tified in advance; instead, condominium statutes identify a certain class of title holders
(usually forming a supermajority in favor of dissolving condominium) and delegate to
that class the power to divest another class of title holders (usually a minority opposed
to dissolution) of their individual freehold titles. Sometimes courts supervise the pro-
cess, but that is not uniformly required where the necessary threshold is met in juris-
dictions with a supermajority rule.

Should dissolving condominium require unanimity? Should every title holder need to
consent to the termination of his or her title? Or, if a majority of title holders wish to
maximize the exchange value of their assets by dissolving condominium, should they
be entitled to do so over the objections of a minority? If so, should dissolution require
court oversight, or may some pre-determined proportion of title holders impose
dissolution without the need to involve the courts? Governments and law reform
bodies in the Australian states of Queensland and New South Wales, and the Cana-
dian province of British Columbia have considered these questions,14 and in July

14. The British Columbia Law Institute (BCLI),Report on Terminating a Strata (BCLI Report no. 79), February
2015, provides detailed and thorough treatment. The Australian papers include: Queensland Govern-
ment, Tourism, Fair Trading and Wine Industry Development, ‘Body Corporate and Community
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2015, the government of New SouthWales circulated draft legislation incorporating a
supermajority threshold.15 In November, British Columbia amended its condomin-
ium legislation to shift the province to a supermajority rule.16 Among the earlier
movers from unanimity to supermajority rules, there have been subsequent attempts
to limit the consequences of the change. Singapore, which shifted to a supermajority
rule in 1999, followed up with additional procedural safeguards for title holders in
dissolution proceedings, and the Florida legislature passed legislation in 2015 to bol-
ster protections for dissenting title holders following its move to a supermajority rule
in 2007.17

Our goal in this paper is not to advocate for a unanimity or a supermajority rule.
Instead, we characterize the non-consensual dissolution of condominium as private
takings in order to reveal that the choice between dissolution rules is also a choice
between different conceptions of property. We argue that to ask what the dissolution
rule should be is also to ask what property within condominium should be, and our
intent is to bring this important policy choice to the fore.18

We begin part 10.2 with an overview of various dissolution rules in common-law
jurisdictions with statutory condominium regimes. We then describe the rule as it
has developed in British Columbia before turning to several court cases from the
province that reveal the common issues associated with the dissolution of condo-
minium. Two of the conflicts we discuss arise under a rarely used common-law
condominium form which employs a simple majority rule, and they proceed to
the British Columbia Supreme Court as actions for the partition of co-owned
property.19

Management: Into the 21st Century, A Discussion Paper on Community Living Issues in Queensland’,
July 2004, at pp. 25-27; NSW Government, ‘Making NSW No. 1 Again: Shaping Future Communities,
Strata and Community Title Law Reform Discussion Paper’, 15 September 2012, at pp. 22-27; and NSW
Government, ‘Strata and Community Title Law Reform Position Paper’, November 2013, at pp. 20-22.

15. Draft Strata Schemes Development Bill 2015 (NSW) cls. 153-190 (released for public consultation 15 July
2015), online <www.fairtrading.nsw.gov.au/biz_res/ftweb/pdfs/About_us/Have_your_say/Strata_
schemes_development_bill_2015.pdf>. See the response from C. Sherry, ‘Strata law overhaul a step
too far’, The Sydney Morning Herald, 23 August 2015, online <www.smh.com.au/comment/strata-law-
overhaul-a-step-too-far-20150823-gj5mz5.html>, describing the move to non-consensual dissolution as
enabling “private citizens to compulsorily acquire other people’s homes”.

16. Strata Property Act, SBC 1998, c43, as amended by SBC 2015, c40, ss 37-55.
17. See the discussion in part 10.2 beginning note 44.
18. On the importance of recognizing choice in property law, see D. Kennedy, ‘Some Caution about Prop-

erty Rights as Recipe for Economic Development’, 1 Accounting, Economics, and Law 2011, pp. 1-62, at p.
62: “A property regime, like any other legal order is all about choices. Small and large, these choices
cannot be made by reasoning outward from the nature of property or general ideas about what consti-
tutes ‘good law’. They require economic, social and ethical analysis, andmust be made and contested in
those terms”.

19. Mowat v. Dudas, 2012 BCSC 454; McRae v. Seymour Village Management Inc., 2014 BCSC 714.
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In part 10.3, we develop the argument that the non-consensual dissolution of condo-
minium is a form of private-to-private takings by addressing a number of possible
objections to this categorization. Presaging that discussion, the non-consensual disso-
lution of condominium results in the termination of property interests, but not their
acquisition by the parties instigating dissolution. As a result, we use ‘takings’ rather
than other common terms such as ‘expropriation’ or ‘compulsory acquisition’, follow-
ing Van der Walt who notes that ‘takings’ includes the limiting or terminating of inter-
ests and does not also require the acquisition those interests.20 We follow Waring in
describing these takings as ‘private-to-private’ takings to emphasize that one private
entity is instigating the termination of property at the expense of another.21 In doing
so, we understand private-to-private takings as a subset of the broader category of pri-
vate takings that includes takings by a public intermediary which acquires the land
from one private entity to transfer it to another. Bell describes these as ‘government-
mediated private takings’ and differentiates them from ‘delegated private takings’,
which do not involve the state, or at least not directly after the initial delegation of tak-
ings authority or the enforcement of the right to take.22

Having positioned non-consensual dissolution as an exercise of a takings power, we
then turn in part 10.4 to a small portion of the vast literature on takings. In various
ways, this literature identifies an underlying tension between different conceptions
of property that animates much of the debate about the appropriate use of the takings
power. These conceptions are identified somewhat differently: Singer describes them
as ‘castle’ and ‘investment’ models of ownership,23 Rose as ‘propriety’ and ‘prefer-
ence satisfaction’ conceptions of property,24 and Calebrasi and Melamed as ‘property
rule’ and ‘liability rule’ protections for entitlements.25 We draw from these scholars
the idea that two competing conceptions of property – one that defends property
interests themselves and another that protects the exchange value of property inter-
ests – underlie debate about the appropriate use of the takings power and, in our case,
the capacity of private actors to instigate the non-consensual taking of property. In
short, the legislative choice between a supermajority rule or a unanimity rule, or

20. A.J. van derWalt,Constitutional Property Clauses: A Comparative Analysis, Juta & Co, Cape Town, 1999, at
p. 18.

21. E.J.L. Waring, ‘Private-to-Private Takings and the Stability of Property’, 24 King’s Law Journal 2013, pp.
237-259. See also E.J.L. Waring, ‘The Prevalence of Private Takings’, inN. Hopkins (Ed.),Modern Studies
in Property Law Vol. 7, Hart Publishing, Oxford, 2013, pp. 420-437.

22. A. Bell, ‘Private Takings’, 76 University of Chicago Law Review 2009, pp. 517-585, at pp. 545, 548.
23. J.W. Singer, ‘The Ownership Society and Takings of Property: Castles, Investments, and Just Obliga-

tions’, 30 Harvard Environmental Law Review 2006, pp. 309-338.
24. C. Rose, ‘“Takings” and the Practices of Property: Property as “Wealth”, Property as “Propriety”’, in

Rose, Property and Persuasion: Essays on the History, Theory, and Rhetoric of Ownership, Westview Press,
Boulder, 1994, pp. 49-70.

25. G. Calabresi & A.D. Melamed, ‘Property Rules, Liability Rules, and Inalienability: One View of the
Cathedral’, 85 Harvard Law Review 1971, pp. 1089-1128.
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the judicial choice between ordering or declining to order the dissolution of condo-
minium, is also a choice between different conceptions of property and between dif-
ferent roles for the institution of property.

The takings literature is not the only place to seek guidance about the extent to
which, and circumstances under which, some title holders may be permitted to force
the dissolution of condominium. Condominium legislation utilizes the corporate
form to construct a governance regime among title holders, and the issues raised
in the winding up of companies over the objections of some shareholders may well
be instructive in the dissolution of condominium. We have chosen to focus instead
on the takings literature because the dissolution of condominium involves, first and
foremost, the loss of an interest in land. It is a desire to protect an interest in land, not
shares in a corporation, that animates those who dissent and thus suggests that the
takings literature may be particularly relevant and useful. Another place to turn
might be the literature on the partition of co-owned property. Indeed, two of our
examples from British Columbia proceed to court under a motion for an order to
sell co-owned property.26 One outcome of the partition of co-owned property is
its sale and distribution of proceeds, but that is not a necessary result if the property
is divisible. Moreover, what is lost in such a forced sale is title to co-owned property,
not title to a separate freehold interest, which marks the dissolution of condomin-
ium. As a result, we have turned to the takings literature. Other literatures might
well be helpful were our aim to canvas all possible analogues to the dissolution
of condominium with a view to pronouncing on the merits of a particular regime.27

Instead, our goal is to reveal that the choice – for legislators when considering dis-
solution rules, and for judges when deciding between litigants whowant to dissolve
or sustain condominium – is between competing conceptions of, and functions for,
property.

In some cities, condominium is becoming the principal legal architecture for
owning land, particularly for new-build residential properties.28 It is now, using
Dagan’s characterization, an increasingly significant property institution in struc-
turing the ownership of land.29 As a legal form, it exists primarily to create indi-
vidual titles, but it does so within structures of co-ownership and collective
governance that are indelibly bound to the individual titles. In the concluding part
10.5, we turn to the work of scholars who use ideas such as ‘hybrid property’,30 the

26. Mowat, supra note 19; McRae, supra note 19.
27. See e.g. the analysis in BCLI (2015), supra note 14, including the recommendation to adopt a superma-

jority rule at pp. 53-57.
28. SeeD.C.Harris, ‘Condominium and the City: The Rise of Property in Vancouver’, 36 Law&Social Inquiry

2011, pp. 694-726; G. Rosen & A. Walks, ‘Castles in Toronto’s Sky: Condo-ism as Urban Transforma-
tion’, 37 Journal of Urban Affairs 2015, pp. 289-310.

29. H. Dagan, Property: Values and Institutions, Oxford University Press, Oxford, 2011.
30. Lehavi 2008, supra note 8.
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‘liberal commons’,31 or ‘governance property’32 to explain legal forms that com-
bine private and common property and to suggest what they entail for under-
standings of ownership and property. In doing so, we argue that the rule for
dissolving condominium is important not only for determining the nature and function
of property within condominium, but, more generally, for establishing the nature and
function of property in land. This increasingly prolific form of ownership deserves our
attention not only because of its growing prevalence, but also because it has the capacity
to reorient our understandings of property by accentuating the embeddedness of private
property within community.

. NON-CONSENSUAL DISSOLUTION OF CONDOMINIUM IN STATUTES

AND THE COURTS

The circumstances under which title holders within statutory condominium regimes
are permitted to instigate the non-consensual dissolution of condominiummay be set
out in the enabling statutes, left to the courts or, most commonly, determined through
some combination of statutory direction and judicial discretion. Although there is
considerable variation in the detail among jurisdictions, there are two basic
approaches, distinguished by the degree of consent required among title holders in
order to dissolve condominium. The most common approach is a supermajority rule:
title holders within condominium may decide, by special vote usually requiring a
majority of at least two-thirds, to dissolve condominium.33 This is the regime in a
majority of Canadian provinces,34 that is recommended in the United States in the
Uniform Common Interest Ownership Act,35 that is currently proposed in the Austra-
lian state of New South Wales36 and that has been adopted in Singapore in 1999,37

in England and Wales when commonhold was introduced in 2002,38 in Florida in

31. G. Alexander, ‘Governance Property’, 160 University of Pennsylvania Law Review 2011, pp. 1853-1887.
32. H. Dagan & M. Heller, ‘The Liberal Commons’, 110 Yale Law Journal 2000, pp. 549-623.
33. Because of the complexity of some of the regimes, in the notes that follow we reference recent scholarly

literature discussing the dissolution provisions in each jurisdiction rather than the statutes themselves.
34. See the survey of Canadian provinces in BCLI (2015), pp. 37-40 and 113-118, supra note 14.
35. National Conference of Commissioners on Uniform State Laws,Uniform Common Interest Ownership Act

(2008), Big Sky Montana, 18-25 July 2008. Section 2-118 allows for termination of a common-interest
community by a termination agreement garnering at least 80% consent. For an early analysis of the dif-
ferent approaches within the United States, see P.K. Rohan, ‘Drafting Condominium Instruments: Pro-
visions for Destruction, Obsolescence and Eminent Domain’, 65 Columbia Law Review, 1965, pp. 593-624.

36. Draft Strata Schemes Development Bill 2015, supra note 15.
37. Sim et al. (2002), supra note 12; Ter (2008), supra note 13.
38. Commonhold and Leasehold Reform Act 2002, c15, s. 43(1)(c) requires 80% of association members to con-

sent in order to voluntarily wind-up. See C. Webster & R. Goix, ‘Planning by Commonhold’, Economic
Affairs, Vol. 25, No. 4, 2005, pp. 19-23; S. Blandy, ‘Legal Frameworks for Multi-Owned Housing in
England and Wales: Owners’ Experiences’, in Blandy, J. Dixon & A. Dupuis (Eds.),Multi-Owned Hous-
ing: Law, Power and Practice, Surrey, Ashgate Publishing Ltd, 2010, pp. 13-34, pp. 29-30; and see also L. Xu,
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2007,39 and in British Columbia in 2015.40 Thresholds of consent vary among these juris-
dictions, but 80% is themostwidely adopted proportion of title holders needed to effect
dissolution. Some jurisdictions permit a condominium council to set the threshold hig-
her. The other, less common approach in statutory condominium regimes is to require
unanimous agreement among title holders to dissolve condominium. This unanimity
rule applies in a minority of Canadian provinces, in most Australian states,41 in Malay-
sia,42 and in South Africa.43 However, whether operating under a supermajority rule or
unanimity rule, all jurisdictions provide title holders with an option to approach the
courts for a dissolution order if the threshold has not been met.

Singapore has attracted considerable attention for its decision tomove, in 1999, from a
unanimity rule to a supermajority rule as part of its response to the need for more
housing. Labeled a matter of ‘national interest’, legislators lowered the consent
threshold for dissolving condominium because the unanimity rule was thought to
inhibit urban renewal.44 In doing so, they established different thresholds according
to the age of the building: 90% of the title holders can trigger dissolution in buildings
newer than 10 years old, 80% in buildings of 10 or more years.45 However, removing
the need for unanimous consent unleashed what Ter describes as an “en bloc frenzy”
that was “unprecedented and unparalleled anywhere else in the world”.46 Moreover,
the rapid escalation in sales of condominium buildings for redevelopment was driven
not only by residents wishing to realize the value of their units through a collective
sale, but also by speculating ‘condo-raiders’ or ‘serial enblockers’who targeted build-
ings with development value, purchased units, and agitated for collective sale.47 A
significant backlash from those who were pushed out of their homes, or from those
who feared it, caused Singapore to review the dissolution rules and, while not altering
thresholds, in 2007 it added new procedural requirements intended primarily to

‘Commonhold Developments in Practice’, in W. Barr (Ed.),Modern Studies in Property Law, Vol. 8, Hart
Publishing, Oxford, 2015, pp. 331-350.

39. Fla. Stat. Condominium Act § 718.117 (2007).
40. Strata Property Act, SBC 1998, c43 as amended by SBC 2015, c40.
41. In its recommendation that New SouthWales adopt a super majority rule, the Property Council of Aus-

tralia, ‘Strata and Community Scheme Review: Submission to the NSWDepartment of Finance and Ser-
vices’ (February 2012) at p. 9, provides a brief summary of dissolution rules in the Australian states. The
Northern Territories is the only state with a super majority rule.

42. See T.K. Sood, Strata Title in Singapore and Malaysia, 4th edn, LexisNexis, Singapore, 2012, p. 431.
43. SeeA. Boraine & P. O’Brien, ‘TheWinding-up of a Body Corporate Established in Terms of the Sectional

Titles Act In re: Body Corporate of Caroline Court [2002] 1 All SA 49 (SCA)’, 65 THRHR 2002, pp. 307-316;
G.J. Pienaar, Sectional Titles and other Fragmented Property Schemes, Juta & Co, Cape Town, 2010, pp. 270-283.

44. Ter 2008, supra note 13, p. 98: “As long as there is strong economic growth and stability and a booming
propertymarket, the demand for landwill exceed supply and en bloc sales will continue to flourish. One
has to give up one’s castle in the national interest”.

45. Land Titles (Strata) (Amendment) Act 1999 (No. 21 of 1999), Part VA.
46. Ter 2008, supra note 13, p. 49.
47. Id., pp. 52, 54.
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safeguard minority title holders, if not from the dissolution of the condominium, then
from harassment and abuse in the process.48

Singapore is not the only jurisdiction grappling with the repercussions of moving
from a unanimity rule to a supermajority rule. In 2007, Florida amended its condo-
minium legislation, replacing a unanimity rule with a supermajority threshold of
80%.49 In doing so, legislators explained that they were acting to preserve the value
of property within condominium:

the Legislature further finds that it is the public policy of this state to provide by statute a
method to preserve the value of the property interests and the rights of alienation thereof
that owners have in the condominium property before and after termination.50

However, the subsequent increase in non-consensual, developer-instigated dissolu-
tions provoked charges that the lawwas ‘un-American’ in its failure to protect property
rights,51 and in 2015 Florida introduced additional procedural safeguards, including a
provision to enable a dissenting block of 10% to stop non-consensual dissolution.52

The year before Singapore introduced a supermajority rule, British Columbiamoved in
the other direction. Several decades of rapid growth and poor construction in the Cana-
dian province’s condominium sector leftmany title holderswithwater-damaged build-
ings and crippling renovation costs. In response to what had become known as the
‘leaky condo crisis’, the province commissioned a former premier “to inquire into
[…] the adequacy of protection for, and accountability to, consumers for faulty condo-
minium construction”.53 The resulting recommendations did not address the question
of dissolution, but when it rewrote its condominium (strata title) legislation in 1998,
British Columbia replaced a little understood set of ‘deemed destruction’ provisions,
which used fictive destruction to allow a supermajority to dissolve condominium,with
a unanimity rule.54 If title holders were unanimous, then the strata plan could be

48. Id., pp. 96-97. See also K. Ter, ‘En Bloc Sales in Singapore – Critical Developments in the Law’, 21 Sin-
gapore Academy of Law Journal 2009, pp. 485-516; T.K. Sood, ‘Collective Sales in Singapore’, 22 Singapore
Academy of Law Journal 2010, pp. 66-109.

49. Fla. Stat., Condominium Act § 718.117 (2007).
50. Id., § 718.117(1) (2007).
51. HelioDe La Torre, ‘Un-AmericanCondo Termination LawNeeds to BeChanged’,Daily Business Review,

26 September 2014. See also the reply: Mark B. Schorr, ‘In Rebuttal: Another Take on Condo Termination
Law’, Daily Business Review, 1 October 2014.

52. Fla. Stat. Condominium Act § 718.117(3) (2015).
53. D. Barrett, Commission of Inquiry into the Quality of Condominium Construction in British Columbia

‘The Renewal of Trust in Residential Construction’, ‘Terms of Reference’, Victoria, June 1998.
54. Strata Property Act, SBC 1998, c 43, s 272(1). See BCLI (2015), supra note 14, pp. 11-16, on the history of the

dissolution provision in British Columbia. See alsoD. Pavlich, Condominium Law in British Columbia, But-
terworths, Vancouver, 1983.
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cancelled, the strata corporation wound up, and the former title holders would become
co-owners of the land that had been within condominium.55

Despite the attention directed toward the features of condominium ownership in the
commission and subsequent legislative revisions in British Columbia, there appears
to have been little discussion about the dissolution provisions. The public record
focuses not on the choice between unanimity or supermajority rules, but rather on
the need to simplify and clarify the process.56 Removing the need for a court order
if there were unanimous consent among title holders was seen to simplify the process.
If unanimity could not quite be achieved in a strata corporation of ten or more units
(only one dissenting vote, or less than 5% of voters opposed), then the revised legis-
lation provided a mechanism whereby a supermajority (75%) of eligible voters (a
broader category than just title holders) could pass a resolution that the strata corpo-
ration seek a court order to invalidate the dissenting votes in the dissolution vote, pro-
viding it “is in the best interests of the strata corporation and would not unfairly
prejudice the dissenting voter or votes”.57 If a court were to grant this order, then dis-
solution would proceed as if there had been a unanimous vote.58 Alternatively, any
individual title holder or the holder of a mortgage on any individual title could seek a
court order to dissolve the condominium.59 In considering whether to grant this
order, courts were instructed to ask if “the winding up would be in the best interests
of the owners, registered charge holders and other creditors”,60 and in determining
‘best interests’, the courts were to consider:

a. the scheme and intent of this Act,
b. the probability of unfairness to one or more owners, registered charge holders or other

creditors, if winding up is not ordered, and
c. the probability of confusion and uncertainty in the affairs of the strata corporation or the

owners if winding up is not ordered.61

The shift in 2015 to a supermajority rule, which allows 80% of title holders to force
dissolution of condominium, includes a requirement for court confirmation of a strata
corporation’s dissolution resolution if there are 5 or more strata lots. In determining
whether to make this order, the courts are directed to consider the following:

55. Id., 272(2).
56. British Columbia, Official Report of the Debates of the Legislative Assembly (Hansard), 36th Parl., 3rd Sess.,

Vol. 12, No. 4 (23 July 1998) pp. 10379-10381 (Hon. J. MacPhail; R. Coleman).
57. Strata Property Act, SBC 1998, c 43, s 52.
58. See BCLI (2015), supra note 14, pp. 16-29, for detail of the dissolution (termination) procedures.
59. Strata Property Act, SBC 1998, c43, s 284(1).
60. Id., s 284(2), subsequently amended by SBC 2015, c 40, s 54.
61. Id., s 284(3), subsequently amended by SBC 2015, c 40, s 54. See BCLI (2015), supra note 14, pp. 29-31, for

detail of the court-ordered dissolution procedures.
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a. the best interests of the owners, and
b. the probability and extent, if the winding-up resolution is confirmed or not confirmed, of

(i) significant unfairness to one or more
(A) owners, or
(B)holdersof registeredchargesagainst landshownonthe strataplanor landheld in the
name of or on behalf of the strata corporation, but not shown on the strata plan, and

(ii) significant confusion and uncertainty in the affairs of the strata corporation or of the
owners.62

The non-consensual dissolution of condominium has been rarely litigated in British
Columbia, but some predict a deluge of litigation as buildings age and development
pressures escalate.63 To date, there are only three court decisions from British Colum-
bia that consider petitions for non-consensual dissolution. The statutory provisions
for court-ordered dissolution in the 1998 amendments arise only indirectly in two
of them, but the three cases nonetheless reveal the sources of conflict over dissolution
that are common across jurisdictions.

Cypress Gardens is a 177-unit, residential townhouse and apartment development in
North Vancouver. Built in 1962, the former rental property was later converted into a
common-law condominium development.64 The common-law form was intended to
mimic the statutory form in function and operation,with slightly different legalmechan-
ics. Within this common-law condominium structure, title holders became co-owners of
a single fee simple interest covering the whole property, and this was combined with
rights to the exclusive occupation of a particular unit, to access the common property,
and to participate (through shares in a corporation) in the governance of the complex.

In 2011, a developer made an offer to buy Cypress Gardens, intending to maximize
the permitted density under the prevailing zoning by-law by demolishing the aging
buildings and re-developing the lot. Some within Cypress Gardens wanted to sell.
They noted the need for expensive renovations and claimed that the “state of disre-
pair”made individual sale difficult.65 Moreover, they believed the exchange value of
their co-ownership interest in the fee simple would be greater if the whole property
were sold to the developer than if they arranged individual sales. Other owners did
not want to dissolve Cypress Gardens. Even with the substantial renovation costs
(there was much disagreement about the costs of needed repairs), they wanted to

62. Id., s. 284(3).
63. F. Bula, ‘Condo owners face-off in property-rights tiff’, The Globe and Mail, 9 April 2012 online:<www.

theglobeandmail.com/news/british-columbia/condo-owners-face-off-in-property-rights-tiff/article
2396711/>; BCLI (2015), pp. 9-10, supra note 14.

64. Mowat, supra note 19, para 27. In 1994, British Columbia prohibited future common law condominium
developments: Land Title Act, SBC 1994, c 26, s 7; see current version of provision in RSBC 1996, c 250,
s. 73(4).

65. Id., paras 21, 23.
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retain their interests within the common-law condominium. In the context of rising
property values, dissolution would not only push them out of the complex, but also
out of the neighborhood and even municipality. The exchange value of their co-own-
ership interest on the dissolution of Cypress Gardens might be greater thanwhat they
would receive in an individual sale (this point was contested as well), but would not
be enough to purchase elsewhere in the city.

One group of title holders within Cypress Gardens, who together held approximately
30% of the units, petitioned the British Columbia Supreme Court under the Partition
of Property Act for an order enabling them to proceed with the sale.66 The respon-
dents to the action included a group of ‘consenting respondents’, who opposed the
process but not the sale of Cypress Gardens, and another larger group opposing
the sale. Many of the latter testified, and much of Justice Ehrcke’s judgment recounts
the evidence of those opposing the partition and sale.67 It is clear that the testimony
had an impact, for Justice Ehrcke summarized it as follows:

The evidence before me demonstrates that an order for sale would force particularly vulner-
able people out of their homes, including young children, single parents, the elderly, the
infirm, and people of very limited financial means. There would be a negative impact on
the children, who would suffer the disruption of having to move, change schools, and
develop new support networks, if indeed their parents were even able to find new accom-
modation to purchase, which in many cases is doubtful. Many of the respondents have
deposed that they were only able to buy their homes at Cypress Gardens because the prices
there were much lower than for other accommodation on the North Shore, and that if there
were a sale, the proceeds would be insufficient for them to find suitable replacement
housing.68

It is also clear that Justice Ehrcke understood the title holders in Cypress Gardens as
owners of their homes, and that ‘suitable replacement housing’meant comparable home
ownership. In a later paragraph, the prospects of being forced either to rent in order to
remain in the municipality or to move to another municipality appear equally dire:

Moreover, many of the respondents would not be able to finance the additional cost of pur-
chasing replacement accommodation, with the result that they would lose their homes and
be forced either to rent or to move to a different municipality, far from their work, their
friends, and their children’s schools.69

Equating the dislocation of a move to a different municipality with the shift from
owner to renter reflected a perception of value in the status of homeowner. Onemight

66. Partition of Property Act, RSBC 1996, c 347, ss 2, 6.
67. Mowat, supra note 19, paras 91-94.
68. Id., para. 162.
69. Id., para. 167.
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not have the right to a particular home, but homeownership included the right not to
be involuntarily dispossessed of that status.70 Justice Ehrcke declined to grant the
order for partition and sale. He left the common-law condominium, and the interests
within it, intact.

Seymour Estates, another common-law condominium development in North Van-
couver, became the site of similar conflict between title holders. Built in the late
1960s, and needing major renovation, the title holders received a developer’s offer
that exceededwhat each could securewere they to sell their individual interests. Some
wanted to dissolve the condominium, others wanted to stay, and the conflict ended
up in the courts.71 The title holders seeking dissolution brought an action for an order
to proceed with the partition and sale of property. However, whereas only 30% of the
title holders in Cypress Gardens had petitioned to partition and sell the land, 92% of
title holders in Seymour Estates joined the petition. Only 9 of 114 title holders were
opposed. Justice Fenlon summarized the parties, their positions, and her decision
as follows:

In the case beforememore than 90% of the owners have concluded that a sale of the property
will not only permit them to maximize their current investment but will also give them an
opportunity to move into a new, modern unit which will not carry with it the risk of signif-
icant capital expenditures and which will be easier to both manage and sell in the future.

The respondents’ view is, understandably, that it is not fair for them to be forced from their
homes. I acknowledge how difficult that prospect is, but forced sale of co-owned property
has been part of our law for a very long time. Shared ownership has advantages. It permits
those who might not otherwise be able to own a home to do so, but it also has significant
disadvantages – a forced sale by the other co-owners is one of them.72

The right to home ownership within the common-law condominium for a minority of
title holders had to give way to the interests of a large majority of title holders who
wished to sell in order to maximize their investment. That was part of what co-own-
ership entailed. Justice Fenlon granted the order for partition and sale, and Seymour
Estates was no more.73

70. On the role of status preservation in takings, see R. Godsil and D. Simunovich, ‘Protecting Status: The
Mortgage Crisis, Eminent Domain, and the Ethic of Homeownership’, 77 Fordham Law Review 2008,
pp. 949-998.

71. McRae, supra note 19.
72. Id., paras. 43-44. See F. Bula, ‘Shared property owners in North Vancouver can force sale, B.C. Supreme

Court rules, The Globe and Mail, 21 January 2014 online <www.theglobeandmail.com/news/british-
columbia/shared-propery-owners-in-north-vancouver-can-force-sale-court-rules/article16423781/>.

73. In fact, there was further litigation to resolve a dispute over competing offers. See Cox v. Seymour Village
Management Inc., 2015 BCSC 275.
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Garnering consensus within large condominium developments may be particularly
difficult, but the case of Strata Plan VR 1411 demonstrates that unanimity can never
be assumed when there is more than one title holder.74 Initially constructed in viola-
tion of the City of Vancouver’s height by-law, shoddymodifications to the three-unit,
two-building condominium created serious structural problems and substantial
water damage. The buildings needed extensive renovation, but the title holders could
not agree on the division of costs. As a result, one of the title holders in the two-unit
building (and the only resident-owner) sought and secured a court order requiring all
title holders to contribute to the cost of repairs based on their shares of the common
property.75 The court also appointed an administrator to oversee the work and the
division of expenses. When that process foundered, the resident-owner secured a sec-
ond court order assessing special levies against the other title holders to fund the ren-
ovations.76 Consultant’s, administrator’s, and lawyer’s fees continued to escalate, but
nothingwas spent on repairs and the parties ended up in court a third timewith coun-
tervailing actions. The resident-owner sought a third assessment order; the other title
holders sought an order to dissolve the condominium. Noting the ‘fundamental dis-
agreement’ between title holders and their ‘dysfunctional’ relationship, Justice Curtis
indicated that it would be unfair to the two non-resident title holders not to dissolve
the condominium.77 Neither had the funds to cover their likely shares, and nor, it see-
med, did the resident-owner. Moreover, he seemed convinced by the evidence that to
order repairs, even if they could be funded, would compel significant expenses that
could not be recovered in a subsequent sale of individual units. Justice Curtis refused
to grant a third assessment order.78 However, he also declined to grant the dissolu-
tion. Despite appearing to view it the better option, he gave the parties another oppor-
tunity “to contemplate the possibilities as there may be better ways to realize their
respective interests”.79

Cypress Gardens, Seymour Estates, and Strata Plan VR 1411 illustrate two common
scenarios that produce conflict over the dissolution of condominium. The first arises
when some within condominium wish to take advantage of a development windfall
that would create additional value were the condominium dissolved and the land
sold. The second is a consequence of the need to undertake extensive repair or reno-
vation that some wish to conduct while others want out. They can arise together, as
was the case in Cypress Gardens and Seymour Estates, but whether development

74. Buchanan v. Strata Plan VR1411, 2008 BCSC 977.
75. In British Columbia, this is called the ‘unit entitlement’. Strata Property Act, SBC 1998, c 43, s 1.
76. Id., paras. 8, 16.
77. Id., paras. 37-38. Strata Property Act, SBC 1998, c 43, s 284(3)(b) and (c) directs a court to consider ‘the

probability of unfairness to one ormore owners’ and ‘the probability of confusion and uncertainty in the
affairs of the strata corporation or the owners’ if it does not make an order to wind-up the strata
corporation.

78. Id.
79. Id., para. 39.
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windfall, expensive renovations, or both, conflict will arise when some title holders
wish tomaximize the value of their interests by dissolving condominiumwhile others
wish to retain their titles within condominium.

. NON-CONSENSUAL DISSOLUTION OF CONDOMINIUM

AS PRIVATE-TO-PRIVATE TAKINGS

Our argument is that the non-consensual dissolution of condominium in which some
title holders force the termination of all individual titles within condominium is an
exercise of the takings power. In an early commentary on condominium in Canada,
Risk noted that a minority may raise ‘the cry of expropriation’ where a majority can
force the dissolution of condominium.80 Ter has made a similar point in consecutive
articles on the phenomenon of collective or en bloc sales in Singapore, describing the
forced dissolution and sale of condominium that occurred after the nation-state
reduced the dissolution threshold from a unanimity rule to a supermajority rule as
“akin to compulsory purchase”.81 We concur, but go further. Non-consensual disso-
lution is not just akin to, but is a form of taking – a private-to-private taking – in which
one private entity dispossesses another private entity of an interest in land. In this
section we address a number of possible concerns with describing the non-consensual
dissolution of condominium as an exercise of the takings power. In doing so, we note
the features that non-consensual dissolution shares with other forms of takings, but
also the uniqueness of this form of private-to-private or delegated takings. Finally, we
consider the non-consensual dissolution of condominiumwithin Waring’s suggested
typology for private-to-private takings and find that it straddles her proposed
categories.

Perhaps the most significant objection to the use of takings terminology to describe
the non-consensual dissolution of condominium is that takings are commonly under-
stood to involve not only the elimination of a property interest, but also its acquisition
by another entity. This is reflected in the description of the takings power in some
jurisdictions as ‘compulsory purchase’ or ‘compulsory acquisition’.82 In the non-con-
sensual dissolution of condominium, the ‘taking’ parties are not acquiring property
interests from those whose interests are being ‘taken’. Instead, they are terminating or
eliminating individual titles. However, the takings power, understood broadly,
includes the capacity to end or terminate property interests; it does not necessarily
require that another entity acquire those interests.83 Indeed, the realm of regulatory

80. R.C.B. Risk, ‘Condominiums and Canada’, 18University of Toronto Law Journal 1968, pp. 1-72, at p. 64-65.
81. Ter 2008, supra note 13, p. 49; Ter 2009, supra note 48, p. 509. Sood 2010, supra note 48, p. 67, describes it as

‘a new form of statutory sale’.
82. See K. Gray & S.F. Gray, Elements of Land Law, Oxford University Press, Oxford, 2009, pp. 1387-1392.
83. Van der Walt 1999, supra note 20.
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taking revolves around limiting and, in some cases, terminating property interests; it
does not require the transfer of property interests, although Gray notes the apparent
Canadian exception to this proposition.84 The fact that there is no acquisition does not
disqualify thinking of this non-consensual termination of a property interest as a tak-
ing. As we explained in the introduction, our use of ‘takings’ terminology instead of
‘expropriation’ reflects its broader ambit.

Not only is the non-consensual dissolution of condominium a taking without acqui-
sition, the taking parties place themselves in the same position as those whose prop-
erty is taken; all individual titles in land will come to an end and all title holders will
become co-owners of the property that was formerly held as private and common
property within condominium. However, while the fact that all title holders end
up in the same position may have some bearing on our perception of the legitimacy
of this private-to-private takings, it does not invalidate the characterization of non-
consensual dissolution as a takings. Individual titles are still taken involuntarily from
some, even if the titles of others are terminated voluntarily.

Third, framing the power to instigate a non-consensual dissolution of condominium
as a taking of property does not fit the paradigm of a taking by a public entity for a
public purpose that animates most discussion of takings law. The takings power is
usually analyzed in the context of a non-consensual acquisition of a property interest
for a public purpose. Indeed, some jurisdictions have explicit constitutional provi-
sions requiring a public purpose for the taking of private property, although these
provisions have not eliminated discussion or debate about the scope or extent of pub-
lic purposes, sometimes reframed more broadly as public interest.85 Instead of taking
for a public purpose, the power to force the dissolution of condominium is all the
more extraordinary because it is a form of private-to-private taking: one private entity
terminates the property interests of another. In private-to-private takings, the state is
not involved, at least not directly, and the public purpose, if any, manifests itself indi-
rectly through some calculation that the property is better held by one owner than
another. Nonetheless, a public purpose or the public interest is commonly invoked
in discussions about the dissolution of condominium. In Singapore, legislators,
judges, and academics have characterized the public interest in redeveloping land

84. K. Gray, ‘Can Environmental Regulation Constitute a Taking of Property at Common Law?’, 24 Envi-
ronmental and Planning Law Journal 2007, pp. 161-181, at p. 176, n. 96, referring toCPR v City of Vancouver.
For a background to that case and a discussion of regulatory takings in Canada, seeD.C. Harris, ‘ARail-
way, ACity, and the Public Regulation of Private Property:CPR v. City of Vancouver’, in E. Tucker, B. Ziff
& J.Muir (Eds.),Property on Trial: Canadian Cases in Context, Osgoode Society for Canadian LegalHistory
and Irwin Law, Toronto, 2012, pp. 455-486.

85. Nowhere did this become more evident than in Kelo v. City of New London 545 US 469 2005, and the
extraordinary public and legislative reaction to the USSC decision. The Canadian Charter of Rights and
Freedoms, Part 1 of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c
11, does not contain a property rights provision.
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and thus in having a dissolution rule that facilitates the redevelopment of land, as a
matter of urgent ‘national interest’.86 The law reform report on condominium in New
South Wales places the discussion of dissolution under the heading of ‘Urban
Renewal’.87 However, the state need not be directly involved, and nor must there
be an appeal to a public purpose in order to characterize the private termination of
property interests as takings.

A fourth potential objection to analyzing the non-consensual dissolution of condo-
minium as takings revolves around the question of consent. It is possible to construe
that individuals who acquire title within condominium have consented to the poten-
tial loss of that title at the instigation of other title holders. Justice Fenlon suggested as
much in her ruling on the Seymour Estates.88 Even in those regimes that require una-
nimity to dissolve condominium, a court may order dissolution over the objections of
some title holders, and therefore all title holders within condominium may be pre-
sumed to have consented to this possibility when acquiring their interests. However,
the extent towhich acquisition should be understood to entail consent may depend, at
least in part, on the notoriety of this aspect of condominium ownership. In the haste to
sell or buy units, the particular virtue of condominium ownership – individual title –
may obscure some of its limitations.89 Nonetheless, assuming that prior consent
exists, it emulates that which is assumed in the context of takings for public purposes.
Individuals may object to the state’s taking of their property, but are understood to
have recognized and consented to this possibility as a feature of the system within
which they hold their property interests. The fact that the title holders object to the
transfer or the termination of a property interest, whether by a public or private entity,
at the moment of its transfer or termination, constructs the event as a taking. Even if
we understand that title holders within condominium have given prior consent to the
possible loss of title, this does not disqualify the subsequent non-consensual dissolu-
tion as a taking.

However, if we insist on some form of consent as a necessary element of the legitimate
use of the takings power, then this affects proposals to move from a unanimity rule to
a supermajority to dissolve condominium. Title holders who acquired their titles
within the former regime may be understood to have given prior consent to the
non-consensual loss of their titles, but only if it occurs through a process supervised
by the courts and not simply by supermajority vote. If we are to understand title
holders, who acquired their interests under a unanimity rule, as having consented
to the possible loss of their titles by supermajority vote, then it requires pushing

86. Ter 2008, supra note 13, p. 98.
87. NSW 2012, supra note 14, p. 22.
88. McRae, supra note 19, para. 44.
89. See S. Blandy, J. Dixon, & A. Dupuis, ‘Theorising Power Relationships in Multi-owned Residential

Developments: Unpacking the Bundle of Rights’, 43 Urban Studies 2006, pp. 2373-2379.

 Part II Criteria



the notion of consent back to the recognition among all property holders that legis-
latures may change terms of ownership within a property regime. This is in fact
the case – legislatures do have the power, subject in many jurisdictions to constitu-
tional constraints, to alter property rules – but the fact that the consent to the potential
loss of a property interest is even more remote from the moment of taking may affect
how we think about the retroactive application of a rule that facilitates the non-con-
sensual dissolution of condominium and thus the taking of property.

Finally, the manner of compensation for title holders who lose their individual titles
when condominium is dissolved without their consent is unusual within the purview
of takings. Compensation is not a necessary element of takings law. Although it may
be required by constitutional provision or statute, the lack of compensation does not
disqualify the confiscation of property as a taking. In the non-consensual dissolution
of condominium, title holders whose interests are taken do not receive compensation
from those initiating the dissolution, but they do receive the exchange value of their
interests. When condominium is dissolved, the former title holders become co-
owners, as tenants in common, and will receive the value of their co-ownership inter-
est when the property is sold. It would be unusual for the exchange value of that
interest to be lower than the the sale price of their individual title. Indeed, the prin-
cipal motivation for dissolving condominium lies in an assessment that the exchange
value of the co-ownership interests on dissolution exceeds that of the individual titles
within condominium. If subjective assessments of value are put aside, as they are in
most takings compensation regimes, and only themarket or exchange value of respec-
tive interests considered, then the former title holders (including those who sought or
opposed dissolution) are at least no worse and usually better off when condominium
is dissolved. This outcome mimics the requirements of most constitutional provisions
and expropriation statutes. If the goal of compensation provisions within takings law
is to replace a property interest with its exchange value, objectively determined, then
that is achieved when condominium is dissolved and the remaining interests sold.
Moreover, the fact that the title holders who precipitate non-consensual dissolution
put themselves in the same position as those who are not consenting creates an incen-
tive to pursue dissolution only when it will maximize the exchange value of the inter-
ests in land.

In sum, not only is the non-consensual dissolution of condominium analogous or akin
to the takings power; it should be thought of as a form of private-to-private taking.
Moreover, it is a form of private-to-private taking that enables the assembly of land
for the purposes of its redevelopment. Bell describes takings for land assembly “as the
proto-typical case where takings are necessary to overcome strategic barriers to
voluntary transactions”.90 He is referring principally to holdouts and bilateral

90. Bell 2009, supra note 22, p. 567.
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monopolies, two prominent examples (discussed in the following section) from a
larger set of transaction costs that inhibit efficient resource allocations and that takings
provisions attempt to overcome. Regimes that permit the non-consensual dissolution
of condominium endeavor to circumvent these same challenges to the efficient allo-
cation of resources. As a result, the non-consensual dissolution of condominium
should not be thought of as fitting awkwardly within the purview of takings, but
instead as a clear example of the takings power.

Waring describes three variants of private-to-private takings that she distinguishes, at
least in part, on the source of authority for the taking.91 In the first instance, the
authority of one private entity to take the property of another arises explicitly in stat-
ute, as in the case of the statutes that enable utility companies to take private land to
facilitate the distribution of their products.92 The second category includes authority
for private takings that arises in the common law, such as in the law of adverse pos-
session, which establishes when a squatter will acquire the property interest of the
title holder. Waring’s third and final category of private-to-private takings includes
those that occur as an incidence of or within a larger regulatory regime, and which
authorize a partial taking. She uses the example of restrictions on the capacity to
exclude neighboring owners, in doing so stressing that this third category of pri-
vate-to-private takings results in the loss of a right within the bundle of property
rights, but not of the whole bundle.93

The private-to-private taking that operates when condominium is dissolved without
the consent of all title holders straddles Waring’s first and third categories. In relation
to the first, the authority to take through the non-consensual dissolution of condomin-
ium is less explicitly authorized than it is an incidence of a larger regulatory regime
that enables title holders to make decisions that affect the interests of other title
holders. This suggests Waring’s third category might be the better fit. However,
the property right that is taken when condominium is dissolved is not one among
the bundle of ownership rights. It is the individual freehold title. The purpose of ter-
minating that title is not to diminish a bundle that otherwise remains intact, but to
dismantle ownership within condominium. Condominium legislation that permits
non-consensual dissolution has the effect of enabling private entities to extinguish
the property in land of another private entity without consent, although the statutes
do not label or acknowledge it as a takings power. The capacity to take the property of
another comes in the form of a supermajority vote or the opportunity to seek a court
order to dissolve condominium.

91. Waring 2013, supra note 21.
92. Id., pp. 243-247.
93. Id., pp. 252-257.
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. DISSOLVING CONDOMINIUM, TAKINGS , AND CONCEPT IONS OF

PROPERTY

The non-consensual dissolution of condominium is a form of private takings in which
some title holders exercise the power to wind-up the condominium corporation and
terminate individual titles. “The central question of takings law”, argues Singer, “is
whether the obligations imposed on an owner by a property law rule are just and
fair”.94 Answers to this question vary considerably, perhaps particularly in the
domain of private takings.95 The US Supreme Court’s decision in Kelo v. City of
New London, which condoned the taking of privately held titles to residential proper-
ties to prevent their owners from blocking a large-scale land assembly and redevel-
opment by another private entity, attracted extraordinary public, legislative, and
academic attention, and reveals the extent to which takings can provoke intense
debate in some jurisdictions over its use.96 For our purposes, the takings literature
is useful because it reveals that the choice between condominium regimes that enable
or restrict non-consensual dissolution, and therefore that enable or restrict the takings
power, is also a choice between conceptions of property and between the functions
that the institution of property is to serve. In setting the rules for non-consensual dis-
solution, legislators and judges are making choices about property; they are shaping
the form of property in land and establishing its purposes.

In their analyses of takings jurisprudence in the United States, Rose and Singer argue
that the debate over the takings power is a function of different and competing con-
ceptions of property.97 Rose goes one step further to suggest that the choice between
competing conceptions or models of property depends on another, prior question:
“what are we trying to accomplish with a property regime?”98 Once we know the
goals of a property regime, then we can define the parameters of private property,
identify takings, and determine the circumstances in which the takings power is legit-
imate. However, the nature of property and its uses are not fully formed in advance of
disputes over the takings power: the idea of property is being constructed in the leg-
islative and judicial determinations of the takings power. Given what is at stake, it is
hardly surprising that the legitimate scope of the takings power attracts much atten-
tion and debate.

Rose suggests two competing visions of property and its purposes that underlie the
takings debate in the United States: the dominant contemporary vision of property as

94. Singer 2006, supra note 23, p. 338.
95. But seeWaring 2013, supra note 21, on the ubiquity and uncontested acceptance ofmany forms of private

taking.
96. Kelo, supra note 85.
97. Rose 1994, supra note 24, p. 50; Singer 2006, supra note 23, p. 317.
98. Rose 1994, supra note 24, p. 50.
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a vehicle for preference satisfaction “that, first and foremost, maximizes the satisfac-
tion of preferences by maximizing wealth”;99 and an older, republican vision that
understands property not “as a set of tradeable and ultimately interchangeable
goods” but rather as a “vehicle for propriety and decent good order”.100 Alexander
describes this older (and he argues enduring) conception of property as propriety this
way: “property is the material foundation for creating and maintaining the proper
social order, the private basis for the public good”.101 These goals of wealth maximi-
zation and of constructing a particular social order may overlap, but the institution of
property will be modeled on the prevailing vision of its purposes, and takings law is
one location for that modeling.

Singer also suggests two dominant models of property in US takings jurisprudence:
the first marshals the image of a castle, the second trades on the owner as investor.102

In its most fortified form, the castle model constructs an impenetrable wall around
private property. Property interests can never be transferred or terminated without
the owner’s consent; owners have veto powers over any attempt to dislodge them
of their property. Property interests are secure. On the other hand, “the investment
model focuses instead on protecting the justified expectations of investors”.103 Property
owners are entitled to a reasonable return on their investments based on justified
expectations, but not necessarily to their property. In this model, property’s value
is secure. Singer goes on to argue that the veto inherent in the castle model “gives
the owner too much power,” while the right to fair market value of the investment
model “gives owners too few rights”.104 Both need tempering, and he argues for a
citizenshipmodel of property to better capture the rights, but also the responsibilities,
of ownership. We return to the citizenship model below.

Singer’s castle and investment models of property bring to mind Calabresi’s and
Melamed’s much-discussed distinction between entitlements protected with a prop-
erty rule and those protected with a liability rule.105 Property rules require that the
holders of entitlements voluntarily agree to their transfer. Liability rules provide that
an entitlement may be destroyed if its holder receives its value.106 The property rule
requires consent; the liability rule affords compensation. Calabresi and Melamed
focus on remedies, not specifically on the nature of property, but as Rose points
out, “property remedied by a liability rule is not the same as property remedied

99. Id., p. 52
100. Id., pp. 59, 64.
101. G. Alexander, Commodity & Propriety: Competing Visions of Property in American Legal Thought, 1776-

1970, University of Chicago Press, Chicago, 1997, at p. 1.
102. Singer 2006, supra note 23.
103. Id., p. 323 (emphasis in original).
104. Id., p. 316 (reference omitted).
105. Calabresi & Melamed 1971, supra note 25.
106. Id., p. 1092.
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by property rules”.107 The liability rule protects the exchange value of property even
though the interest itself may be lost; the property rule secures the interest or entitle-
ment itself, but not necessarily its exchange value because, as in the case of land
assembly, those with a veto may block a transfer that might generate the most value.
Among their examples, Calabresi and Melamed describe the assembly of many pri-
vately owned lots to create a park in order to illustrate the circumstances (individual
financial preferences set against the strategic barriers that would inhibit preference
maximization) in which the liability rule (to allow the state to exercise its takings
power to assemble land) is preferred.108

Abraham Bell takes up Calabresi andMelamed inmaking the case for private takings.
In doing so, he outlines the conditions under which private takings are appropriate,
and even to be preferred, to takings by a public authority:

a private taking power should be granted where the dual conditions of an appropriate tak-
ing are met: (1) the taker is the preferred owner of the property right (for reasons of justice or
efficiency); and (2) strategic difficulties block the efficient or just transfer of property rights in
the market place.109

Bell does not elaborate on what he means by “for reasons of justice”, or what the
conditions of a ‘just transfer’ might be, except perhaps to imply that the efficient
allocation of property encompasses its just allocation. Instead, he focuses on the
question of efficiency and on when private takings may be justified to overcome
‘strategic difficulties’ that block the efficient transfer of property rights. These stra-
tegic difficulties include two of the most commonly discussed transactions costs that
inhibit the smooth operation of markets: holdouts and bilateral monopolies.110

Holdouts describe situations where an individual or a small subset of the larger
group blocks a transfer and, by doing so, the efficient allocation of resources. Bilat-
eral monopolies describe the circumstance of one buyer and one seller; each must
deal with the other, so each can block the other. In both instances, efficient resource
allocations may be barred, and where they are, Bell argues, the delegation of a pri-
vate takings power to overcome ‘strategic difficulties’ may be justified.111 Building
on Calabresi and Melamed, and using a similar example of land assembly, Bell
argues for a ‘pliability rule’ in which the remedies shift from property rule protec-
tion (consent required to transfer) to a liability rule protection (entitled to compen-
sation for transfer), which enables a private entity to pry a property interest loose
from a non-consenting owner, and then back to a property rule when the entitlement

107. C. Rose, ‘Property and Expropriation: Themes andVariations in American Law’, 2000Utah LawReview
2000, pp. 1-38, at p. 10.

108. Calabresi & Melamed 1971, supra note 25, p. 1106-1108.
109. Bell 2009, supra note 22, p. 558.
110. Id., pp. 530-31.
111. Id., pp. 530-531.
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is in the hands of the taker.112 In this sequence, Bell claims “full compensation is the
key to properly incentivizing private takers in land assembly”.113

These fragments of the takings scholarship reveal its usefulness in analyzing the non-
consensual dissolution of condominium. In terms of the dichotomy constructed by
Calabresi and Melamed, the choice between unanimity or supermajority rule is a
choice between a property or liability rule. The unanimity rule provides a veto; the
supermajority rule permits the taking but provides compensation. In Singer’s cas-
tle/investment dichotomy, the unanimity rule buttresses the castle model, the super-
majority rule enhances the investment model. In practice, the distinctions are not so
sharp. Under both unanimity and supermajority regimes, the option exists for a title
holder to seek a dissolution order through the courts, but this only defers to the courts
the decision of whether to construct property primarily in the image of a castle or an
investment, or to deploy a property or liability rule.

At this point, we return to the conflicts over the dissolution of Strata VR 1411, Cypress
Gardens, and Seymour Estates to analyze them as disputes over the legitimacy of pri-
vate-to-private takings. In the first instance, the casesmay be interpreted as providing
examples of the strategic barriers to land assembly that inhibit efficient allocations of
property interests, but which the delegation of a takings power could overcome.

Strata VR 1411 involved only three title holders, one of whom opposed the other two in
their efforts to dissolve the condominium. The pair of title holders had to deal with the
third, creating a bilateralmonopoly and the possibility that intransigence on one or both
sides could frustrate the efficient allocation of resources.114 Whatever the optimal out-
come in this case, it is clear from themultiple court proceedings and the lack of action on
the property – neither renovation nor dissolution – that the title holders could not
resolve the dispute themselves. Even so, the court gave the parties a final opportunity
to negotiate a settlement. Without pronouncing on whether the court should have
ordered the dissolution to secure the efficient outcome (a determination that would
require a cost–benefit accounting), the conflict between title holders in Strata VR
1411 appears an instance where a property rule in the context of a bilateral monopoly
might well frustrate that allocation. If so, then a liability rule to allow the two title
holders who sought dissolution to dismantle the condominium over the objections
of the third title holderwould facilitate the efficient outcome.All title holders, including
the dissenter, would receive more for their shares in a subsequent sale of the remaining
co-owned land than they would have received for the individual sale of their units.

112. Id., at p. 541. See alsoA. Bell andG. Parchomovsky, ‘Pliability Rules’, 101Michigan LawReview 2002, pp. 1-79.
113. Id., p. 573.
114. A bilateral monopoly is a particular type of holdout involving two parties. Although there aremore than

two parties involved in this scenario, we have described it as a bilateral monopoly because there are two
clear and opposing positions on the question of dissolution, and each side must deal with the other.
However, the single title holder seeking an assessment order could also be described as a holdout.
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Cypress Gardens and Seymour Estates present remarkably similar circumstances
except for the proportion of title holders who opposed dissolution. This difference
largely explains the different outcomes. In Seymour Estates, a minority of less than
10% were opposed. As such, they were holdouts frustrating the will of the more-than
90%who wished to sell. Although the judge did not speak of efficient allocation or do
an explicit cost–benefit accounting, her decision to grant a dissolution order reflected
the preponderance of opinion in favor of a sale. Its effect was to allow a supermajority
to overcome the barrier to land assembly presented by the few holdouts. In the case of
Cypress Gardens, it is difficult to discern from the decision exactly how many title
holders within the common-law condominium sought to dissolve it and how many
wished it to continue. However, it is clear that those who wished to preserve the con-
dominiumwere not a small minority, andmaywell have been themajority. The judge
could not construct them as holdouts that were preventing a large majority of title
holders from achieving their goals and so did not order dissolution.

Whether a permissive takings rule is necessary to secure efficient outcomes requires
an empirical determination based on analysis of strategic barriers that inhibit the mar-
ket in property interests. We have not done an efficiency analysis of the conflicts over
Cypress Gardens, Seymour Estates, and Strata VR 1411, but the preceding discussion
assumes that it can be done and that, in some instances, a private-to-private takings
through the non-consensual dissolution of condominium, to overcome holdouts or
circumvent a bilateral monopoly, would facilitate the assembly of property interests
and secure their optimal allocation. Within this analytical frame, the role for legisla-
tors is to establish a regime that deploys a liability rule to permit the non-consensual
dissolution of condominium when it would be efficient to do so. Similarly, when the
decision in individual cases is deferred to judges, their role is to determine whether a
liability rule, to enable non-consensual dissolution and facilitate land assembly,
would facilitate efficient allocations.

Although the decisions seem to correspond with an efficiency analysis, the language
in the three decisions suggests there is more at stake in these conflicts than the efficient
allocation of property. In fact, Singer’s dichotomy of castle and investment models of
property captures the choice that judges confront when hearing cases involving the
non-consensual dissolution of condominium. In Cypress Gardens and Strata Plan VR
1411, the line between those who sought to dissolve condominium and those who
wished to retain their property interests within condominium was also the line
between owner-investors and resident-owners.115 In both cases, the owner-investors
sought to maximize the value of their investments and in doing so articulated a vision
of property based on their justified expectations as investors. Their interests as title

115. The correlation is less pronounced in Seymour Estates as some of those who petitioned to dissolve the
condominium were resident-owners, but the affidavit evidence recounted by the judge reveals that
those who opposed dissolution were resident-owners. See McRae, supra note 19, paras 29-37.
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holders, indeed the property interests of all title holders, were more valuable if the
condominium structures were dissolved, and a dissolution order would enable all
title holders to realize that value. The role of a property interest was to protect, even
to maximize value for its holder. On the other hand, the resident-owners fought dis-
solution in order to retain their individual titles and, by doing so, their homes. In chal-
lenging the owner-investors, the resident-owners articulated a model of property
based not on investor value or maximizing wealth, but on the home as the fulcrum
of social life. Property interests in homes were not to be thought of primarily in terms
of fungible, transferable objects of value, but rather as a means to secure autonomous
and fulfilling lives embedded within community. Property interests might well pro-
tect the expectations of owners as investors, but that role ought to be secondary to the
protection of the property interests themselves when the property in question was the
home. In articulating their opposition to the dissolution of condominium, they pre-
sented a model of property as castle.

The resident-owners were also presenting a vision of the appropriate function for
property in the home. It was a vision, echoing Rose and Alexander, of property as
propriety, of property as securing the private basis of a public life. In the context
of condominium and other common-interest communities, a ‘public life’ exists within
the legal structure and beyond it. The dissolution of condominium dismantles the
mechanism for collective governance and destroys the public or communal life of title
holders within the legal form. This may not be a particular concern formany, and per-
haps most condominium ‘communities’, which use the legal form primarily to create
individual titles rather than an intentional community. However, property interests
within condominium can act to secure a place in the public life within and beyond the
legal form, and the resident-owners who opposed dissolution described their prop-
erty interests as the basis for their continuing presence and capacity to participate
in the public realms of neighborhood and municipality. Protecting their private prop-
erty also involved securing their place within the larger public realm.116

The decisions reveal that the determination of whether the exercise of the takings
power is just and fair depends on the prevailing concept of property and its purposes.
A regime that is premised on the owner-as-investor model of property and focused on
maximizing preference satisfaction may well produce a different answer about the
justness and fairness of takings than a regime intended to construct or perpetuate
a vision of the public that stretches beyond facilitating the interactions of wealth-max-
imizing individuals. The non-consensual dissolution of condominium is a form of pri-
vate-to-private taking. As such, the choice between constructing a regime that inhibits

116. The dissolution rule is not the only site of conflict within condominium between resident-owners and
owner-investors. SeeR. Lippert, ‘GoverningCondominiums andRenterswith Legal Knowledge Flows
and External Institutions’, 34 Law & Policy 2012, pp. 263-290, on the divergent interest in regulating of
renters.
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non-consensual dissolution of condominium (with a unanimity rule) and another that
facilitates it (with a supermajority rule), is also a choice between conceptions of prop-
erty.When legislators choose between a unanimity rule and a supermajority rule they
are also constructing the nature of property within condominium. Legislators in Flor-
ida recognized as much when announcing that they were acting “to preserve the
value of the property interests and the rights of alienation” in the shift to a superma-
jority rule.117 Similarly, when judges are asked to consider granting a dissolution
order, they are also being asked to rule on the nature of property within condominium.
In those determinations, they are constructing a particular conception of property.

The jurisdictions that are examining their dissolution rules and considering change
need to ask what role they ascribe to property within condominium. Given that prop-
ertywill invariably play a number of roles, the better question iswhich role should have
priority. Moreover, this question is best answered with a clear understanding of how
property within condominium is used. Residential and commercial property serve dif-
ferent functions, so may produce different priorities and thus suggest different rules.
But while attention to the uses of property within condominium is important, legisla-
tors who are choosing between dissolution regimes (and thus conceptions of property)
are also making choices that will have an impact beyond the particular form of own-
ership. The rapidly increasing prominence of condominium as a form of ownership in
land means that determinations about the nature of property within condominium are
increasingly definitive determinations of the nature of property in land.

. CONDOMINIUM, DISSOLUTION, AND THE NATURE OF PROPERTY

The events that cause interests in land to come to an end reveal much about the nature
of those interests. Indeed, within the common law, the two broad categories of estates
(freehold and leasehold) and even the different forms of freehold estates (fee simple,
fee tail, and life estates) are defined by their end points.118 The dissolution of condo-
minium brings separate titles to an end; former title holders become co-owners, as
tenants in common, of all the property that was held in individual titles and as com-
mon property within condominium. Our final claims are, first, that the rule determin-
ing the degree of consent required to dissolve condominium is a singularly and
increasingly important site in determining what it means to hold property in condo-
minium, and second, that condominium is the crucible inwhich contemporary under-
standings of property in land are being forged.

117. Fla. Stat., Condominium Act, § 718.117(1) (2007).
118. This idea was elegantly captured inWalsingham’s Case (1573) 2 Plowd 547 at 555, 75 ER 805 at 816-817:

“the land itself is one thing, and the estate in land is another thing, for an estate in the land is a time in
the land, or land for a time, and there are diversities of estates, which are no more than diversities of
time”.
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As one form of common-interest community, condominium has attracted the atten-
tion of property theorists for its blending of property rights,119 or mixing of property
regimes.120 Lehavi categorizes common-interest communities as private–common
hybrids, and describes them as one among a “proliferation of property configurations”
that offer advantages over the ‘pure’ property regimes of private, common, and state or
public property.121 Similarly, Dagan andHeller suggest that the idea of the ‘liberal com-
mons’ augments “the well-worn trilogy of ownership forms that constitute the concep-
tual apparatus of property law”.122 Their intent is to describe the forms of property that
recognize the rights of individuals (liberal) embedded within community (commons).
As Heller argues in a later piece, “[e]very liberal commons form creates the conditions
in which people can achieve the economic and social gains possible from cooperation,
while also ensuring that individual autonomy exists on reasonable terms”.123 All these
scholars suggest the mixed, blended, or hybrid property institutions offer better solu-
tions to the tragedies of the commons (overuse) and anti-commons (underuse), than
any of the pure or standard forms of property. But regardless of these normative claims,
the hybrid forms of ownership that layer different property interests deserve attention
because of their prominence. “More and more”, write Dagan and Heller, “as ‘sole and
despotic dominion’ fades from economic life, versions of liberal commons regimes are
becoming the dominant form of ownership”.124

Whether understood as hybrid property or liberal commons, the legal form of condo-
minium requires close attention to the relations between title holders in order to
understand the nature of their property interests. Alexander describes condominium
and other legal forms that create common-interest communities as ‘governance prop-
erty’, a category that he distinguishes from ‘exclusion property’ in order to emphasize
the importance of relations between owners in understanding the nature of prop-
erty.125 The prominence accorded the right to exclude as the defining characteristic

119. M. Heller, ‘Common Interest Developments at the Crossroads of Legal Theory’, 37Urban Lawyer 2005,
pp. 329-334, at p. 331.

120. Lehavi 2008, supra note 8; S. Blandy, ‘Collective Property: Owning and Sharing Residential Space’, in
N. Hopkins (Ed.), Modern Studies in Property Law, Vol. 7, Hart Publishing, Oxford, 2013, pp. 151-172,
p. 163, suggests the term ‘collective property’ to describe the owning and sharing that are essential
elements of co-housing developments.

121. Lehavi 2008, supra note 8, pp. 140, 141; see alsoW. Schwartz, ‘Condominium: Hybrid Castle in the Sky’,
44 Boston University Law Review 1964, pp. 37-55, who noted this hybrid quality in an early analysis of
condominium in the United States.

122. Dagan & Heller 2000, supra note 32, p. 555.
123. Heller 2005, supra note 119, p. 333. J. Nedelsky, Law’s Relations: A Relational Theory of Self, Autonomy, and

the Law, Oxford University Press, Oxford, 2011, p. 130, makes a generalized claim about possibilities
that emerge when moving beyond the public or private to legal forms that recognize their combina-
tion: “Freeing ourselves frommisleading categories and false choices opens the possibility of individ-
ual autonomy in the context of collectivity”.

124. Dagan & Heller 2000, supra note 32, pp. 622-623.
125. Alexander 2011, supra note 31, p. 1858.
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of property in much property theory is inadequate, he argues, particularly in relation
to forms of governance property, such as condominium, where the character and
quality of the property interests are defined as much by the relations between owners
as by the capacity to exclude third parties or by any other relationship between
owners and third parties. A focus on multi-ownership property reveals “ownership’s
internal relations are every bit as essential to understanding ownership as are its
external relations”.126

Attempting to shift from a singular preoccupation with rights toward an understand-
ing of property that includes recognition of obligations or responsibilities, Singer has
long called for more attention to the relational elements of ownership.127 Instead of
the castle or investment dichotomy, he offers a third conception of ownership – a ‘cit-
izenship model’ – and suggests it “starts from the assumption that obligations are
inherent to ownership”.128 Applied in the context of takings law, where the invest-
ment model provides inadequate protection for property and the castle model too
much, the citizenship model, in Singer’s formulation, recognizes that the obligations
of ownership may require an owner to cede property in the public interest, but the
rights of ownership stipulate that the taking is to occur only so long as it is just
and fair.129 He goes on to situate ownership within community:

Part of what it means to be a member of society, to be an owner among owners, is to be part
of a real or imagined social contract that limits liberty to enlarge liberty, that limits property
to secure property.130

This invocation of the need to recognize the limits of property in order to secure prop-
erty describes the nature of ownership within condominium better than ownership of
land outside condominium. Within condominium, private interests are indelibly
bound with common interests and with the capacity of the group to regulate and
place limits on the private and common property. Moreover, within condominium
a title holder is ‘an owner among owners’much more obviously than outside condo-
minium, where many will not be owners of interests in land, at least not of freehold
interests. Condominium creates a community of title holders, with the potentially
problematic capacity to sequester itself from a greater sense of the public.131

126. Id., p. 1887. Alexander goes on to argue that not only does governance property better describe the
nature of property, but that it is also normatively preferable to further the goal of human flourishing.
See also J. Leslie, ‘Pluralist Moral Theory in the Philosophy of Property and the Legal Form of the Con-
dominium’ (LLM thesis, The University of British Columbia, October 2015).

127. J.W. Singer, ‘The Reliance Interest in Property’, 40 Stanford Law Review 1988, pp. 611-751.
128. Singer 2006, supra note 23, p. 329.
129. Id., p. 338.
130. Id., p. 329.
131. The fact that condominium and other forms of common-interest community create communities on

the basis of ownership rather than residence or citizenship has formed the basis of a sustained critique.
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Nonetheless, as owners among owners, within a structure where individual owner-
ship is inseparably tied to co-ownership of common property, the collectively
imposed limits on title holders are not only inescapable, but necessary to secure
the private interests.

As one form of property hybrid, condominium combines interests in private property
with common property to construct autonomous space for individuals within a com-
munity of its making. It is this combination of rights that establishes the foundation
for condominium, but the interests co-exist in the tension that the legal form creates
between individual and community, or between autonomous and collective decision-
making. Sorting out what if any hierarchy exists between the private and common
property interests within condominium is mostly unnecessary. The interests co-exist
peaceably, the common property supporting the private, or the private nested within
the common – it does not matter much which way the co-existence is understood.
Nonetheless, the particular attraction of condominium over other legal forms that
subdivide ownership within multi-unit developments is its capacity to create individ-
ual titles in land. Therefore, the choice of condominium reflects an orientation toward
private property; as one early observer of condominium noted, it enables purchasers
“to achieve more concomitants of ownership than are now available to renters or to
cooperators”.132 Viewed as a form of ownership designed to construct individual
titles, the common property interest within condominium plays a supporting role
to the private property; the common property exists to enable the private. However,
when condominium is dissolved, the private titles disappear. They are displaced by
co-ownership interests, which are allocated between co-owners based on the size or
quantity of the private titles. This allocation reflects the prominence of the private
interests and their continuing effect even after termination, but it is only co-ownership
that endures the end of condominium. As a result, whatever their relative position
during the lifetime of condominium, the choice of dissolution rule is also a determi-
nation on the relative strength of individual interests and co-ownership interests
within condominium.

The different weighting of private and common interests in the dissolution rules illus-
trates Alexander’s argument about the importance of relations between title holders
in defining the nature and character of the property interests they hold. Title holders
within condominium in jurisdictions with a supermajority rule hold different inter-
ests than those same title holders under a unanimity rule. The supermajority rule

The literature focuses on homeowner associations in the United States, but the concerns are germane to
condominium. Early and influential pieces include: E. McKenzie, Privatopia: Homeowner Associations
and the Rise of Residential Private Government, Yale University Press, New Haven, 1994; E. Blakey
and M.J. Snyder, Fortress America: Gated Communities in the United States, Brookings Institution Press,
Washington, 1997.

132. C.J. Berger, ‘Condominium: Shelter on a Statutory Foundation’, 63 Columbia Law Review 1963, pp. 987-
1026, at p. 989.
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constructs property to protect its exchange value for the owner as investor, the una-
nimity rule to protect the interest itself for the owner, usually as resident or occupant.
This division is not absolute. Even in jurisdictions with a supermajority rule, the fact
that a simplemajority vote is insufficient to precipitate the non-consensual dissolution
is recognition that the extraordinary power to terminate individual titles, in order to
maximize exchange value, must be tempered in deference to other values, such as the
capacity to be secure in one’s home. Similarly, those jurisdictions with a unanimity
rule do not protect individual titles at all costs. Recognizing that a small minority
of title holders who refuse to consent to dissolutionmay frustrate the legitimate needs
of the remaining title holders and possibly the interests of the larger society, jurisdic-
tions with a unanimity rule provide the possibility of court-ordered dissolution.
Nonetheless, the change from a supermajority to a unanimity rule marks a fundamen-
tal shift in the orientation of property interests within the legal and conceptual frame-
work of condominium. This shift is achieved by reordering relations among title
holders, shifting the balance internally between private and common property inter-
ests or between individual and collective decision-making, not by changing the prop-
erty relations between title holders and those outside condominium.

However, to recognize that a unanimity rule bolsters the strength of individual titles is
not to claim that it provides greater protection for property interests within condo-
minium. Similarly, if the bundle of sticks metaphor for property is helpful in under-
standing propertywithin condominium, then it is not the case that jurisdictionswith a
unanimity rule provide title holders with an extra or a bigger stick in the property
bundle. The choice between unanimity and supermajority rules is not a choice
betweenmore or less property. Instead, the two rules present different models or con-
ceptions of property. The unanimity rule bolsters the ownership interest, albeit at the
cost of the exchange value; the supermajority protects the exchange value, at the cost
of the ownership interest.133 If the goal of the property regime were to protect the
capacity of resident-owners to remain in their homes, then the unanimity rule is
the better choice. Conversely, if a property regime were designed to secure the
exchange value of property interests, then the supermajority rule is the more appro-
priate. In fact, the rules in all jurisdictions are compromises that reflect attempts to
find some middle ground between conceptions of property that prioritize different
things. But even in attempting to locate that middle ground, the choice is not between

133. T.K. Sood, ‘Collective Sales of Strata Developments: The Singapore Approach’, 8 Australian Property
Law Journal 2000, pp. 157-174, at pp. 160-161, suggests: “the question is really one of balancing two
components of the right to property in a strata development, namely, the right of one group (the
minority owners) which would like to hold on to the property and an equally legitimate right of
another group (the majority owners) which wants to exercise its rights to alienate property”. This
is a variation of the choice described by the French legal philosopher R. Demogue, ‘Security’, in A.
Fouilleé et al. (Eds.), Modern French Legal Philosophy, Boston Book Company, Boston, 1916, p. 418 at
pp. 427-431 [translated by F.W. Scott and J.P. Chamberlain], between static or dynamic security:
the first protects the interest, the second secures its transfer.
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more or less property. Rather, the choice is between different conceptions of what
property is, and what it is to achieve.

Choices about the nature and purpose of property are not, of course, confined to prop-
erty within condominium. They recur across the spectrum of common-law property
doctrine, within civil codes and statutes, in constitutional provisions delimiting prop-
erty rights and state obligations, and in the articles of international agreements. There
is no single doctrinal or institutional location that acts as the arbiter of property or its
definition. The sites that combine to construct the nature of property are diffuse and
extend beyond the formal legal setting. However, the fact that the sites are dispersed
does not make them equal: law may invoke the authority of the state to displace tra-
dition or practice, judges write decisions within court hierarchies, common-law doc-
trine gives way to legislative intervention, statute must accord with constitutional
provision, treaties establish supra-national structures that have the capacity to super-
sede domestic law.Moreover, the relative importance of these sites changes over time.
Even in common-law jurisdictions, legislatures have usurped the role, once assumed
by the courts, as the principal arbiters of the idea and nature property. Statutory con-
dominium provides one example of this shift.

Among this panoply of legal forums, we view condominium as a singularly impor-
tant site in the molding of contemporary understandings of property. Its rising posi-
tion as the legal architecture of ownership in cities around theworld has accompanied
the accelerating urbanization of human society in the late 20th and early 21st centuries.
Condominium facilitates ownership where human population densities are high,
and its prevalence requires that we regard its effect on the shape and form of property
in land.

Within the crucible of condominium, the rules that govern the process for dissolving
the constituent elements of ownership are key determinants of the nature of that own-
ership, and understanding the non-consensual dissolution as a private-to-private tak-
ings helps tomake this clear. Moreover, the dissolution rules are only going to become
more important. Statutory condominium is a relatively new legal form that, for the
most part, structures ownership in newly constructed buildings. As those buildings
age, decisions regarding their replacement, and therefore about the dissolution of con-
dominium, inevitably become more pressing. The choice of rule about the degree of
consent required to dissolve condominium will matter more, and will be an increas-
ingly critical determinant of the shape and form of property within condominium.

Understanding the non-consensual dissolution of condominium as a taking also
reveals that the tension between private and common property within condominium
is a product of the same fault-line that runs more generally between private and pub-
lic interests, or between individual and community. The takings analysis is useful in
analyzing the non-consensual dissolution of condominium precisely because the
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tension between individual and collective within condominium mirrors that same
tension in other interests in land. But the insights may travel in both directions. What
transpires within condominium is useful for understanding what is happening
beyond condominium as well.

As a form of ownership, condominium is particularly striking because the private
interests that it creates so obviously depend on the co-existence of common property.
It is not possible to maintain the private interests within condominium without the
support of the common property. Although it may be less transparent, this is also
the case for private interests in land beyond condominium. It is possible to suppose
that private property exists independently, detached from other interests, because it is
not so clearly bound with common property as it is within condominium. An insis-
tence on the right to exclude (or variations of it) as the single defining feature of pri-
vate property tends to reinforce and perpetuate this illusion of separation and
detachment. But this is untenable. Condominium has the virtue of reminding us that
private property is embedded in community. The takings analysis brings the tension
between individual and community into the open, clarifying the choice between con-
dominium regimes that facilitate and restrict non-consensual dissolution and reveal-
ing its significance as nothing less than establishing the nature of property in land.
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 THE PRINCIPLE OF GOOD GOVERNANCE IN

EXPROPRIATION LAW

Jacques Sluysmans & Myrthe Nielen*

. INTRODUCTION

This contribution addresses the principle of good governance in situations where
public authorities interfere with the right to property. More specifically, it focuses
on the importance of good governance in expropriation law. We approach this
topic first of all by defining the principle of good governance and delving its rela-
tionship with human rights. Secondly, we analyze the case law of the European
Court of Human Rights (‘ECHR’), in which the principle of good governance is
applied to the right to property as laid down in article 1 of the First Protocol to
the European Convention on Human Rights (‘article 1 FP’). We conclude by for-
mulating certain minimum standards of good governance for expropriating gov-
ernments and sharing our thoughts on the possible application of these standards.
In our opinion, the principle of good governance is firmly established in the case
law of the ECHR and is ready to be invoked before the national courts in expro-
priation cases.

There are various examples of expropriation proceedings in the Netherlands showing
the importance of good behavior by the expropriator.Wewill mention one situated at
the Tweede Maasvlakte, which is the most recent major extension of the harbor of Rot-
terdam. In order to compensate for the environmental damage as a consequence of
this project, farmlands to the south of Rotterdamwere designated as ‘nature compen-
sation area’. This means the current farmers will have to leave their homes and com-
panies at some point in the future. Although the decision to realize the Tweede
Maasvlakte and to secure the nature compensation area was taken in 2008, and the
new port was opened in 2013, the farmers still do not know when exactly they will
have to move. This creates a situation in which the value of the property decreases.
While waiting for an expropriation, it would be useless for the farmers to invest and
expand their business. Furthermore, it is practically impossible to sell the property
as buyers or investors on the real estatemarket are not interested in farmland destined

* Jacques Sluysmans is a professor of expropriation law at Radboud University Nijmegen and a partner at
Van der Feltz advocaten. E-mail: sluysmans@feltz.nl.MyrtheNielen is an associate at Van der Feltz advocaten.
This contribution has been finished on 23 July 2015.



to become nature. This ‘blocked’ situation demonstrates that an announced expropri-
ation creates (legal) uncertainty. The question then arises as to what the expropriated
may expect from the expropriator. In other words, what does the principle of good
governance require from the expropriating public authority?

. THE MEANING OF THE PRINCIPLE OF GOOD GOVERNANCE

11.2.1 The Concept of Good Governance

Good governance is oftenmentioned as amodel of administration. It is known both in
the private as well as in the public sector.1 The term ‘corporate governance’ refers to a
reliable, transparent, and accountable management system in enterprises. This contri-
bution will be limited to the role of good governance in the public sector, in the context
of the relationship between public authorities and citizens.

Legal literature on good governance shows that a single and straightforward defini-
tion of this concept is hard to provide. As Addink explains, good governance is:

the proper use of the government’s powers in a transparent and participative way, but it is
more. In essence it concerns also the fulfilment of three elementary tasks of government: to
guarantee the security of persons and society, tomanage an effective and accountable frame-
work for the public sector, and to promote the economic and social aims of the country in
accordance with the wishes of the population.2

This definition shows that good governance concerns the quality of governmental per-
formance toward the citizen.

We refer to ‘the principle of good governance’, because this is thewording used by the
ECHR in the context of article 1 FP. In international legal documents and literature
references are also made to ‘good administration’. In some countries there is a differ-
ence between the two terms. ‘Governance’ addresses the legislator, the executive, and
the judiciary, whereas ‘administration’ only covers institutions with a public admin-
istration competence i.e. the executive.3 ‘The principle’ on the face of it seems to cover
only one principle, but in fact it is more of a ‘concept’, as good governance consists of
many different principles. According to Addink’s sourcebook, the principles can be
distinguished in four groups, namely principles of (1) properness; (2) transparency

1. G.H. Addink, ‘Het concept van “goed bestuur” in het bestuursrecht en de praktische consequenties
daarvan’, Ars Aequi 2012, p. 267.

2. G.H. Addink et al, Sourcebook Human Rights & Good Governance, SIM special 34, Utrecht University,
Utrecht, 2010, p. 17.

3. G.H. Addink, ‘Europees bestuursrecht in ontwikkeling: op weg naar een Europese Awb’, 24NTB 2014.
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and participation; (3) effectiveness and accountability; and (4) human rights.4 From this
distinctionwe can see that good governance both contains unwritten legal principles on
the appropriateness of governance (in Dutch: algemene beginselen van behoorlijk bestuur)
as well as written norms in, for instance, international human rights treaties.

The principles underlying the concept of good governance are both legal and political
in nature.5 This is because the need for good governance has its background in polit-
ical problems with the quality of administration, such as corruption.6 From the 1990s
onwards the concept gained importance in the context of international development
policy. The requirements of good governance were, for instance, used in rule of law
projects in Sub-Saharan Africa.7 Von Danwitz mentions three characteristics of the
concept of good governance. In the first place it is self-evident, as it is common sense
that nobody will invest in politically unstable countries. Secondly, the concept is flex-
ible as it is sufficiently vague to absorb a great variety of political preferences as well as sub-
stantial differences. Thirdly, the concept was released at a moment in which public
opinion was ready to adapt the bad standards of corrupt regimes to modern govern-
ment standards.8 These three characteristics show that we should place the norms of
good governance in a legal, social, and political context.

11.2.2 Good Governance in the European Union

In the European Union (EU), good governance has played a role in the integration of
the member states and especially the underdeveloped regions. In its case law of the
1990s the European Court of Justice (‘CJEU’) started to apply norms of good admin-
istration as ‘general principles of EU law’, as there was not yet a formal basis in the EU
treaties.9 Examples of these norms were the obligation of the EU institutions to
actively give information to companies in ongoing proceedings10 and the obligation
to adopt a definitive decision within a reasonable time.11 In 2000, the European Com-
mission issued a White Paper on European governance, which focused on the prin-
ciples of openness, participation, accountability, effectiveness, and coherence.12 In the
Treaty on the Functioning of the European Union (‘TFEU’), several norms of good

4. G.H. Addink et al, Sourcebook Human Rights & Good Governance, SIM special 34, Utrecht University,
Utrecht, 2010, p. 17.

5. See on the different disciplines relating to good governance: G.H. Addink,Goed Bestuur, Kluwer, Deven-
ter, 2010, p. 19.

6. Addink et al 2010, p. 18.
7. T. vonDanwitz, ‘Good governance in the hands of the judiciary: lessons from the European example’, 13

Potchefstroom Electronic Law Journal 1 2010, pp. 1-25, p. 1.
8. Von Danwitz 2010, pp. 2-3.
9. T. Tridimas, The General Principles of EU-law, Oxford University Press, Oxford, 2006, p. 410.
10. Judgment of 29 February 1984 in Case 270/82, Estel v. Commission, [1984] ECR 1195, para. 15.
11. Judgment of 18 March 1997 in Case 282/95, Guérin Automobiles, [1997] ECR I-1503, para. 37.
12. European Governance, A white paper, COM (2001) 428 final, Official Journal C 287 of 12 October 2001.
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governance have been codified. For instance, article 15 TFEU provides that the Union
institutions, bodies, offices, and agencies, in order to promote ‘good governance’ and
ensure the participation of civil society, shall conduct their work as openly as possible.

The right to ‘good administration’ is codified in article 41 of the Charter of Fundamental
Rights of the EU. The Charter has the same legal status as the EU treaties, whichmeans
that it is binding.13 The obligations contained in article 41 already followed from the
case law of the CJEU.14 The first paragraph of article 41 provides that every person
has the right to have his or her affairs handled impartially, fairly, and within a reason-
able time by the institutions, bodies, offices, and agencies of theUnion.According to the
second paragraph, the right includes (1) a hearing before an individual measure with an
adverse effect is taken; (2) access to the file; and (3) the obligation of the administration
to give reasons for their decisions. The third paragraph provides that every person has
the right to have the Union make good any damage caused by its institutions or ser-
vants. As the CJEU confirmed, it is clear from the phrasing of article 41 that it is not
addressed to the administration of the Member States but only to the institutions, bod-
ies, offices, and agencies of the EU itself.15 Thismeans that article 41 of the Charter does
not protect European citizens against their own national administrations.

However, article 47 of the Charter on the rights of the defense in judicial proceedings,
includes one of the components of the right to good administration, namely the right
to be heard before an adverse decision is taken. Article 47 addresses both the EU insti-
tutions and the EUMember States in situations where they act within the scope of EU
law.16 Therefore, EU citizens can directly invoke article 47 before their national courts.
Article 47 is the EU equivalent of article 6(1) of the European Convention on Human
Rights. However, article 47 has a different (and sometimes broader) application than
article 6(1), as article 47 applies when EU law is at stake, irrespective of whether it
concerns ‘civil rights and obligations’ or ‘a criminal charge’ (as required by article
6(1)). Although article 47 only refers to judicial proceedings, the CJEU has ruled that
the right to be heard can also be invoked against the executive (i.e. the administra-
tion).17 In conclusion, the right to be heard before an adverse decision is taken is a
minimum requirement that any administration in the EU must take into account.

13. Article 6(1) Treaty on European Union.
14. E.g. Judgment of 18 October 1989 in Case 27/88, Solvay/Commission, [1989] ECR 3255 (right to have one’s

affairs handled impartially, fairly and in a reasonable time); Judgment of 29 January 1985 in Case 228/83,
F/Commission, [1985] ECR 275 (right of access to the file); Judgment of 17 February 2000 in Case T-241/97,
Stork/Commission, [2000] ECR II-309 (obligation to give reasons for decision).

15. Judgment of 5 November 2014 in Case 166/13, Mukarubega, not yet published, para. 44.
16. See also R.J.N. Schlössels, ‘Beginselen van behoorlijk bestuur’, 14Nederlands Tijdschrift voor Bestuursrecht

2015, pp. 3-4.
17. Case 43/75, Mukarubega, paras. 45-46; Judgment of 3 July 2014 in Case 129/13 and C-130/13, Kamino Inter-

national Logistics BV, not yet published; Judgment of 22 November 2012 in Case 277/11, M., [2012] ECR
I-0000, para. 87; Judgment of 18 December 2008 in Case 349/07, Sopropé, [2008] ECR I-10369, para. 37.
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Themeaning of good governance in EU law is not only defined bywritten documents
such as the TFEU and the Charter, but also by unwritten general principles of law
which are common to the EU member states. For instance, the CJEU in its case law
makes reference to the EU principle of legitimate expectations and the EU principle
of transparency. According to Addink these principles are part of good governance,
belonging respectively to the group “principles of properness”18 and the group “prin-
ciples of transparency and participation”.19 As the national courts in the EU are bound
by the case law of the CJEU in cases where EU law is involved, the general principles
flowing from its case law contribute to the Europeanization of national administrative
laws.20Where EU law is involved, for instance in cases on subsidies, the Dutch admin-
istrative courts consequently apply the European principle of legitimate expecta-
tions.21 This shows that the EU general principles relating to good governance
have a broader scope of application than the norms in the treaties. The general prin-
ciples of law may offer more judicial protection to EU citizens on a national level.22

This is because the national courts are bound by the general principles but may not
apply the ‘right to good administration’ laid down in the Charter. The Research Net-
work on EU Administrative Law (ReNEUAL) is currently developing model rules on
EU administrative procedure. In the model rules, it is pointed out that the general
principles of EU law relating to good administration contribute to harmonization
given their wide scope of application.23

The right to property is enshrined in article 17 of the Charter, which offers the same
protection as article 1 FP (see below), but has a slightly different formulation. The sec-
ond sentence of article 17 states:

No one may be deprived of his or her possessions, except in the public interest and in the
cases and under the conditions provided for by law, subject to fair compensation being paid
in good time for their loss.

Although no explicit reference is made to ‘good administration’ or ‘good governance’,
the words “fair compensation being paid in good time” clearly impose standards of
behavior to the party that deprives someone of his property.

18. Addink et al 2010, p. 36.
19. Addink et al 2010, p. 56.
20. See also R. Widdershoven, ‘Europeanisering van het algemeen bestuursrecht: stand van zaken en toe-

komstperspectief’, in B. Schueler & R. Widdershoven (Eds.), Europeanisering van het algemeen bestuurs-
recht, VAR-reeks, Den Haag, Boom Juridische uitgevers, 2014, pp. 14-23.

21. G.H. Addink, ‘Algemene beginselen van goed bestuur’, in B. Schueler & R. Widdershoven (Eds.), Euro-
peanisering van het algemeen bestuursrecht, VAR-reeks, Den Haag, Boom Juridische uitgevers, 2014, p. 83;
Schlössels 2015, p. 10.

22. See also Tridimas 2006, p. 411.
23. ReNEUAL Model Rules, Book I, General Provisions, p. 9, available via <www.reneual.eu>. See also

Schlössels 2015, p. 5 and A.C.M. Meuwese, ‘De toekomst van het bestuursrecht’ – een reactie vanuit
Europeaniseringsperspectief’, 19 Nederlands Tijdschrift voor Bestuursrecht 2015, p. 2.
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Article 17 Charter could be applied in expropriation situations. However, a practical
example is hard to imagine as national expropriation proceedings do not easily trig-
ger the application of EU law, so that the Charter does not apply either. In fact, the
CJEU found itself incompetent to rule on the compatibility of Polish national expro-
priation lawwith article 17 of the Charter because in the circumstances of that case no
EU law was involved.24 Article 17 has been applied in other cases, mostly dealing
with decisions by EU institutions to freeze assets of individuals in order to prevent
terrorism.25 In this case law, no explicit reference is made to ‘good governance’ or
‘good administration’. Even in the absence of specific EU expropriation cases, we
can at least draw from the formulation of article 17 Charter, that the EU right to prop-
erty demands (a) a fair compensationwhich (b) is paid in good timewhile (c) the party
whose property is taken should be able to properly defend himself.

11.2.3 Good Governance in the Council of Europe

In contrast to the EUCharter, the European Convention onHuman Rights (‘European
Convention’) is silent on good governance. However, there is a ‘recommendation on
good governance’ in which the principle is defined.26 This recommendation – a ‘soft
law’ instrument –was published in 2007 by the Committee ofMinisters of the Council
of Europe. The addressees are the governments of the member states of the European
Convention. It was considered that public authorities play a key role in democracy.
Therefore, in their relationship with private parties, mistakes by governments should
be prevented as much as possible. According to the recommendation, governments
are especially regarded to make mistakes in administration when they do not act
at all or do not act in time. The Council of Europe encourages the member states
to develop a ‘right to good administration’ in order to minimize those mistakes. A
right to good administration consists of various rule-of-law–based safeguards,
namely the principles of lawfulness, equality, impartiality, proportionality, legal cer-
tainty, taking action within a reasonable time-limit, participation, respect for privacy,
and transparency. In the recommendation it is also stressed that the right to good
administration requires judicial review of administrative decisions.

In the absence of a definition of good governance in the European Convention, the
meaning of this concept has been developed in the case law of the ECHR. The CJEU
and the ECHR are formally not bound by each other’s case law. This is because the

24. Order of 11 December 2014 in Case 282/14, Stylinart sp z o.o./Skarb Państwa, not yet published.
25. E.g. Judgment of 3 September 2008 in Case 402/05 and C-415/05, Kadi and Al Barakaat/Council, [2008] ECR

I-06351; Judgment of 27 February 2014 in Case T-256/11, Abdelaziz Ezz and others/Council, not yet
published.

26. Recommendation CM/Rec(2007)7 of the Committee of Ministers to member states on good
administration.
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accession of the EU27 to the European Convention is still blocked by the negative opin-
ion of the CJEU.28 Therefore, the Luxembourg and Strasbourg courts are formally free
to define their own concept of good governance. In practice, there are many similar-
ities between the case law of the two courts.

In its case law the ECHR describes the principle of good governance as a requirement
that

where an issue pertaining to the general interest is at stake, especially when it affects fun-
damental human rights, the public authorities must act promptly and in an appropriate and
above all consistent manner.

Thewords used by the ECHR –where an issue of the general interest is at stake andwhen it
affects fundamental human rights – seem to imply a wide application of the principle of
good governance.

. GOOD GOVERNANCE AND THE RIGHT TO PROPERTY (ARTICLE  FP)

11.3.1 Case Law Explicitly Referring to ‘the Principle of Good Governance’

The first case in which the principle of good governance was mentioned in the context
of article 1 FP was the case of Moskal v. Poland (2009).29 Ms. Moskal was told by the
authorities that she could receive a special pension that would enable her to quit her
job to care for her child who was troubled by serious health problems. Moskal stop-
ped working and received the pension for a period of ten months. At that moment
local authorities discovered that they had made a mistake and suddenly revoked
the pension that had been granted for years, leaving Moskal without any income.

The ECHR starts – as usual – by sketching the framework of article 1 FP.30 The first
and most important requirement of Article 1 FP is that any interference by a public
authority with the peaceful enjoyment of possessions should be lawful. The second
requirement is that the interference has a legal basis. In other words, the interference
is subject to the conditions provided for by law. Thirdly, the means of interference
have to be reasonably proportionate to the aim sought to be realized. The ECHR calls

27. Article 6(2) Treaty on European Union provides: “The Union shall accede to the European Convention
for the Protection of Human Rights and Fundamental Freedoms. Such accession shall not affect the Uni-
on’s competences as defined in the Treaties”.

28. Opinion 2/13 of 18 December 2014, not yet published.
29. ECHR 15 September 2009, appl. no. 10373/05 (Moskal/Poland).
30. Moskal, paras. 49-50.

11 The Principle of Good Governance in Expropriation Law



this the requirement of a ‘fair balance’. It is here, at the level of the assessment of pro-
portionality, that the principle of good governance holds its place.

In the Moskal-case, the ECHR indicates that the principle of ‘good governance’
requires that:

where an issue in the general interest is at stake it is incumbent on the public authorities to
act in good time, in an appropriate manner and with utmost consistency.31

The ECHR refers to previous cases such as Beyeler v. Italy32 and Megadat.com v. Mol-
dova,33 where those principles had also been established, but not under the general
umbrella of the principle of good governance.

From the Moskal-case it can be seen that, in order to comply with the requirements of
good governance, the government must act (i) in good time, (ii) in an appropriate
manner, and (iii) with utmost consistency. Since Moskal, the ECHR has explicitly
mentioned the principle of good governance in approximately thirty cases, of which
twenty are simply follow-up cases of the Moskal-case. That leaves about ten ‘original’
cases. These cases are analyzed below in order to identify what they tell us about the
abovementioned three elements of the principle of good governance.

11.3.1.1 The Obligation to Act in Good Time
There are – so far – three varieties of cases in which an undue delay in the actions of
public authorities is considered to be in violation of the principle of good governance.
One group of such cases is related to situations in which public authorities have made
mistakes, but take too much time to correct them. This was for example the case in
Moskal, where the ECHR considers that the good governance principle should not,
as a general rule, prevent the authorities from correcting occasional mistakes, even
those resulting from their own negligence, but the authorities do have to act
‘promptly’.34

In the similar case of Dabrowski v. Poland,35 the ECHR uses different words but with
the same meaning: when dealing with matters of vital importance to individuals the
authorities have a duty to act speedily.36 Whenmentioning the principle of good gov-
ernance the ECHR refers to case law such as Beyeler v. Italy, Megadat.com v. Moldava,
Moskal v. Poland, and Öneryildiz v. Turkey.37

31. Moskal, para. 51.
32. ECHR 5 January 2000, appl. no. 33202/96 (Beyeler/Italy).
33. ECHR 8 April 2008, appl. no. 21151/04 (Megadat.com SRL/Moldova).
34. Moskal, para. 73.
35. ECHR 4 December 2012, appl. no. 31803/04 (Dabrowski/Poland).
36. Dabrowski, para. 66.
37. ECHR 30 November 2003, appl. no. 48939/99 (Öneryildiz/Turkey).
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In the case of Rysovskyy v. Ukraine,38 it was also the correction of a mistake made by
local authorities that prompted Ukrainian authorities to try to retrieve ownership of a
plot of land that was allocated to a Mr. Rysovskyy. The procedures concerning this
revocation took some twenty years and the – in the words of the Court – incoherent
and uncoordinated manner in which these procedures were played out created a contin-
uous ambiguity with respect to his entitlement to the plot of land.39 Here the ECHR
considered that the fact that no time frame is attached to the power to the authorities
to reconsider their decisions, including after the discovery of a mistake, significantly
undermines legal certainty in the realm of individual rights and civil transactions,
which is detrimental to the good governance principle and the lawfulness require-
ment under Article 1.40

Another side to the requirement to act in good time is highlighted by the case of Nek-
vedavičius v. Lithuania.41 Nekvedavičius submitted the request for the restoration of
his property rights that were lost during the Soviet occupation. Although he was
awarded with a right to receive compensation in the form of land or money, nothing
much happened for a period of more than eleven years. In particular, the authorities
never determined whether and when the applicant would receive a new plot of land
or compensation bonds, and for what value. Although the ECHR acknowledges that
the State of Lithuania may face various legal and factual issues of certain complexity
when resolving questions of restitution, in the present case the hindrance to the peace-
ful enjoyment of the property is considered to be mainly attributable to the State.42

The ECHR concludes that the domestic authorities did not act in line with the prin-
ciple of good governance to ensure thatNekvedavičiuswas granted sufficient certainty
about his property within a due period of time.43

A third example of undue delay – this time in court proceedings – is provided by the
case of JGK Statyba v. Lithuania.44 The case concerned a civil procedure between two
parties about the entitlement to a certain property. The proceedings lasted an exces-
sively long time, more than twenty years, and the delays were mainly attributable to
the State. The problem was that during these proceedings the disputed property was
seized, so the company Statyba could not sell it, although buying and selling of prop-
erty is its main business. The ECHR specifically states that as far as the obligation for
the authorities to consider alternative measures is concerned, compliance with the
principle of good governance must be taken into account.45 This means that in the

38. ECHR 20 October 2011, appl. no. 29979/04 (Rysovskyy/Ukraine).
39. Rysovskyy, para. 76.
40. Rysovskyy, para. 73.
41. ECHR 10 December 2013, appl. no. 1471/05 (Nekvedavičius/Lithuania).
42. Nekvedavičius, para. 88.
43. Nekvedavičius, para. 90.
44. ECHR 5 November 2013, appl. no. 3330/12 (JGK Statyba Ltd. and Guselnikovas/Lithuania).
45. JGK Statyba, para. 133.
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present case it would have been expected from the Court to ascertainwhether the con-
ditions for the application of provisional measures provided for in the domestic law
were indeed met, and, whether they continued to exist during the course of the
proceedings.46

11.3.1.2 The Obligation to Act in an Appropriate Manner
If an authority acts promptly in order to correct a mistake, the authority should also
act in an appropriate manner. This means that the need to correct an old ‘wrong’
should not disproportionately interfere with a new right which has been acquired
by an individual relying on the legitimacy of the public authority’s action in good
faith. In other words, state authorities failing to put in place or adhere to their own
procedures should not be allowed to profit from their wrongdoing or to escape their
obligations.

According to the ECHR, the risk of any mistake made by the State authority must be
borne by the State itself and the errors must not be remedied at the expense of the indi-
viduals concerned. In the context of revocation of a property title granted erroneously,
the good governance principle may also necessitate the payment of adequate compen-
sation or another type of appropriate reparation to its former good-faith holder.

A good example of this approach is to be found in the case of Albergas and Arlauskas v.
Lithuania.47 Mr. Albergas bought a plot of land from the Vilnius City municipality
which he later sold to Mr. Arlauskas. Some years later, Arlauskas was faced with a
civil claim from the former owner of the plot, who claimed restoration in natura of
her ownership rights to the disputed plot of land, as it was part of her father’s land
which had been nationalized by the Soviet authorities. This claimwas finally allowed
by the Supreme Court. It was established that the local authorities had not been enti-
tled to transfer the disputed property to Albergas before the question of restoration of
the rights of the former owners had been resolved.48

According to the ECHR, it was up to the authorities to verify Mr. Albergas’ eligibility
for allocation of the land and the conformity of the land sale with the procedures and
laws in force.49 Albergas was an ordinary citizen and the purchase was based on laws
which were applicable to all persons having the same status. He was therefore con-
sidered to be in good faith.50 Losing property that was acquired in good faith and then
receiving only a compensation of a part of the purchase price means that the error

46. JGK Statyba, para. 70.
47. ECHR 27 May 2014, appl. no. 17978/05 (Albergas and Arlauskas/Lithuania).
48. Albergas, para. 64.
49. Albergas, para. 65.
50. Albergas, paras. 66-69.
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made by the State authorities was remedied at the expense of the innocent
Mr. Albergas, which leads to a violation of article 1 FP.51

In the somewhat similar case of Bogdel v. Lithuania,52 the applicants had inherited a
plot of land, which the local government had sold to their mother, and which they
used for a kiosk and a café. The land was located right in front of the Trakai Island
Castle, one of the most important monuments of Lithuania. Six years later, the local
government had doubts regarding the legal validity of the sale, because the plot was
situated in a historical national park. The sale was annulled by the ECHR and the land
was returned to the government.

The ECHR considered that:

in the context of revoking ownership of a property transferred erroneously the good gov-
ernance principle may not only impose on the authorities an obligation to act promptly in
correcting their mistake.53

Referring to the case of Moskal, the Court continued: ‘but may also necessitate the
payment of adequate compensation or another type of appropriate reparation to
the former bona fide holder of the property.’54 In the circumstances of the case, the
compensation was adequate, because the daughters had received the sum their
mother had paid for the land.55 The case of Romankevic v. Lithuania56 shows a similar
outcome. After having granted a property title to Mr. Romankevic (who, by the time
the case entered into Strasbourg, was represented by his heir), the authorities granted
him a new plot without undue delay and without any negative consequences for the
heir. Therefore, it was held that the authorities had corrected their mistake in accor-
dance with the principle of good governance.57

A simple refund of the original purchase price is not as a rule a sufficient compensa-
tion, as is demonstrated by the case Pyrantiene v. Lithuania.58 Ms. Pyrantiene had
bought a plot of land from the Lithuanian authorities, which she used to grow veg-
etables and sell them on themarket. A few years later, the sale was annulled because it
turned out that the authorities did not have the right to sell the land. Pyrantiene obtai-
ned a compensation, which was based on the value of the land at the time of the sale.
The ECHR, referring to the principle of good governance, reasoned that there was a

51. Albergas, paras. 74-76.
52. ECHR 26 November 2013, appl. no. 41248/06, EHRC 2014/41 (Bogdel/Lithuania).
53. Bogdel, para. 66.
54. Idem.
55. Bogdel, para. 67.
56. ECHR 2 December 2014, appl. no. 25747/07 (Romankevic/Lithuania).
57. Romankevic, paras. 36-48, esp. para. 46.
58. ECHR 12 November 2013, appl. no. 45092/07 (Pyrantiene/Lithuania).
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significant disproportion between the land’s market value and the compensation that
was awarded. This was because the compensation

did not take account of the personal and social situation of the applicant, nor did it reflect the
real value of the property or the fact that it had been acquired by the applicant in good faith.59

Similarly, in Paplauskiene v. Lithuania60 it was held that the attribution of a new plot of
land plus the compensation for legal expenses was not an adequate compensation in
relation to the gravity of the interference with the property of the applicant. The
authorities had erroneously granted a plot of land to Mrs. Paplauskiene and took
too much time to correct this mistake. Given the health and old age of the applicant,
the compensation offered by the authorities was found to be insufficient. The Court
concluded that the authorities were in breach of the principle of good governance for
failing to act promptly after their mistake and failing to offer an adequate compensa-
tion. Since there was no fair balance between the gravity of the interference and its
legitimate aim (namely, the correction of granting property to the wrong person), arti-
cle 1 FP was held to be violated.61

Good governance therefore obliges authorities to repair any mistakes as promptly as
possible with due regard to the question whether this correction leads to an excessive
burden for the person who – in good faith – benefited from the mistake. If that is the
case, the principle good governance may require adequate compensation.

11.3.1.3 The Obligation to Act with the utmost Consistency
The fact that the third requirement related to the principle of good governance, the
requirement to act with utmost consistency, is not just a phrase, is proven by the case
of Maksymenko and Gerasymenko v. Ukraine.62 In 1995, a state enterprise – whose
immovable property includes several hostels – was transformed into a joint-stock
company. The company later sold a hostel in the Ukrainian city of Malyn to Maksy-
menko and Gerasymenko. A year later – in 2005 – a district prosecutor instituted pro-
ceedings at the Malynsky District Court requesting that the decision of 16 November
1995 and all subsequent transfers of ownership be declared invalid. The prosecutor
argued that the hostel’s privatization in 1995 had been unlawful. In the end this argu-
ment was shared by the court and the city council took the ownership of the hostel.

The ECHR notes that before taking the decision to sell the hostel to the current owners
the previous owner had informed the State authorities about possible complications,
but in January 2004 the town mayor had explicitly refused to take over ownership of

59. Pyrantiene, para. 71.
60. ECHR 14 October 2014, appl. no. 31102/06 (Paplauskiene/Lithuania).
61. Paplauskiene, paras. 41-56, esp. paras. 43 and 49.
62. ECHR 16 May 2013, appl. no. 49317/07 (Maksymenko and Gerasymenko/Ukraine).
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the hostels, including the one later sold to the applicants.63 A year later the prosecutor
instituted court proceedings seeking to invalidate the contract of sale as the hostel
should not have been privatized in the first place.64 However, a year after the decision
satisfying the prosecutor’s claim was upheld by a higher court, 85% of the hostel
apartments became privately owned by their occupants.65 This privatization of the
hostel rooms confirmed that the State did not intend to keep the building in question
to use as social housing.66 The State’s position was that Maksymenko and Gerasy-
menko had to turn for compensation to the company that sold the hostel, but that
company was already insolvent.67

In the eyes of the ECHR the fact that the applicants, who were purchasers in good
faith, were unable to be compensated for their losses, which had been inflicted on
them by the inconsistent and erroneous decisions of the State authorities, constitutes
a disproportionate burden on the applicants.68 From the words used by the Court it is
evident that the lack of any consistency in the way the authorities had acted in this
case puts a lot of weight in the scales, in the favor of the applicants.

11.3.2 Case Law Applying But Not Mentioning ‘the Principle of Good Governance’

In the cases that have been discussed so far, the ECHR explicitly mentioned the prin-
ciple of good governance, in the context of its analysis on the proportionality of the
interference. The Court then spelled out that the principle of good governance
requires to act in good time, in an appropriate manner and with the utmost consistency. This
consistent terminology is mostly found in cases where a property title was errone-
ously granted. The Court therefore scrutinizes the behavior of the government in
the procedure of correcting its mistake.

There are some cases inwhich the principle of ‘good governance’ is not explicitly stated.
However, in those cases the characteristics of the principle – namely the obligation to
act timely, appropriately and consistently – are applied. For instance, in the case of
Azzopardi v. Malta,69 article 1 FP was held to be violated. According to the ECHR there
was no fair balance, because forty years after his land had been expropriated,Mr. Azzo-
pardi still had not received any compensation.70 Due to this delay in being compen-
sated, the applicant “has been made to bear a disproportionate burden”.71

63. Maksymenko, para. 65.
64. Maksymenko, para. 66.
65. Idem.
66. Maksymenko, para 67.
67. Maksymenko, para 68.
68. Maksymenko, para 69.
69. ECHR 6 November 2014, appl. no. 28177/12 (Azzopardi v. Malta).
70. Azzopardi, para. 52.
71. Idem.
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The failure to act timely seems an important consideration here, but the ECHR
does not mention the principle of good governance. The reason for not mentioning
the principle is not clear. The reason may be that Azzopardi v. Malta is not a typical
Moskal v. Poland situation –where the principle was first mentioned. While inMos-
kal the authorities had made a mistake (an erroneous grant of a property title), this
was not the case in Azzopardi. The latter case concerned an expropriation proce-
dure, which was, in principle, in accordance with the law. However, the compen-
sation still had not been paid. Perhaps it is because of the absence of a clear
‘mistake’ by the authorities, that the reasoning of the ECHR in Azzopardi is placed
in the context of the case law on compensation rather than in the context of the case
law on good governance.

We have seen before that the principle of good governance requires a government to
act in an appropriate manner.72 In that context an individual should be adequately
compensated in cases of acquisition of land by governments. One of the well-known
cases in which the ECHR ruled about compensation is Potomska and Potomski v.
Poland.73 The Court clearly uses elements of the principle of good governance in its
analysis but does not define them as such.

In the 1970s, the Potomski had bought a plot of land from the Polish State, which was
classified as farming area. More than a decade later the plot was registered as a
national monument on the ground that there had been a Jewish cemetery in the begin-
ning of the 19th century. As a consequence, the authorities prohibited the couple to
construct the house that they had intended to build on the plot. The local authorities
intended to expropriate the plot but did not have enough funding for compensation.
Therefore, the Potomski complained that the government did not expropriate, and
did not offer them an alternative plot either, so that they had been in an uncertain
situation regarding their property during almost thirty years.

The ECHR considered that:

in the context of restrictions on the development of land resulting from a development plan,
the availability of a claim to have the property purchased by the authorities is a relevant
factor to consider.74

The Court found that the Potomski’s had been left – for decades – in a position in
which they could make no proper use of their property without receiving

72. ECHR 27 May 2014, appl. no. 17978/05 (Albergas and Arlauskas/Lithuania); ECHR 12 November 2013,
appl. no. 45092/07 (Pyranatiene/Lithuania); ECHR 14 October 2014, appl. no. 31102/06 (Paplauskiene/
Lithuania).

73. ECHR 15 September 2011, appl. no. 33949/05, EHRC 2011/99 (Potomska and Potomski/Poland).
74. Potomska and Potomski, para. 75.
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compensation and without having access to a procedure to end this situation.75 Arti-
cle 1 was held to be violated.

Here we see all the elements of good governance coming into play: a lack of prompt
action, an inappropriate conduct, and an inconsistent manner. As a foundation for
these elements, the ECHR made reference to case law dating from before Moskal,
where it ruled that where an issue in the general interest is at stake, it is incumbent on
the public authorities to act in good time, in an appropriate and consistent manner.76 Perhaps
for a reason that we do not know, or perhaps for no reason, the ECHR did not explic-
itly mention ‘the principle of good governance’.

11.3.3 Meaning of Good Governance in the Context of Article 1 FP

The question arises how the standard phrase the ECHR uses in its case law on article 1
FP – to act in good time, in an appropriate manner and with the utmost consistency – relates
to the background and the meaning of the concept of good governance discussed in
the first part of this contribution. It has been argued that these three criteria are all
aiming to guarantee legal certainty for the possessor when a government interferes
with its property.77 The example of the Tweede Maasvlakte at the beginning of this con-
tribution shows that postponed expropriation proceedings can indeed cause legal
uncertainty. The farmers do not knowwhen exactly theywill have to leave their prop-
erty, but expanding or selling their farms is not beneficial either because the real estate
value has already decreased. The obligation to act in time appropriately and consis-
tently, enhances legal certainty.

Furthermore, authors have pointed out that the principle of good governance in the
case law of the ECHR covers aspects such as properness, transparency, participation,
accountability, and human rights.78 For instance, the right to an adequate compensa-
tion, which we saw in the case of Potomski, would fall within the scope of the right to
an effective remedy (Article 13 of the Convention).

In the context of the political background of the need for norms of good governance,
namely the improvement of the rule of law in underdeveloped regions, it is not sur-
prising that many cases of the ECHR concern European countries where there are
clearly recognizable problems of maladministration. It is also understandable that
norms of good governance then play a role at the ‘fair balance’ stage of Article 1

75. Potomska and Potomski, paras. 77-80.
76. The ECHR made reference to, amongst other cases, ECHR 5 January 2000, appl. no. 33202/96 (Beyeler/

Italy).
77. D.G.J. Sanderink, ‘Het “principle of good governance” in het bestuursrecht’, Trema, 2014, p. 11.
78. Addink 2014, p. 72.
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FP. According to the ECHR, article 1 FP also has a social function, which must be
weighed when talking about proportionality.79

We did not come across cases in whichWestern European countries were ‘accused’ of
violating the principle of good governance. In our opinion, it is too quick to say that
the standard phrase of the ECHR is, in practice, only relevant for developing coun-
tries. Aswe have seen in our earlier example, the obligation to act in time is not always
respected in Western European countries either. Apart from the fact that Western
European countries are also bound by the case law of the ECHR, we therefore hold
the view that the principle of good governance deserves the same attention as in
developing countries. As national courts of the state parties are bound to the Conven-
tion, the standard phrase on good governance can be enforced on a national level. To
date, we are not yet aware of published Dutch case law in which the principle of good
governance was invoked in the context of expropriation.

. CONCLUS IONS ON THE PRINCIPLE OF GOOD GOVERNANCE IN

EXPROPRIATION LAW

It is clear that good governance has gained widespread attention both in the EU as
well as in the Council of Europe. In particular, the ‘principle of good governance’
found its way into the case law of the ECHR under article 1 FP. For the past few years,
it has figured prominently as a principle that has to be taken into account when asses-
sing the proportionality of an interference with certain possessions. In sometimes dif-
ferent wordings, it seems to encompass (i) the taking of prompt action, (ii) an
appropriate conduct, and (iii) acting in a consistent manner.

These requirements do not seem to be really new, as the ECHR itself refers to older
cases such as Beyeler v. Italy, Oneryildiz v. Turkey, and Megadat v. Moldova, in which
similar obligations have been expressed, albeit not as aspects of a principle of good
governance. On the other hand, the principle of good governance in relation to article
1 FP does not seem to be amere introduction of a new name tag either. In our opinion,
while explicitly acknowledging the principle and repeating it over and over again, the
ECHR is laying firm foundations for the further development of this principle in new
case law. The principle is given pride of place and although – as we have seen – it so
far appears to be a principle that causes trouble to countries in the east of Europe it
may certainly also have a normative influence on the actions of authorities inWestern
Europe.

79. J.A.M.A. Sluysmans & R.L. de Graaff, ‘Ontwikkelingen in het eigendomsbegrip onder artikel 1 Eerste
Protocol’, 39NTM/NJCM-Bulletin 3 2014, p. 269, referring to ECHR 14May 2013, appl.no. 26367/10 (Von
Thurn und Taxis/Germany), para. 23.
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We return to the example we started with, the nature compensation area for the
Tweede Maasvlakte. Could it not be argued that once a final decision to convert farm-
land into new nature is made – thus seriously interfering the land owners possessions
– such a decision should actually be carried out in a ‘prompt manner’? And a step
further, elaborating on the consideration of the ECHR in the Rysovskyy-case that there
should be a limited time frame for governments to correct their mistakes, could one
not argue that good governance requires a time-framed action in the context of dep-
rivations of property?

The development of the principle of good governance in article 1 FP cases provides
foundations for such claims on a national level. In this respect, through the case law of
the ECHR the principle of good governancemay have a direct impact on national law.
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 ON BENEFIT SHARING AND THE COMPENSATORY

APPROACH TO ECONOMIC DEVELOPMENT TAKINGS

Sjur K. Dyrkolbotn*

. INTRODUCTION

This contribution addresses the compensatory approach to the legitimacy of eco-
nomic development takings. Such takings occur when commercial companies benefit
from the state’s power to expropriate private property, typically land rights.1 In recent
years, takings of this kind have been subjected to increased critical scrutiny, particu-
larly in the United States, where many have argued that they are not takings for a
public use and therefore not legitimate.2

As a response to this, some scholars have suggested that the best way to regain legit-
imacy is to introduce rules and mechanisms that facilitate higher compensation pay-
ments for economic development takings.3 My overarching aim is to shed new light
on this idea, by asking howwell it can be expected to work in practice. I will approach
this question by carrying out a comparative study, informed by compensation law
and practices in the United Kingdom andNorway. One of the key questions I address

* PhD, cand. jur. (Bergen). Researcher, Department of Philosophy and Religious Studies, University of
Utrecht; PhD Candidate, Durham Law School. E-mail: s.k.dyrkolbotn@durham.ac.uk.
1. The standard example of an economic development taking is Kelo v. City of New London 545 US 469

(2005). For a critical commentary, see, e.g., C.E. Cohen, ‘Eminent Domain afterKelo v. City of New London:
An Argument for Banning Economic Development Takings’, Harvard Journal of Law & Public Policy,
Vol. 29, 2006, p. 491.

2. Such arguments proceed based on the so-called ‘public use test’ in the Fifth Amendment of the US Con-
stitution. For a small sample of US scholarship on this, see G.S. Alexander, ‘Eminent Domain and Sec-
ondary Rent-Seeking’, New York University Journal of Law & Liberty, Vol. 1, 2005, p. 958; L.S.
Underkuffler, ‘Kelo’s Moral Failure’,William &Mary Bill of Rights Journal, Vol. 15, 2006, p. 377; I. Somin,
‘Controlling the Grasping Hand: Economic Development Takings after Kelo’, Supreme Court Economic
Review, Vol. 15, 2007, p. 183.

3. See, generally, A. Lehavi & A.N. Licht, ‘Eminent Domain, Inc.’, Columbia Law Review, Vol. 107, 2007, p.
1704; J.E. Krier & C. Serkin, ‘Public Ruses’, 2004Michigan State Law Review, p. 859; A. Bell & C. Parcho-
movsky, ‘TakingCompensation Private’, Stanford LawReview, Vol. 59, 2007, p. 871; L.A. Fennell, ‘Taking
Eminent Domain Apart’, 2004 Michigan State Law Review, p. 957; B.A. Householder, ‘Kelo Compensa-
tion: The Future of Economic Development Takings’,Chicago-Kent Law Review, Vol. 82, 2007, p. 1029. See
also, the discussion in T.W.Merrill, ‘The Economics of Public Use’, Cornell Law Review, Vol. 72, 1986, pp.
61, 90-93.



is whether benefit sharing with owners can be reconciled with the ‘no-scheme’ prin-
ciple, according to which the expropriation scheme itself is not supposed to influence
the level of compensation awarded for the property that is taken.4

I begin in Section 12.2 by briefly presenting the US debate on the legitimacy of eco-
nomic development takings. I discuss various compensatory proposals and single
out a suggestion made by Lehavi and Licht for special consideration, since I believe
it is the most interesting in the literature so far.5 Then in Section 12.3, I present the no-
scheme principle in more depth. I choose to focus on the United Kingdom, where
I believe recent developments in case law suggests a new take on the relationship
between the no-scheme principle and the idea of benefit sharing.6 In particular,
I argue that recent clarifications in UK law illustrate that, despite appearances, the
no-scheme principle can be interpreted in a way that makes benefit sharing theoret-
ically possible in economic development cases.

But is it possible to achieve adequate benefit sharing in practice, by following the com-
pensatory route? I shed light on this question by looking to compensation procedures in
Norway, where systematic attempts have been made to ensure benefit sharing in rela-
tion to takings that facilitate hydropower projects. In Section 12.4, I provide back-
ground information and a brief comparative assessment of Norwegian law relating
to expropriation and compensation. Then, in Section 12.5, I present a case study of
expropriation of riparian rights for the purpose of hydropower development.

My conclusion is somewhat pessimistic. In particular, I believe the situation in Norway
illustrates inherent weaknesses of the idea that benefit sharing can be achieved through
compensation. Hence, I finish the article in Section 12.6 by arguing that the best way
forward is to move beyond compensatory viewpoints. In particular, I use my conclud-
ing remarks to highlight the idea that institutional alternatives can obviate the need for
expropriation altogether in many economic development situations.

4. The no-scheme terminology is established in the UK, see, e.g.Compulsory Purchase and Compensation: Dis-
regarding the Scheme (Discussion Paper, LawCommission 2001). In the UK, the basic no-scheme rule was
developed by the courts, and the common law expression of it is also known as the Pointe Gourde prin-
ciple, so named after Pointe Gourde Quarrying & Transport Company Limited v. Sub-Intendant of Crown
Lands (Trinidad and Tobago) [1947] UKPC 71. Statutory no-scheme rules are found in the Land Compen-
sation Act 1961, ss 5(3), 6, and 9 (see also, ss 14 to 17 regarding the planning permissions that may be
taken into account when calculating compensation). In comparative literature, no-scheme rules are also
sometimes referred to as elimination rules, see J. Sluysmans, S. Verbist & R. de Graaff, ‘Compensation for
Expropriation: How Compensation Reflects a Vision on Property’ European Property Law Journal, 2014,
pp. 3, 5, 21.

5. Lehavi & Licht, supra.
6. I believe my comparative approach is justified, as the core idea of the no-scheme principle seems to be

largely the same across different jurisdictions. In fact, I amnot aware of a single jurisdiction that does not
include some rule corresponding to (aspects of) the no-scheme principle. In addition to the jurisdictions
discussed in this article, I mention that no-scheme rules are also found in civil law jurisdictions like Ger-
many and the Netherlands, see Sluysmans, Verbist & de Graaff, supra, pp. 5, 21.
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. THE COMPENSATORY APPROACH TO ECONOMIC DEVELOPMENT

TAKINGS

Arguably, a distinguishing feature of economic development takings is that they give
takers the opportunity to profit at the expense of owners and their communities.7 For
the taker, business motives tend to dominate, while the public benefits at most indi-
rectly through potential economic and social ripple effects. The upshot is that the pub-
lic interest in an economic development taking can appear very limited compared to
the commercial interests of the taker.

In the United States, this becomes especially controversial because of the public use
requirement in the takings clause of the Fifth Amendment to the US Constitution.
Indeed, most of the academic work done on economic development takings in the
United States addresses the issue from this angle. From a European perspective, by
contrast, it is important to note that the question of legitimacy can arise independently
of public use/interest restrictions, if a taking for profit is seen as a disproportionate
interference with the rights of property owners.8

The issue of compensation also arises, with an additional dimension that is often par-
ticularly troublesome in economic development situations. In the absence of expropri-
ation, owners will normally be entitled to a share of the profit resulting from
commercial activity on their property. This right typically forms part of their ‘prop-
erty bundle’.9 However, benefit sharing is rarely achieved following an economic
development taking.10 Instead, a no-scheme rule typically kicks in, resulting in com-
pensation based on the pre-project value of the property that is taken.11

The primary policy reason for no-scheme rules is that the public should not have to
pay extra when it has a special want for some property. In particular, one of the main

7. Many US scholars have highlighted this aspect, e.g. Underkuffler, supra.
8. The importance of proportionality in relation to property as a human right has been emphasized by the

European Court of Human Rights (ECtHR). See, e.g. Lindheim and Others v. Norway [2012] ECHR 985,
paras. 119-125 with further references. The European Convention of Human Rights (ECHR) also con-
tains a public interest requirement (in the First Article of the First Protocol), but the ECtHR hardly ever
use it, as they regard themember states as having a wide ‘margin of appreciation’ in this regard, see, e.g.
James v. United Kingdom [1986] Series A No. 98, para. 46. Similarly, in Norway, the constitutional prop-
erty clause appears to prescribe a public use test, but most courts and legal scholars assume that this
places no practical restriction on the takings power. See, e.g. J. Aall, Rettsstat og Menneskerettigheter, Fag-
bokforlaget, Bergen, 2004, p. 249.

9. For a presentation of the bundle theory of property, influential in both the UK and the US, see, e.g. J.E.
Penner, ‘The “Bundle of Rights” Picture of Property’, UCLA Law Review, Vol. 43, 1996, p. 711.

10. See, e.g. Fennell, supra, pp. 965-966.
11. See, e.g. R.H. Freilich, ‘Condemnation Blight: Analysis and Suggested Solutions’ inA.T. Ackerman &D.

W. Dynkowski (Eds.), Current Condemnation Law: Takings, Compensation and Benefits, 2nd edn, American
Bar Association, Chicago, 2006, p. 81.
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purposes of eminent domain is to solve the holdout problem, which arises if owners
use their monopoly position to inflate the price of their property. However, when the
expropriation project itself is a commercial undertaking, there appears to be a short-
age of good policy reasons for disregarding the commercial value when compensat-
ing the owner. This value, after all, is not created by any holdout strategy on part of
the owner.

Yet for economic development backed up by eminent domain, no-scheme rules tend
to ensure that all the profit goes to the taker. In light of this, some US authors have
argued that failures of compensation are at the heart of the legitimacy issue. Some
go as far as to suggest that worries over the public use restriction in the US Consti-
tution can be seen as responses to a concern about the ‘uncompensated increment’
of takings.12

In addition to the question of benefit sharing, at least two additional compensation
concerns have been identified. First, the problem of the ‘subjective premium’ has been
raised, pointing to the fact that owners often value their own property higher than the
market value, for personal reasons.13 For instance, if a home is condemned, the
homeowners will typically suffer costs not covered by market value, such as the cost
of moving, including both the immediate ‘objective’ logistic costs as well as more sub-
tle costs, such as the cost of having to familiarize themselves with a new local com-
munity. Second, the problem of ‘autonomy’ has been discussed, based on concerns
arising from the fact that eminent domain deprives the owners of their freedom to
decide how to manage their property.14

In this article, I only consider the challenge of achieving fair benefit sharing. I
note, however, that achieving fairness in relation to other aspects seems even
more difficult. Hence, setting up a framework for benefit sharing is an important
first step towards a successful compensatory approach to economic development
takings.

Arguably, the most interesting framework suggested so far is due to Lehavi and
Licht.15 They propose a new kind of institutional structure, called a Special Purpose
Development Corporation (SPDC). The idea is that owners affected by eminent

12. See Fennell, supra, p. 962.
13. Id., p. 963.
14. Id., pp. 966-967. For a general personhood-building theory of property law, seeM.J. Radin,Reinterpreting

Property, University of Chicago Press, Chicago, 1993. For a general economic theory of the subjective
value of independence, see M. Bens & B.S. Frey, ‘Being Independent is a Great Thing: Subjective Eval-
uations of Self-Employment and Hierarchy’, Economica, Vol. 75, 2008, p. 362. For so-called ‘progressive’
property theories, see, generally, G.S. Alexander et al., ‘A Statement of Progressive Property’, Cornell Law
Review, Vol. 94, 2009, p. 743.

15. See, generally, Lehavi & Licht, supra.
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domain should be able to choose between standard pre-project (market) values and
shares in an SPDC.16 This companywill exist only to implement a specific step in the
implementation of the development project, namely the transaction of the property
rights.17

The idea is that the SPDC will either choose to offer the property rights on an auction
or else negotiate a deal with a designated developer.18 After completing the sale, the
SPDC will divide the proceeds as dividends, before being wound up.19 This is meant
to ensure that the owners receive the post-project value of the property. At the same
time, since the owners are under an obligation to sell their property eventually, the
holdout problem is avoided. Lehavi and Licht’s proposal stands out because it has
an institutional dimension that challenges the way in which decisions are tradition-
ally made in expropriation proceedings.

Other scholars, by contrast, have tended to focus on reform proposals that do not chal-
lenge the basic procedural structure of expropriation. Merrill, for instance, discusses
the idea that 150% of market value should be awarded for ‘suspect’ takings, including
those forwhich the public use requirement raises doubts.20 Krier and Serkin propose a
system that provides compensation for a property’s special suitability to its owner,
alternatively a system where compensation is based on the court’s assessment of
post-project value.21 Fennell proposes a system of self-evaluation of property for tak-
ings purposeswith tax-breaks given to thosewho value their property close tomarket
value (to avoid overestimation).22 Bell and Parchomovsky also propose self-evalua-
tion, but rely on a differentmechanism to prevent overestimation; tax liability is based
on the self-reported value and no property can be sold by its owner for less than her
reported value.23

16. Id., p. 1741. The claim (implicit in Lehavi & Licht’s work) that market value compensation is the stan-
dard approach cannot be maintained in a comparative setting. See, e.g. T. Allen, ‘Liberalism, Social
Democracy and the Value of Property under the European Convention of Human Rights’, International
and Comparative LawQuarterly, Vol. 59, 2010, p. 1055. Allen discusses a tension in Europe between ‘social
democratic’ and ‘liberal’ approaches to compensation, where the former rejects market value as a star-
ting point. I remark that the distinctions that arise here pertain mainly to the balancing of public and
private interests in property.While highly interesting, these distinctions become less relevant in the con-
text of studying economic development takings (where the main issue, arguably, concerns (im)balances
between opposing private interests).

17. Id., p. 1741.
18. Id., p. 1735.
19. Id., p. 1741.
20. Merrill, supra, pp. 90-93. With further references to Berger, supra, pp. 243-245; R.A. Epstein, Takings: Pri-

vate Property and the Power of Eminent Domain, Harvard University Press, Cambridge, Massachusetts,
1985, pp. 173-175. Merrill is generally supportive of the proposal, but also discusses possible objections.

21. Krier & Serkin, supra, pp. 865-873.
22. Fennell, supra, pp. 995-996.
23. Bell & Parchomovsky, supra, pp. 890-900.
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Compared to such proposals, I think Lehavi and Licht’s suggestion is at once more
realistic, more subtle, and more challenging. To unpack their idea further, I think it
is helpful to distinguish between the particularities of SPDCs and the underlying con-
ceptual premise. In this way, onemay address the latter without being sidetracked by
practical objections.

To this end, I identify the core of the SPDC proposal as the idea that takings for eco-
nomic development can be seen as a form of compulsory incorporation, a pooling of
resources that is useful in overcoming market failures.24 In the words of Lehavi and
Licht:

The exercise of eminent domain powers thus resembles an incorporation by the government
of all landowners with a view to bringing all the critical assets under hierarchical gover-
nance. Establishing a corporation for this purpose and transferring land parcels to it thus
would bemerely a procedural manifestation of the substantive economic reality that already
takes place in eminent domain cases.25

If we look at the rationale behind economic development takings in this way, we are
confronted with a possible lack of good policy reasons for granting the entire profit to
the taker. Indeed, the justification provided for eminent domain in economic devel-
opment situations often only extends to the necessary pooling of resources, without
providing any justification for depriving owners of the commercial potential inherent
in their land.26

Lehavi and Licht challenge the traditional narrative of expropriation on this point in a
very convincing way. On the practical side, however, it seems difficult to come up
with a reliable pricing mechanism that does justice to the basic idea. Merely setting

24. Lehavi & Licht, supra, pp. 1732-1733.
25. Id., p. 1734.
26. Id., pp. 1735-1736. It is important to note, however, that in some cases, the public purpose of a taking can

be to deprive the owner of economic privileges that are considered undesirable from a societal perspec-
tive (I will not enter the discussion about the extent to which this is legitimate). This can also lead to
private-to-private transfers, such as in the US case of Hawaii Housing Authority v. Midkiff 467 US 229
(1984). But cases like this are not economic development takings in the sense I am using that term in
this article. I note, however, that the distinction between economic development takings and other kinds
of takings can be hard to define. For instance, C.E. Cohen, who proposes a ban on economic develop-
ment takings, briefly considers the difficulty of providing a clear definition, but in the end retreats to a
proposal based on banning private-to-private transfers, with some explicit exceptions for non-profit
undertakings, see Cohen, supra, at pp. 558-567. I am not convinced that this is the right approach,
and I believe a further investigation into the best way to define economic development takings is an
interesting avenue for future research. For instance, it would promise to shed new and interesting light
on Justice O’Connor’s nuanced position on legitimacy (O’Connor delivered both the leading opinion in
favor of private-to-private transfers inMidkiff, as well as the leading dissent, objecting against it, inKelo).
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up an SPDC seems insufficient, since it provides no guarantee that there will be an
actual, well-functioning, market for its rights.

In particular, the fact that a development proposal has commercial potential does not
by itself ensure that a market will form. Indeed, a typical case of eminent domain for
economic development will arise from planning measures that set up a de facto devel-
opment monopoly, e.g. by specifying the development project in such detail that only
a specific party will be interested in carrying it out. This designated developer – the
future beneficiary of the taking –might also have been active during the planning pro-
cess, perhaps even as the primary author of the plans.27

It seems largely unrealistic to think that other potential developers will be interested
in competing for rights that are packaged to facilitate a specific development project
undertaken by a specific party. Hence, to work in practice, it seems that the SPDC
proposal needs to be accompanied by significant reforms in planning law. The over-
arching challenge is to organize planning so that it becomes market facilitating and
owner empowering, not a tool for powerful special interests to assume control over
property owned by weaker parties.

As an illustration of this challenge, as well as its subtle interaction with the takings
issue, I think it is illuminating to look back in history, to the so-called mill acts, which
were a source of great controversy in many US states throughout the 19th century.28

The typical mill act provided a framework for managing jointly owned water
resources, in many cases also by empowering the government to sanction takings that
would transfer water rights from one private party to another.29

In some cases, the private takings arising from this were pure economic development
takings, allowing a commercial company with little or no prior connection to the land
the right to condemn essential water resources wanted for economic development,
e.g. hydroelectric plants.30 However, in other cases, private takings were sanctioned

27. For an example, I refer to the infamous case of Poletown Neighborhood Council v. City of Detroit 410 Mich.
616 (1981). In Poletown, around 1300 homes were condemned at the request of General Motors, who
wished to set up a new car assembly plant where the homes had been. Although this was a taking
for profit, it seems hard to imagine that any other developer would be interested in bargaining for
the right to purchase the entire site in question, taking into account its scale and how it had been laid
out especially so that it would suit plans formulated by General Motors.

28. See, e.g. L. Berger, ‘The Public Use Requirement in Eminent Domain’, Oregon Law Review, Vol. 57, 1978,
pp. 203, 206-207. See also, E.E. Meidinger, ‘The ‘’Public Uses’’ of Eminent Domain: History and Policy’,
Environmental Law, Vol. 11, 1980, p. 1, especially at pp. 23-25.

29. Id.
30. See, e.g. Alabama Interstate Power Co. v. Mt. Vernon-Woodberry Cotton Duck Co. 186 Ala. 622, 65 So. 287

(1913), at p. 288. This particular case later went to the Supreme Court, where Justice Holmes made
his famous comment that “the inadequacy of use by the general public as a universal test is established”,
see Mt. Vernon-Woodberry Cotton Duck Co. v. Alabama Interstate Power Co. 240 US 30 (1916), at p. 32. I
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to provide shared benefits to the affected property owners, as well as other water
users, as a community, e.g. by preventing holdouts from blocking the construction
of grist mills to serve local farming needs.31 In yet other cases, the use of eminent
domain was meant to empower the owners of the most valuable water rights, by
granting them access to ancillary rights, e.g. the right to flood their upstream neigh-
bors by constructing dams.32

In my opinion, it is inappropriate to group together all these kinds of property interfer-
ences and treat them as though they are the same. Indeed, only the first kind of inter-
ferencementioned here qualifies as a typical economic development taking as I use that
term. Interestingly, state courts also varied greatly in their assessments of legitimacy
with respect to different kinds of private takings empowered by mill acts.33

Many scholars argue that divergences in state jurisprudence on this point can be
understood as doctrinal differences arising from a tension between a ‘narrow’ and
a ‘broad’ understanding of the public use requirement.34 However, it seems tome that
state courts also had something important in common, namely a contextual approach
that allowed them to recognize important functional differences between different
kinds of private takings.

Here I would like to emphasize one particularly interesting strand of jurisprudence,
developed by the Massachusetts state court during the 19th century. This court con-
sistently held that private takings inmill act caseswere justified because theywere not
takings at all, but compulsory arrangements for cooperation among owners.35 This
resonates nicely with the overarching point made by Lehavi and Licht, as we are
asked to reconceptualize a private taking by thinking of it as a form of incorporation
that benefits the owners as a group.36

remark that the scope of the statutory rules under scrutiny in this case, which justifies viewing this as a
mill act case rather than a case revolving around a public utility, is made clearer in the judgement of the
Supreme Court of Alabama cited above, see particularly the dissenting opinion of Justice de Graffenried
at pp. 296-297.

31. See, e.g. Stowell v. Flagg 11 Mass. 364 (1814).
32. See, e.g. Head v. Amoskeag Mfg. Co. 113 US 9 (1885).
33. See, e.g. Meidinger, supra, pp. 24-25.
34. Id., see also, Berger, supra, at p. 206.
35. See, e.g. Murdock v. Stickney 62 Mass. 113, p. 116 (“The principle on which this law is founded is not, as

has sometimes been supposed, the right of eminent domain, the sovereign right of taking private prop-
erty for public use.”) See also, Fiske v. Framingham Mfg. Co. 12 Pick. 68 (1831), pp. 72-73 (explaining that
the Massachusetts Mill Act was meant as a solution to the problems that arise when no riparian owner
can exercise his ‘full rights’ without interfering with the rights of other owners). See also, Meidinger,
supra, at p. 25.

36. I also mention a close parallel to ideas underlying the proposal for institutional reform made by Heller
andHills, discussed briefly in Section 6. SeeM.Heller & R. Hills, ‘LandAssemblyDistricts’,Harvard Law
Review, Vol. 121, 2008, p. 1465.
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Later case law and scholarship appears to have largely ignored or ridiculed this early
move toward the incorporation perspective. For instance, Meidinger describes it as an
‘‘artful’’ argument used to justify a highly preferential treatment of themanufacturing
industry in Massachusetts.37 Arguably, this misses an important point, namely that
the incorporation perspective appears more fine-grained and respecting of the rights
of owners than a traditional takings perspective, whereby economic development
takings can only be justified by a general widening of the notion of public use. At
the same time, there might well be considerable truth in Meidinger’s claim regarding
the preferential treatment given to the manufacturing industry. This, in turn, illus-
trates the considerable practical challenge of setting up and maintaining an efficient
and fair system based on an incorporation approach to economic development tak-
ings. I briefly return to this challenge towards the end of my article. For now, I focus
on the conceptual premise and its main implication for the compensation issue,
namely, that compensation should normally be based on development values when
property is taken for commercial development.

This idea appears to confront the no-schemeprinciple headon. The next section is devoted
to discussing this seeming tension in more depth. I will argue that, contrary to appear-
ances, it is in fact possible to justify benefit sharing in economic development cases in
a way that is consistent with (one interpretation of) the no-scheme principle. To do this,
I look to the United Kingdom,where recent case law on the no-scheme rule seems to sug-
gest an interpretation that remains open, in principle, to sharing of commercial values.

. THE NO-SCHEME PRINCIPLE

The no-scheme principle is easy enough to comprehend when it is presented in gen-
eral terms: the valuative effect of the expropriation scheme should not influence the
compensation award. However, difficult questions arise as soon as this idea is to be
applied in concrete cases. The principle is demanding on the appraisers, in particular,
who must first specify a counterfactual situation without an expropriation scheme,
and then proceed to calculate on this basis.

How should they determine what the relevant counterfactual world looks like? It is
tempting to consider this a ‘‘question of fact for the arbitrator in each case’’, as expres-
sed by the Privy Council in Fraser, a Canadian case from 1917.38 However, as the his-
tory of the no-scheme rule in the United Kingdom has shown, this point of view is not
tenable.39 The problem is that the nature of the no-scheme world cannot be

37. Meidinger, supra, at p. 24.
38. Fraser v. City of Fraserville [1917] AC 187, p. 194.
39. For a history of the rule in UK law, clearly illustrating the difficulty in interpreting it and applying it to

concrete cases, I point to Appendix D of Towards a Compulsory Purchase Code: (1) Compensation (Report
no. 286, Law Commission 2003). See also, Compulsory Purchase and Compensation: Disregarding the Scheme,
supra.
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determinedwithout makingmany assumptions, several of which depend on how one
understands the law.

The challenges that arise in this regardwere discussed in detail by LordNicholls in the
recent case ofWaters.40 He described the task as ‘‘daunting’’, noting also that some of
the more recent statutory provisions in the United Kingdom “defy ready comprehen-
sion”.41 In Waters, the Lords made a particular point out of resolving a tension that
was identified between the principle relied on in the Pointe Gourde case from 1947
and the reasoning adopted in the so-called Indian case from 1939.42 In the Indian case,
the schemewas given a very narrow interpretation, with Lord Romer interpreting the
scope as follows:

The only difference that the scheme has made is that the acquiring authority, who before the
scheme were possible purchasers only, have become purchasers who are under a pressing
need to acquire the land; and that is a circumstance that is never allowed to enhance the
value.43

Importantly, this did not entail that the purchaser’s demand for the property was to
be disregarded, since, as Lord Romer puts it, “the fact is that the only possible pur-
chaser of a potentiality is usually quite willing to pay for it”.44

40. Waters and Others v. Welsh National Assembly [2004] UKHL 19.
41. Id., p. 19. See also, the discussion on the relationship between statutory and common law no-scheme

rules in Transport for London v. Spirerose Limited [2009] 1 WLR 1797. This case dealt with the situation
that arises if, in the absence of the expropriation scheme, the original owner would have been in a good
position to obtain planning permission for alternative development. The main question was whether
this prospect should be reflected in the valuation in a manner proportionate to the probability of obtai-
ning a license, resulting in a so-called ‘hope value’, or as a certainty, under the balance of probabilities
rule of proof (resulting in higher compensation). It was clear that it was likely, but not certain, that plan-
ning permission would in fact have been granted in the absence of the expropriation scheme. However,
the House of Lords rejected the approach of the lower courts, which had been to treat planning permis-
sion as a certainty. In doing so, the Lords also argued against a broad application of the Pointe Gourde
principle (which could have encouraged more counter-factual thinking and a balance of probabilities
approach). Instead, they preferred to focus on the statutory no-scheme rules found in the Land Com-
pensation Act 1961, which made hope value seem more natural (antithetically, in the absence of stat-
utory rules to suggest counterfactual assessment on this point). The Lords’ apparent support for
statutory no-scheme rules, despite their complexities, complements (and contrasts) with the reasoning
in Waters, but it remains to be seen whether Transport for London will become an important precedent
outside the specific context of hope value calculations. For an argument that it should put the common
law no-scheme principle ‘largely to an end’, see R. Gupta, ‘Ruling Rewrites Case Law on Compensation
Terms’, 2009 (Dec) Planning, 2009, p. 9. For a contrasting view (much better argued, in my opinion), see
R. Carnwath, ‘After Spirerose – Back to the Common Law?’, 2011 (May) Journal of Planning & Environ-
ment Law, p. 527.

42. Vyricherla Narayana Gajapatiraju v. Revenue Divisional Officer, Vizagapatam [1939] AC 302; Pointe Gourde
Quarrying & Transport Company Limited v. Sub-Intendant of Crown Lands (Trinidad and Tobago), supra.

43. See Id., Vyricherla Narayana Gajapatiraju v. Revenue Divisional Officer, Vizagapatam, p. 319.
44. Id., pp. 316-317.
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In Pointe Gourde, a different stance was adopted.45 The case concerned a quarry that
was expropriated for the construction of a US naval base in Trinidad. The appraiser
found that if the quarry had not been forcibly acquired, it could have supplied the US
naval base on a voluntary basis, thereby increasing its profits. However, the value of
this potential fell to be disregarded, with LordMacDermott describing the no-scheme
rule as follows:

It is well settled that compensation for the compulsory acquisition of land cannot include an
increase in value, which is entirely due to the scheme underlying the acquisition.46

This was at odds with the position taken by Lord Romer in the Indian case. Indeed, if
the US military had not been in possession of a compulsory purchase order, they
would most likely have been ‘quite willing’ to pay for the quarry’s services.

In Waters, both Lord Nicholls and Lord Scott addressed this tension in detail. They
then offered a reconciliatory interpretation, which narrows the no-scheme rule com-
pared to how it has usually been understood following Pointe Gourde.47 Moreover, the
Lords noted the need for reform and legislation, with Lord Scott describing the cur-
rent state of the law as ‘‘highly unsatisfactory’’.48

To explain how a seemingly simple principle could become so troubling in practice, I
believe it is useful to keep in mind the effect of extensive planning legislation, intro-
duced in many western jurisdictions during the 20th century. Today, development of
property tends to be contingent on governmental licenses. Moreover, the power to
expropriate is often granted as part of comprehensive regulation, following land-
use plans that encompass more than the particular project that will benefit from com-
pulsory purchase. As a result, it has become increasingly difficult to ascertain what is
meant by the ‘scheme’ in compensation cases. Does it include the complete planning
history, some particular portion of it, or only the final act of compulsion?

To make this question easier to answer in concrete cases, it can help to look at under-
lying policy objectives. In this regard, is important to note that the no-scheme prin-
ciple embodies two distinct purposes that can branch out and give rise to quite
distinct rules.49 First, the principle has an important positive dimension, which serves
to enhance compensation payments. Property owners should not only be compen-
sated for the direct loss of their property, but also for any depreciation of their pro-
perty’s value following the decision to expropriate.

45. Pointe Gourde Quarrying & Transport Company Limited v. Sub-Intendant of Crown Lands (Trinidad and
Tobago), supra.

46. Id., p. 572.
47. A. Baum et al., Statutory Valuations, 4th edn, Routledge, Oxon, 2014, pp. 242-244.
48. Waters and Others v. Welsh National Assembly, supra, p. 164.
49. See Towards a Compulsory Purchase Code: (1) Compensation, supra, pp. 69-70.
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This is easy to justify. It seems unreasonable if the deleterious effects of a threat of
compulsion are permitted to result in reduced compensation payments. However,
under the extensive planning regimes common today, it is not clear where to draw
the line. When is the regulation leading up to the scheme a reflection of public control
over property use, and when should it be regarded as a measure specifically aimed at
compelling private owners to give up their property?

This question may be linked to the more general question of whether or not the state
should be liable to pay compensation for regulation that adversely affects the poten-
tial for future development.50 In jurisdictions where such compensation is not usually
awarded, includingNorway and the United Kingdom, it is easily argued that the pos-
itive aspect of the no-scheme principle must be limited correspondingly. Why should
a depreciation of value due to regulation imply compensation when the property is
expropriated, but not otherwise?

In addition to its positive dimension, the no-scheme principle also has an important
negative dimension, expressed in Pointe Gourde as the principle that an increase in
value should be disregarded when it is “entirely due to the scheme”.51 This aspect
has attracted more interest and controversy than the positive dimension, especially
in the United Kingdom, as demonstrated by Waters.52

It is not surprising that the negative aspect of the no-scheme principle can result in
complaints. After all, property owners stand to lose whenever it is applied. However,
on a traditional understanding of the public purpose of expropriation, the negative
aspect of the rule is also easy to justify. In Waters, Lord Nicholls describes the main
policy reason as follows:

When granting a power to acquire land compulsorily for a particular purpose Parliament
cannot have intended thereby to increase the value of the subject land. Parliament cannot
have intended that the acquiring authority should pay as compensation a larger amount
than the owner could reasonably have obtained for his land in the absence of the power.
For the same reason there should also be disregarded the ‘special want’ of an acquiring
authority for a particular site which arises from the authority having been authorised to
acquire it.53

50. In some jurisdictions, one will sometimes regard this as a taking in its own right, known as a regulatory
taking in the US. For a comparative study of this issue, see, generally, R. Alterman (Ed.), Takings Inter-
national: A Comparative Perspective on Land Use Regulations and Compensation Rights, American Bar Asso-
ciation, Chicago, 2010.

51. Pointe Gourde Quarrying & Transport Company Limited v. Sub-Intendant of Crown Lands (Trinidad and
Tobago), supra, p. 572.

52. But see, Transport for London v. Spirerose Limited, supra.
53. Waters and Others v. Welsh National Assembly, supra, p. 18.
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This is a reasonable justification. Notice, however, that LordNicholls avoids using the
word ‘scheme’. Rather, he speaks of what the owner could reasonably have obtained
in the absence of the power to expropriate. In this way, he seems to prescribe a rather
narrow interpretation of the negative dimension of the no-scheme rule.54 It is the
power to expropriate that should not give rise to an increased value, nothing is said
at this stage about the scheme that benefits from it.

It would appear, therefore, that nothing in principle prevents property from being
compensated based on its value in a scheme that differs from the scheme underlying
expropriation simply in that it has not been granted a power to expropriate. Indeed,
this seems crucial for the remainder of LordNicholls’ arguments, used to reconcile the
Indian case with Pointe Gourde.

In my opinion, this reasoning also permits us to formulate a new take on the no-
scheme principle and benefit sharing in the context of economic development. In
the absence of a power to expropriate, commercial projects can still be successfully
implemented, if they rely on cooperation with owners instead of compulsion.55 For
the owners, therefore, the loss of a participation opportunity in such cases is a conse-
quence of the taking. As such, the right to compensation for the corresponding loss
should follow from the no-scheme rule itself, as formulated by Lord Nicholls in
Waters.

Despite this, the issue of benefit sharing following compulsory purchase for commer-
cial development does not appear to be resolved in UK case law.56 To my knowledge,
the issue has not been addressed explicitly by any of the higher courts. However, the
UK Supreme Court touched on it in the recent case of Bocardo.57 This case was decided
under dissent, suggesting that the clarifications offered in Waters have not been as
conclusive as hoped.

In Bocardo, conflict arose in relation to a reservoir of petroleum that could not be
extracted without carrying out works beneath the surface owner’s land (the surface
owner was not the owner of the petroleum). The first question that arose was whether

54. SeeAndrewBaum et al., supra, pp. 242-244; S. Crow, ‘Compulsory Purchase for Economic Development:
An International Perspective’, 2007 (Aug) Journal of Planning & Environment Law, p. 1102.

55. It might be impossible to achieve development in practice if the owners refuse to cooperate. However, it
would seem objectionable to conclude from this that the compensation to recalcitrant owners should be
reduced, for what is an entirely subjective reason.

56. See also, Crow, supra, at p. 1114. Crow argues in favor of benefit sharing in case of economic develop-
ment, and questions a broad application of the no-scheme principle in such cases. Moreover, he notes
that some benefit sharing might already be achieved in the UK, under the current no-scheme principle
(and related rules pertaining to planning presumptions), and flags this as a matter for “further research
and consideration“.

57. Star Energy Weald Basin Ltd & Anor v. Bocardo SA (2010) 5 WLR 654 (UKSC).
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the extraction that had already been carried out, without the surface owner’s permis-
sion, amounted to an infringement of property rights. This was answered in the affir-
mative. The second question that arose was how to compensate the owner. The
Supreme Court, following some deliberation, found that the case should be decided
based on an application of the no-scheme principle.

The crucial point of disagreement arosewith respect towhether or not the special suit-
ability, or key value, of the appellant’s land, pre-existed the petroleum scheme. In
Waters, the House of Lords had cited and expressed support for the following pas-
sage, taken from Mann LJ’s judgement in Batchelor:

If a premium value is ‘entirely due to the scheme underlying the acquisition’ then it must be
disregarded. If it was pre-existent to the acquisition itmust inmy judgement be regarded. To
ignore the pre-existent value would be to expropriate it without compensation and would
be to contravene the fundamental principle of equivalence.58

Relying on this distinction between the potentialities that are ‘preexisting’ and those
that are due to the scheme, the minority in Bocardo, led by Lord Clarke, made the fol-
lowing observation:

Anyone who had obtained a licence to search, bore for and get the petroleum under Bocar-
do’s landwould have had precisely the same need to obtain a wayleave to obtain access to it
if it was not to commit a trespass. So it was not the respondents’ scheme that gave the rel-
evant strata beneath Bocardo’s land its peculiar and unusual value. It was the geographical
position that its land occupies above the apex of the reservoir, coupled with the fact that it
was only by drilling through Bocardo’s land that any licence holder could obtain access to
that part of the reservoir that gives it its key value.59

Themajority, led by Lord Brown, rejected this view and interpreted the notion of ‘pre-
existence’ quite differently:

To my mind it is impossible to characterise the key value in the ancillary right being
granted here as ‘pre-existent’ to the scheme. There is, of course, always the chance that
a statutory body with compulsory purchase powers may need to acquire land or rights
over land to accomplish a statutory purpose for which these powers have been accor-
ded to them. But that does not mean that upon the materialisation of such a scheme, the
‘key’ value of the land or rights which now are required is to be regarded as ‘pre-
existent’.60

58. Batchelor v. Kent County Council (1989) 59 P & CR 357, 361. Cited by Lord Nicholls inWaters and Others v.
Welsh National Assembly, supra, p. 65.

59. Star Energy Weald Basin Ltd & Anor v. Bocardo SA, supra, p. 42.
60. Id., p. 83.

 Part III Consequences



The case was resolved in keeping with this view, but the dissent illustrates the diffi-
culty of applying the no-scheme principle to an expropriation scheme that unlocks a
commercial potential inherent in the land that is taken. Is it possible for the govern-
ment to grant the value of this potential to the taker, by granting all the necessary
licenses, without regarding the potential itself as having been taken from the owner
of the property?

This issue does not primarily depend on the scope of the scheme as such. In Bocardo, it
was obvious that the scheme was the entire project aimed at extracting petroleum
from the reserve, including the necessary works beneath the appellant’s estate. How-
ever, it was still unclear whether the special value of the appellant’s land could be said
to exist independently of this scheme.

The deeper question that arises in these kinds of situations is the following: when
should we attribute the value of a given land use to a regulatory act of government,
and when should we attribute it to nature, by regarding it as a fruit of the land? In
jurisdictions where land is subject to private ownership, this corresponds to the fol-
lowing question: when is a property value that is unlocked by a development scheme
part of the original owner’s bundle of rights?

To answer this question, it is tempting to look for a causal link between scheme and
value, to answer whether or not the value was preexistent. But as Bocardo illustrates, it
is not obvious what counts as good evidence for such a link. Moreover, it seems that
one’s perspective on this will tend to depend also on one’s point of view on the much
more general question of what the ‘property’ in question consists of in the first place.61

To illustrate, Lord Clarke remarked that the state, following nationalization in 1934,
could have given the right to extract the petroleum to someone else.62 This is cer-
tainly true. Hence, it is hard to disagree with him that “the key value was not created
by the 1934 Act or the grant of the petroleum license to Star”.63 But, then, whose value
was it, and was it a commercially realizable value for which compensation should be
awarded?

Here Lord Clarke appears to assume that the value belonged to the surface owner and
that this owner would have been able to make a profit from it in the absence of the

61. This also touches on philosophical debates regarding the correct way to conceive of property in the law,
for instance the debate surrounding the bundle theory, see, generally, D.B. Klein& J. Robinson, ‘Property:
A Bundle of Rights? Prologue to the Property Symposium’, Econ Journal Watch, Vol. 8, 2011, p. 193. For
an interesting collection of articles on property and community, many of which appear relevant to
bringing out the nuances of legitimacy, seeG.S. Alexander & E. Peñalver (Eds.),Community and Property,
Oxford University Press, New York, 2010.

62. Star Energy Weald Basin Ltd & Anor v. Bocardo SA, supra, p. 163.
63. Id., p. 163.
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expropriation scheme. This, I believe, is a leap that requires further justification. The fact
that some piece of land has preexistent value does not mean that the owner is entitled to
that value, or that the value can ever be translated into a financial profit for owners.

Even in the absence of a causal link between scheme and value, one might be entitled
to conclude that the special value falls to be disregarded. This is so because it might
already have been removed from the owner’s bundle through regulation, or because
it should not be considered to have formed part of the bundle in the first place. In the
case of Bocardo, I think this perspective can be used to make sense of Lord Brown’s
argument that the value of the strata should not be regarded as preexistent. At first
sight, his argument seems rather strained. After all, it was the physical conditions that
gave the land its value, not the fact that a development license had been granted.
However, by looking at the argument in more depth, it is tempting to rephrase the
conclusion by saying that the special suitability of the strata was found to have no
commercial value under the prevailing regulatory regime.

I am agnostic about the correct way to judge Bocardo. However, I think the main ques-
tion in that case was whether Parliament intended to give petroleum developers a
right to extract substrata resources without sharing the profits with key surface
owners. As no clear answer was available, conflict resulted. At the same time, the
question itself became obfuscated. It seems to me, in particular, that the focus on cau-
sality and the notion of ‘preexistence’ was not very helpful. Rather, I think attention
should have been explicitly directed at the issue of benefit sharing, linked to the ques-
tion of Parliament’s intentions in this regard.

Indeed, if courts engage with the question of benefit sharing surreptitiously, without
being explicit about it, the lack of democratic accountability can become a worry.
More generally, it seems appropriate to take note of the political sensitivity of the
range of complex rules found in compensation law. The underlying political question
of what these rules should be like must not be rendered so inaccessible that it can only
be engaged with in a meaningful way by legal professionals.

If this happens, thosewho stand to gain themostwill be thosewho are in a good position
to lobby and argue on technical points to shape the law according to their own interests.
Hence, I think a conceptual shift might be appropriate here, to bring the politics of benefit
sharing into the open, as a particularly crucial aspect of the compensation issue.

I believe this could prove especially beneficial in cases when the main development
potential is subject to expropriation. If it is hard to deny benefit sharing in cases like
Bocardo, I think it should be even harder in cases when the natural resource as such is
owned by someone other than the developer. This is the situation for the cases con-
sidered in the next section, concerning expropriation of riparian rights for hydro-
power development in Norway. Here it is often impossible to identify any public
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interest in bestowing the commercial benefit on the taker, which is normally a limited
liability company operating for profit.

In this regard, I would like to stress that I think compensation practices themselves
should be tested against a public use/interest requirement. In jurisdictions that observe
such requirements for the takings purpose, this might already follow, since the overall
character of a taking is so strongly influenced by howcompensation is calculated.64How-
ever, it seems that compensation debates too often revolve aroundnarrow technical ques-
tions when they should engage more actively with the overarching issue of legitimacy.

On a more positive note, I also conclude that benefit sharing in economic develop-
ment cases might not be hindered by the no-scheme principle, as that principle is
now understood in the UK. In light of Waters and Bocardo, it seems possible to get
around no-scheme rules by arguing that commercial development potentials preexist
particular development schemes. If so, such values can influence compensation pay-
ments. If this is accepted, the compensatory approach to the legitimacy of economic
development takings is off to a good start, as benefit sharing is shown to be possible
even within a no-scheme framework.

The question remains how far this is likely to get us in practice. I address this in subse-
quent sections, by looking to Norwegian law. Here the main issues have crystallized fur-
ther, particularly in relation to expropriation of waterfalls for hydropower development.

. NORWEGIAN COMPENSATION LAW

The right to compensation following expropriation is enshrined in simple terms in
Section 105 of the Norwegian Constitution.65 Here it is stated that full compensation
is to be paid in all cases when the public interest necessitates compulsory acquisition
of property for public use.66 But what exactly does ‘full compensation’ mean? This
question has been much debated and the discussion is ongoing.67

64. This point of view is clearly implicit in somework on legitimacy, e.g. the US scholarship cited in section
12.2. However, I have not seen any principled discussion on the exact scope of public use/interests clau-
ses as applied specifically to assess the legitimacy of compensation practices. I believe this is an inter-
esting question for future work.

65. The Constitution of the Kingdom of Norway 1814, s 105.
66. The exact formulation seems to prescribe a public use test as well (arguably in clearer language than the

US takings clause). But this has no practical significance, as both courts and legal scholars in Norway
tend to reject the idea that the Constitution restricts the takings power in anyway except with regards to
compensation. See Aall, supra, p. 249.

67. For an illustration of this, I refer to a recent governmental committee report on compensation, NOU
2003:29. The strongly worded dissent of Professor Fleischer, advocating a more limited application
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At the same time, the judicial procedure in place to award compensation in concrete
cases has a long tradition behind it, and appears to enjoy widespread support. It is
also marked by several idiosyncrasies, some of which are not widely known, for
instance, the special rules used to compensate the owners of riparian rights following
expropriation for hydropower.

In the following, I begin by giving a brief overview of main principles and practices.
Then, in Section 12.4.2, I present the legislation currently in place, which stipulates
that compensation should be calculated based on the ‘foreseeable’ use of the property
that is taken. This sets the stage for Section 12.5, where I discuss expropriation of
waterfalls.

12.4.1 Appraisal Courts and ‘Full Compensation’

According to a long tradition in Norway, the discretionary aspects of property valu-
ation are regulated by a special procedure, which relies on so-called unwilling
appraisers. These aremembers of the public who have no special connection to the case
at hand or the parties involved in it. They can be chosen specifically for their expertise,
or can be drawn from a pool of local residents that are assumed to know the local
conditions.68

The appraisal procedure has a long history and the rules regulating it today are still
found in the Appraisal Act 1917.69 Appraisal cases are organized similarly to civil dis-
putes and are administered by the regular district courts.70 However, in appraisal dis-
putes, the district court sits as a so-called appraisal court, usually as a panel consisting
of one professional judge and four lay appraisers.

The panel decides the case jointly – bymajority vote – both legal and technical aspects,
usually based on technical reports commissioned by the parties. These reports are pre-
sented during the main hearing and may be challenged by the parties in more or less
the same way as the district court hears evidence in a regular civil dispute.71

There is a possibility of appeal to the appraisal court of appeal, which is the regional
court sitting as an appraisal court in accordance with the rules of the Appraisal Act
1917. The right to an appeal depends on the importance of the case, according to rules

of the positive aspect of the no-scheme principle, illustrates the heated debate on the compensation issue
in Norway.

68. See the Appraisal Act 1917, s 11.
69. Act No. 1 of 1 June 1917 relating to Appraisal Disputes and Expropriation Cases.
70. See the Appraisal Act 1917, s 5.
71. See Id., s 22, with further references to the Civil Dispute Act 2005 (Act No 90 of 17 June 2005 relating to

the Mediation and Procedure in Civil Disputes).
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that correspond to those in place for civil disputes.72 The procedure at the appeals
court closely resembles the procedure observed at the district level.73 Moreover,
the decision made by the appraisal court of appeal is final as far the appraisal assess-
ment is concerned. An appeal to the Supreme Court must be based on procedural
rules or the court of appeal’s application of the law.

Because of this, the appraisal courts have been very important in interpreting and
developing compensation law in Norway. Their importance was particularly great
before 1973, when the meaning of ‘full compensation’was not further clarified in stat-
ute. At this time, the practical viewpoint enforced by the procedural form also meant
that questions of law often remained in the background in appraisal cases.

An example of the legal reasoning that emerged in this environment can be found in
the writings of the prominent legal scholar Frede Castberg. He specifically addressed
the no-scheme principle, based directly on a reading of the Constitution:

The owner is entitled to full compensation. The expropriation should not leave him worse
off economically than other owners. Hence if the public has knowledge that an industrial
undertaking is being planned, that a railway will be built, etc., and this affects the value
of property generally in a district, then the increased value of the property that will be expro-
priatedmust be taken into account. If not, the owners of such propertywill beworse off than
other owners from the same district. On the other hand, if the expectation of the scheme
underlying expropriation leads to a general depreciation of value, then it is this new value
– not the original value – that is relevant for calculating compensation. The crucial question
is what the actual value is, when expropriation takes place.74

Castberg’s intention is not to reject the no-scheme principle altogether, as shown by
the following quote:

The situation is different if the property has increased value due to the expectation that it
will be expropriated. The owner cannot demand that this increase is compensated since that
would be the same as giving him a special advantage compared to those from whom no
property is expropriated.75

Hence, Castberg accepts a narrow version of the no-scheme principle, very similar to
that presented by Lord Romer in the Indian case. Castberg’s views were influential,
but at the same time, the nature of the system for deciding appraisal disputes gave
the local appraisers great freedom in adapting the principles to ensure a just outcome.

72. See the Appraisal Act 1917, s 32.
73. See the Appraisal Act 1917, s 38.
74. F. Castberg, Norges Statsforfatning Bind 2, 3rd edn, Universitetsforlaget, Oslo, 1964, p. 268. The transla-

tion is mine, as are all other translated quotes from Norwegian sources that appear in this article.
75. Id., p. 268.
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Importantly, fairness was dealt with concretely on a case-by-case basis. The Supreme
Court largely sanctioned this approach, by respecting the discretion of the appraisal
courts. Moreover, it was expected that the appraisal courts would actively use their
discretion. A particularly clear expression of this can be found inMarmor, a case from
1956. Here, the Supreme Court overturned a decision made by the appraisal court of
appeal because this court had been too reliant on general principles.76

The case involved expropriation of a private railway track for the construction of a
public railway. It was clear that the track that was taken did not have any market
value, as the expropriating party was the only interested buyer. Hence, the expro-
priating party argued, based on a no-scheme principle, that the value of the tracks as
an asset for the public railway should not be taken into account when calculating
compensation. The appraisal court of appeal agreed, pointing to the standard teach-
ing of the day.

The Supreme Court, on the other hand, struck down the decision because it felt that a
standardized approach to the case was inappropriate.77 To justify this conclusion, the
presiding judge directed attention to the wider context of expropriation, by making
the following observations:

I also point to the fact that the case concerns an area of activitywhere the expropriating party
has a de factomonopoly that makes it impossible for anyone else to make use of the property
for the same purpose. This in itself makes it questionable to simply assume that the lack of
financial value for other purchasers provides the appropriate basis for calculating compen-
sation. When considering this question, it is also appropriate to take into account that we
have lately seen a great increase in the use of expropriation to undertake projects such as
this. Compulsion is becoming the primary mode for acquisition of property – replacing vol-
untary sale following friendly negotiations.78

In my opinion, the importance of Marmor is not that it seems to endorse a narrow
interpretation of the no-scheme principle. In fact, I think it is erroneous to read the
judgment this way. Rather, Marmor seems to be an expression of skepticism towards
uncritical obedience to any set of general rules for calculating compensation, espe-
cially if these limit the room for sound lay discretion. Moreover, I note that the con-
textual factors that the Supreme Court highlights here are particularly relevant in the
context of economic development takings, much more so than for the construction of
public railways.

The days ofMarmor have passed, and there has since been a marked shift of attention
towards attempting to ensure more direct governmental control over compensation

76. A/S Den Ankerske Marmorforretning v. Norges Statsbaner, Rt-1956-493 (Marmor).
77. Id., pp. 498-499.
78. Id., p. 499.
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levels. Legislation has been introduced to achieve this, by limiting the freedom of the
appraisal courts. In the next subsection, I give a brief presentation of this more recent
development.

12.4.2 The Current Use Rule and the Foreseeability Test

FollowingWorld War II, the social democrats gained a secure grip on political power
in Norway. As a result, many reforms were carried out that would significantly
reshape Norwegian society. One of the most important reforms sought to bring
land-use more firmly under the control of the government.79 At the same time, expropri-
ation was being used more extensively to facilitate public projects, such as hydropower
development for the supply of electricity to the metallurgical industry.80 Because of this,
many felt that a uniform approach to compensation was needed. In addition, it became
an explicitly stated political goal to bring compensation payments down.81

In 1965, the so-called Husaas committee was appointed by the King in Council and
charged with the task of assessing possible legislative solutions.82 Initially, there
was some doubt about whether it was at all permissible to enact legislation on the
issue of compensation, since the Constitution itself addressed the matter. However,
the Husaas committee noted that some rules had already been introduced for specific
case types, for instance, in relation to expropriation for hydropower development.83

In addition, legal scholars of the daywere generally of the opinion that statutory com-
pensation rules could be introduced, on the understanding that the courts would sim-
ply deviate from them if they seemed to go against the Constitution.84

Following up on this, the Husaas committee formulated an overarching principle that
has since become leading, namely, that owners are entitled to compensation based on
the ‘foreseeable’ use of their property. The committee argued that this interpretation
of ‘full compensation’ was already entrenched in case law, but thought it would be
wise to encode it in statute.85

Interestingly, the foreseeability test was taken to imply the no-scheme principle, in a
wider formulation than that provided by Castberg. In particular, it was assumed that

79. See, generally, Ø. Thomassen, Herlege Tider: Norsk Fysisk Planlegging 1930-1965 (PhD Thesis), NTNU,
Trondheim, 1997; T. Kleven, Fra Gjenreisning til Samfunnsplanlegging: Norsk Kommuneplanlegging
1965-2005, Tapir Akademiske Forlag, Trondheim, 2011.

80. See, generally, D.O. Skjold, Statens Kraft 1947-1965: For Velferd og Industri, Universitetsforlaget, Oslo,
2006; L. Thue & Y. Nilsen, Statens Kraft 1965-2006: Miljø og Marked, Universitetsforlaget, Oslo, 2006.

81. See Ot.prp.nr.56 (1970-1971), supra, pp. 19-20.
82. Appointed by the King in Council on 6 August 1965.
83. See, e.g. the Watercourse Regulation Act 1917, s 16.
84. See NUT 1969:2, pp. 136-137 (the report from the Husaas committee).
85. Id., p. 134.
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the assessment of foreseeability would be made after first disregarding the scheme
underlying expropriation.86 Here, the Husaas committee arguably extended the
principle further than what followed from earlier case law; cf. my discussion in
Section 12.4.1.

However, the view of the committee was eventually rejected by the government.
Interestingly, it was considered too owner-friendly, as it was felt that it did not suf-
ficiently limit the possibility for compensation based on potential future property
uses. To restrict the possibility of awarding compensation for future uses, theMinistry
of Justice proposed an Act to Parliament that deviated quite significantly from the
proposals of the Husaas committee.

Instead of encoding what was thought to be existing principles, the Ministry pushed
for the principle that compensation should be based on the value of the current use of
the property.87 After considerable political tension and debate, this became the main
rule of the Expropriation Compensation Act 1973.88

Two exceptions were introduced, based on fairness considerations and constitutional
law. The first, which received by far the most attention, was based on a desire to
ensure some degree of equality between owners.89 This exception stipulated that
the appraisal courts should be free to deviate from the current use rule if they felt this
was needed to prevent affected owners from being significantly worse off compared
to owners not affected by expropriation.90

This exception would prove highly controversial, mainly because it was formulated
only as rule that could be used to increase the compensation. In Kløfta, the Supreme
Court eventually deviated from this and made clear that additional compensation
was obligatory in a range of situations when the intention had clearly been that the rule
should be used sparingly.

The second exception to the current use rule received far less attention, but in my
opinion, it is themore interesting of the two. This exceptionwasmotivated by a desire
to ensure equality between the taker and the owner. Moreover, the rule sought to
address the situation that arises when the taker benefits commercially from expropri-
ation. As explained by the Ministry:

86. Id., p. 142. Since this assumption was made quite generally, it also corresponds to a broader view on the
no-scheme principle than that endorsed by Castberg, supra.

87. See NUT 1969:2, p. 142.
88. The argument used to justify the rule was that the public should not have to pay a financial premium to

owners based on possible future uses that would be contingent on permission from the government, see
Ot.prp. nr. 56 (1970-1971), supra, pp. 19-20.

89. Id., pp. 17-20.
90. Id., p. 19.
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The second modification we make has to do with the relationship between the property
owner and the expropriating party. If the use of the property that the expropriation presup-
poses gives the property a value that is significantly higher than the value suggested by cur-
rent use, this will entail a transfer of value from the property owner to the acquiring party. In
some cases, thismight be unreasonable. As an example ofwhen this can become an issue, we
mention an agricultural property that is expropriated for the purposes of industrial produc-
tion. In such a case, it might be natural that the owner receives a certain share in the
increased value that the new use of the property will bring about. […] To establish a flexible
system, the Ministry has concluded that it is practical that the King gives rules concerning
the cases where an enhanced compensation payment, based on these principles, might be
appropriate. This should not be decided by individual assessment, but governed by rules
for special case types. Hence, the proposed Act states that the King can pass regulation con-
cerning this matter.91

This quote went right to the heart of the benefit sharing problem in economic devel-
opment takings, and proposed a possible remedy. However, the Ministry took the
view that this remedy should not be administered by the appraisal courts, but should
be left in the hands of the executive. Hence, there was reason to worry that it would
have limited practical significance.

Indeed, this particular aspect of the 1973 Act was largely overlooked and no rules to
ensure benefit sharing were introduced.

Arguably, this was regrettable and part of the reason why the Act failed to deliver
stability in the law of expropriation. If the Act had pursued its political agenda in
a more temperate manner, for instance by encouraging the appraisal courts them-
selves to take a broader view on fairness, it couldwell have become a success. Instead,
it caused an outcry, with attention shifting away from practical questions towards
constitutional issues. The primary such issue, and the most serious one, was whether
the Act as such was in breach of the Constitution. This was the question that came
before the Supreme Court in the case of Kløfta in 1976.92 As I have already mentioned,
the 1973 Act was significantly modified by this decision, to make it appear less offen-
sive to the constitutional standard of full compensation. At the same time, however,
the Supreme Court largely accepted the rationale behind the Act (in favor of lower
compensation payments and greater predictability). As a result, the Kløfta judgment
arguably led to a further undermining of the appraisal courts.

Not only were these courts now constrained by an Act that seemed to go against the
Constitution, they were also ordered to deviate from its wording in select cases that
met certain predefined criteria. In effect, the Supreme Court itself assumed greater
control over how compensation law was to be applied, no longer merely in broad

91. Ot.prp. nr. 56 (1970-1971), supra, p. 19.
92. Johnsrud and Others v. Ullensaker commune, Rt-1976-1 (Kløfta).
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strokes, but increasingly also by developing more detailed rules for specific case
types.93

Eventually, some further legislative clarification was provided in the form of the
Expropriation Compensation Act 1984, which is still in force today. This Act provides
an encoding of the original foreseeability test proposed by the Husaas committee.
Moreover, it makes clear that compensation is to be based on either the value of
use or the market value of the property, whichever is highest.94 In addition, the
Act provides some further details regarding how the assessment is to be carried
out, including some disregard rules that encode aspects of the no-scheme principle.95

However, the 1984 Act leaves many crucial questions open, and case law from the
Supreme Court has since become increasingly detailed. The extent to which existing
land-use plans are binding on the compensation assessment is particularly thorny. In
general, the Norwegian system stands out because such plans are usually not disre-
garded, even in situations when they are closely related to, or directly authorize, the
expropriation measure.96

In practice, when land-use plans are not disregarded, the compensation usually ends
up being based on current use assessments, reverting in practice to the rule introduced
by the 1973 Act.97 Specifically, it is usually unheard of to calculate compensation based
on the value of the property to the expropriation plan, even if this plan is not disregar-
ded when the courts apply the foreseeability test. Hence, in Norwegian law there is a
clear asymmetry between the negative and positive aspect of the no-scheme principle.
In general, the positive aspect, leading to increased compensation, is applied narrowly,
while the negative aspect, leading to reduced compensation, is applied broadly.

There are some exceptions to this general tendency, and followingKløfta, the Supreme
Court has continued to produce more and more specific rules for special case types.
For instance, one class of rules targets certain kinds of roads and public buildings, so
that an expropriation plan designating a property for such uses might fall to be dis-
regarded for compensation purposes.98 The exact circumstances when a disregard
must or may be applied are difficult to spell out exhaustively, but the Supreme Court
now tries to do so, down to a questionable level of detail.

93. See, for instance, NOU 2003:29, pp. 7-9 (governmental report on compensation practices from a com-
mittee appointed by the King in Council).

94. See the Expropriation Compensation Act 1984, s 4.
95. Id., s 5-6.
96. See NOU 2003:29, pp. 7-9.
97. See B. Stordrange, ‘Reguleringsplaner og Ekspropriasjonserstatning’, Lov og Rett, Vol. 46, 2007, pp. 107-

108.
98. In practice, this means that the appraisal court is free to compensate the owner on the basis that some

other use would have been foreseeable in the absence of the expropriation, e.g. housing uses.
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Two of the most recent decisions stipulate that a plan for a sports hall should be dis-
regarded, while a plan for a public footpath should not.99 The distinction between the
two seems rather arbitrary, however, particularly as this now sets a precedent, which
will tend to apply to footpaths and sports halls in general. Moreover it seems that the
development of an increasing number of special rules such as these threaten to under-
mine the core procedure used to decide appraisal disputes, which has a long history in
Norwegian law.100

With respect to some special kinds of takings, the appraisal courts are still able to play
amore active role in ensuring just compensation. This has been demonstrated recently
with respect to expropriation of riparian rights for hydropower development, where
the appraisal courts have caused great upheaval by abandoning the customary
approach, which greatly benefited the large energy companies.

The changes of practice observed in this regardweremade possible by the fact that for
expropriation of riparian rights, the rules enacted through legislation do not readily
apply. Specifically, the customary method used to compensate owners for rights
taken for hydropower is based on precedent and theoretical calculations, not the prin-
ciples encoded in the Expropriation Compensation Act 1984. Today, the customary
method is perceived as deeply unjust by owners, who are often deprived of extremely
valuable natural resources and paid only a fraction of their commercial value.101

Interestingly, the customary method was originally based on a form of benefit sharing,
pursued through (now outdated) theoretical methods for assessing the value of water
rights to expropriating parties. Hence, the recent discontentwith themethod highlights
the difficulty of attempting to ensure legitimacy of economic development takings
through compensation. Looking at compensation rules as they are applied towaterfalls
today further underscores this, as the courts now grapple with the disintegration of the
traditional method, and the question of what should replace it.

. COMPENSATION FOR WATERFALLS

In Norwegian water law, the right to harness hydropower in a river is considered a
distinct stick in the bundle of riparian rights that belong to the adjacent land-
owners.102 That is, the right to the hydropower as such is considered a separate object

99. See Rt-2009-740 and Rt-2011-930 respectively.
100. One might ask if it has status of constitutional customary law, especially since it concerns the mech-

anism by which a constitutional rule is meant to be upheld.
101. See, generally, C. Sontum & E. Sofienlund, ‘Ekspropriasjon av Vannkraft – Hvorfor den Historiske

Metoden fra Norsk Rettspraksis ikke er Relevant i Dagens Marked’, 4 Småkraftnytt 2007.
102. See the Water Resources Act 2000, s 13.
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of private property. Because of the egalitarian distribution of land ownership in Nor-
way, this means that the rights to the hydropower in Norwegian rivers typically
belong to communities of local smallholders.

Until the early 20th century, Norwegian law did not contain a general expropriation
authority covering riparian rights in streams and waterfalls. Instead, Norwegian water
resources were regulated by rules similar to those found in many nineteenth-century
mill acts in the United States, discussed in Section 12.5.2. The main legislative objective
at this timewas to facilitate owner-led development and cooperation, just as it had been
in many US states.103 No one, not even the state, could take the right to waterpower as
such; the possibility of expropriation was strictly limited to ancillary rights.104

However, at thebeginningof the twentiethcentury, in response toasurgeofwaterfallpur-
chases by foreign industrialists and speculator, the public’s perspective onwater resource
management changed. Instead of being seen as a local, owner-led pursuit, the develop-
ment of hydropower came to be seen as a task for the government. This led to the intro-
duction of wider expropriation authorities, accompanied by a regulatory regime that
made commercial development of hydropower difficult or impossible. The hydropower
sector,which todaycontributesmore than95%of theannualdomestic electricity supply in
Norway, eventually came to be organized as a de facto government monopoly.105

This meant that the market for riparian rights to undertake hydropower projects all
but disappeared.106 In these circumstances, a strict application of the no-scheme rule
could lead to no compensation being paid at all (except for damages). Indeed, streams
and waterfalls had little or no commercial value at this time, except to the public
authority that acquired them. But the appraisal courts did not follow this to its logical
conclusion. Instead, they introduced a theoretical formula for calculating compensa-
tion, to avoid a compensation regime that would have paid little or nothing to the
local owners of water resources.107

103. The narrative in Norway was very similar to that found in case law from the state of Massachusetts at
this time, cf. my discussion in Section 12.2.

104. See O. Amundsen, Lov om Vasdragsreguleringer av 14 December 1917 (nr. 17) med Senere Tillæg og Foran-
dringer med Kommentar, Aschehough, Oslo, 1928, p. 29. For the limited expropriation authorities that
did exist (which were similar to those found inmany USmill acts), seeW.S. Dahl,DenNorske Vasdrags-
ret, Den Norske Forlagsforening, Kristiania, 1888, pp. 58, 60, 69-85. I should remark that I am only
talking about the right to harness energy fromwater. The right to make use of water in other respects,
e.g. as drinkingwater, is regulated quite differently, based on a long tradition of communal rights (pri-
vate property constructs play a role in some respects, but freely running water, as a substance, is not
subject to private ownership in Norway).

105. Id., For the exact percentages in 2013, see Statistics Norway, <www.ssb.no/energi-og-industri/
statistikker/elektrisitetaar>.

106. See the description given in the Supreme Court case ofAgder Energi Produksjon AS v. MagneMøllen, Rt-
2008-82 (Uleberg), paras. 81-84.

107. Id.
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In effect, the theoretical method consisted in setting up an artificial market for water-
falls, with prices fixed by the appraisal courts, based on theoretical assessments and
comparisons with previous appraisal cases. On top of this, additional benefit sharing
was introduced in the form of legislation that compelled the expropriating party to
pay a 25% premium in hydropower cases.108

Hence, the traditional method for compensating waterfalls in Norway was based on
ideas that were very similar to those that are now considered in the US debate on eco-
nomic development takings, as discussed in Section 12.2. Moreover, these rules and
practices have been in place for almost 100 years inNorway, giving us a good basis for
assessing how well they work.

12.5.1 A Case Study of Compensatory Benefit Sharing: The Natural Horsepower
Method

Initially, the artificial market created to compensate waterfall owners wasmodeled on
the actual market that had existed prior to the regulatory reforms of the early 1900s.
The key notion used to determine the price of streams and waterfalls on this market
was that of a natural horsepower, a measure of electric effect.109 This notion was intro-
duced to simplify calculations, as it provided a gross estimate of the stable effect that a
hydroelectric plant could yield, based on a simple mathematical formula.110

The lack of a national grid at this time meant that the value of a plant was largely deter-
minedby the stable effect it coulddeliver, not the total amount of electricityproduced (peak
productionwouldgo towaste).Hence, itwas assumed that thevalueof streamsandwater-
falls couldbe approximatedby simply settinganappropriatepriceper natural horsepower.

The use of thismethod to calculate compensation had no legislative basis. It arose sim-
ply as a result of the appraisal courts’ efforts to calculate market prices. Then, after the
market disappeared because of monopolization, the method stuck and was applied
customarily.111 To account for the lack of information about market prices, the courts
would simply use their discretion to set a price per natural horsepower, usually based
on what had been paid in previous appraisal cases.

The standard account of the natural horsepower method states that the number of
natural horsepower in a waterfall is a measure of the ‘raw’ power in the

108. See the Watercourse Regulation Act 1917, s 16.
109. A horsepower is an old-fashioned unit of effect which is still sometimes used, e.g. in relation to cars. In

the context of electricity, it has been largely replaced by Watt.
110. The formula is 13.33 × H ×Qreg, where H is the height difference (in meters) between the dam and the

power station andQreg is the regulated flow ofwater that can bemaintained for at least 350 days every
year (in m3).

111. See Uleberg, supra.
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waterfall.112 This is not accurate. Rather, the number of natural horsepower, as tra-
ditionally calculated, depends crucially on the details of the development project,
especially the nature of the proposed watercourse regulation.113

Today, many hydropower plants, particularly smaller ones, involve little or no reg-
ulation. Instead, such run-of-river schemes operate by harnessing energy from what-
ever water is present in the river at any given time. For these projects, the natural
horsepower can be estimated at zero or close to zero, depending on what formula
is used when performing the necessary calculations.114

Today, the commercial value of a hydropower project has little or nothing to do with
its natural horsepower. Rather, the income of a hydropower plant is a function of the
price paid per kilowatt-hour and the total number of kilowatt-hours harnessed over
the year (kWh/year). Due to the existence of a national grid, energy producers are
paid for all the energy they deliver, not the effect they can maintain stably in their sta-
tion over a long duration of time. Talking of natural horsepower therefore serves to
give a skewed picture of the potential of awaterfall, especially for run-of-river projects
(not involving regulation of the water-flow).

Within the ranks of the specialized water authorities, the inadequacies of the notion
have long been common knowledge. The first statement I have found to this effect,
made by the director of the national water directorate in an internal newsletter, dates
all theway back to 1956.115 Here it ismade clear that compensation practices generally
fail to reflect actual values of streams and waterfalls. Moreover, the director suggests
that the appraisal procedure operates by exploiting local owners’ lack of knowledge
regarding the true value of their natural resources.

The room for exploitation of this kind has been particularly great with respect to the
question of what the price should be per natural horsepower. After all, the price level
has been determined by judicial discretion, based almost solely on precedent and the-
oretical arguments from the parties. This, more than anything else, resulted in a sys-
temwhere compensation levels came to reflect the power balance between buyer and
seller in the courtroom, not the economic value of streams and waterfalls.116

112. See I. Vislie, ‘Ekspropriasjon og Skjønn i Vassdrag’ in T. Falkanger &K. Haagensen (Eds.),Vassdrags-og
Energirett, 2nd edn, Universitetsforlaget, Oslo, 2002.

113. Regulation of a watercourse can involve building a reservoir and/or installations that transfer water
from one river to another. Then, if there is excess water, for instance due to flooding, water can be
stored in the dam for later use. When there is no drought, the stored water can be released. In this
way, it becomes possible to even out the water-flow over the year.

114. See, generally, Sontum & Sofienlund, supra.
115. See O. Rogstad, ‘Verdien av Rå Vannkraft’, 4 Fossekallen 1956.
116. In my opinion, this has become very clear after the (occasional) adoption of market based methods in

recent years. See Section 12.5.2 below.
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Sometimes, owners would also enter into voluntary agreements (under threat of
expropriation), thereby confirming the artificial price level maintained by the courts.
Indeed, it has been typical to present such agreements in court to back up the claim
that the natural horsepower method is a market-based valuation principle after all.117

In this way, efforts were made to legitimize a steadily increasing imbalance of power
between owners and purchasers. In the end, this imbalance became extreme.

One example is the case of Hellandsfoss, which concerned waterfalls that currently
yield 151 GWh/year in a run-of-river hydropower plant.118 In 1999, the appraisal
court of appeal held that this corresponded to 7099 natural horsepower and that
the unit price should be set at NOK 130.119 Hence, the value of the waterfall was esti-
mated to be NOK 922 870. This sum, with an additional premium of 25%, formed the
basis of compensation to the owners.120

For comparison, in the case of Sauda from 2009, where an actual market value was
calculated, several waterfalls that could be used in run-of-river schemes were valued
at about NOK 1 per kWh annual production.121 If a comparable valuation had been
used as the basis of compensation in Hellandsfoss, the owners would have received
about 150 times more than they got under the natural horsepower regime.122

The feedback effect on the ‘market’was similarly striking. As an example, I mention a
stream located in the rural community of Måren, in the municipality of Høyanger in
Southwest Norway. This stream, which had previously been used in a small power

117. In a report made in connection with the Bjølvo case in 2002, a list of prices paid per natural horsepower
was presented. Most of the prices had been set by the appraisal courts, but some were also taken from
voluntary agreements. The author of the report suggested that the price level in 2002wasNOK200-250
(GBP 20-25) per natural horsepower. See the decision from 03 June 2003, in case no. 01-00091B
(THARD-2001-91) at the district court of Hardanger.

118. <www.bkk.no/om_oss/anlegg-utbygging/Kraftverk_og_vassdrag/modalsvassdraget/article28961.
ece?l=no>.

119. See RG-2000-459 (Hellandsfoss).
120. Id.
121. See LG-2007-176723 (Sauda).
122. The valuation in Hellandsfosswas said to be based on the value in 1992, when the expropriating party

had taken possession of the waterfalls. If we compare with the price level in 2002, the natural horse-
power method would perhaps result in just under NOK 2 million in compensation, so that ‘actual’
market value compensation, according to the price level identified in the Sauda case, would be ‘only’
about 75 times higher. In some later cases, influenced by the level of compensation paid in cases when
the natural horsepowermethod has not been used, the unit price per natural horsepower has increased
further and the number of natural horsepower has been calculated in a newway, typically resulting in
a higher number (see the discussion below, at the end of Section 12.5.2). In the past few years, the unit
price has typically been NOK 500-800. See, e.g. LG-2011-205374 (Kløvtveit II, appraisal court of appeal)
and LA-2010-181441 (Otra II, appraisal court of appeal). Still, the imbalance is severe, with owners
usually getting at least 10-20 times more in compensation when the natural horsepower method is
not used.
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plant to supply the local village, was apparently sold to the municipality in 2002 for
the sum of NOK 45 000.123 Immediately afterwards, the waterfall was sold on to a
commercial company and exploited in a hydropower plant with annual energy out-
put of 21GWh.124 If the Sauda price had been paid here, the compensationwould have
gone from NOK 45,000 to NOK 21,000,000. That is, the price would have been almost
500 times higher.125

These examples illustrate a point of general interest, namely that when certain devel-
opment purposes regularly benefit from expropriation, prices for property suitable
for these purposes can be kept artificially low. Instead of competing for a deal with
owners, developers can compete to be the first to acquire planning and expropriation
licenses from the government. In this way, even if the system prescribes benefit shar-
ingwith a premium to owners, the prices paid can be kept artificially low by the use of
expropriation.126

Preventing such a mechanism from undermining the fairness of the compensation
regime is an important challenge associatedwith regulatory systems thatmake expro-
priation orders widely available for commercial development. Failure to address this
appropriately can create financial incentives for developers to favor expropriation
over friendly negotiations or cooperation with owners. In this way, a vicious circle
can form, making it hard to break out of the expropriation loop.

12.5.2 New Methods for Compensating Waterfalls

In the early 1990s, the Norwegian energy sector was liberalized and hydropower
development came to be organized as a for-profit pursuit. At the same time, the
monopoly systemwas dismantled so that any electricity producer could now sell elec-
tricity on the national grid. Making use of this opportunity, many owners of streams

123. Source: private correspondence.
124. Source:<www.bkk.no/om_oss/anlegg-utbygging/Kraftverk og vassdrag/andre-vassdrag/article29899.

ece>.
125. I also remark that the value awarded in Saudawas market value, not value of use. It was assumed, in

particular, that the owners would have to cooperate with a ‘professional’ energy company to develop
hydropower. This, in effect, halved the compensation awarded, since the Court’s decision was based
on the premise that the professional company was willing to pay about 50% of the profit as rent to the
owners.

126. I mention that in a setting where the owners are politically powerful and can exert undue influence on
the compensation process, it is easy to imagine that the effect could be reversed, so that the market-
based approach leads to inflated compensation levels, including elements of holdout value. The gen-
eral point is that themarket approach can be turned to the advantage of themost resourceful and pow-
erful groups, particularly in situationswhen such groups are in a position to influence the surrounding
regulatory processes. In such cases, a market-based approach might be less politically neutral and
‘objective’ than it seems.
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and waterfalls built their own hydroelectric plants. In addition, smaller hydropower
companies emerged, specializing in small-scale development and owner cooperation.

Because of this, the natural horsepower method came under increasing pressure. In
particular, owners began to argue that expropriation deprived them of an opportu-
nity to make a significant commercial profit, a loss for which compensation should
be paid. Eventually, after about ten years, legal professionals started taking this argu-
ment seriously.127

A newmarket for waterfalls had already developed at this point, following increased
interest in small-scale hydropower from commercial actors who could not rely on
easy access to expropriation licenses. For transactions of rights to waterfalls on this
market, the traditional method of valuation is not used. In fact, waterfalls are rarely
sold at all. Instead, they are leased to the development company for an annual fee. The
details of such agreements vary, but the fee usually corresponds to a percentage of
annual gross income of the hydropower plant, often between 10% and 20%.128

Since leasehold agreements tie compensation to the fate of the hydropower project,
several questions arise when attempting to estimate the present-day value of streams
and waterfalls on this market. The appraisers first have to determine what the most
likely project looks like. Then they have to determine what the annual production will
be. After this, they must assess the cost of constructing the plant, which will in turn
make it possible to estimate the level of rent likely to be paid to the waterfall owners.
Then, since this rent is set as a percentage of the income from sale of electricity and
energy certificates, the appraisers must stipulate future prices, usually for 40 to 50
years (the standard duration of a leasehold). Finally, a present-day value can be cal-
culated based on future cash flows.

The appraisal courts began to use such a model around 2005 and the first case of this
kind to reach the Supreme Court wasUleberg.129 The appraisal court of appeal, led by

127. As early as in 1998, in connectionwith theHellandsfoss case (RG-2000-459), waterfall owners had asked
their legal counsel to challenge the natural horsepowermethod, pointing to the fact that an actual mar-
ket for waterfalls had formed. At this time, however, most lawyers in Norway were unwilling to raise
this issue before the courts. For more on the history of early challenges against the natural horsepower
method, see O. Dyrkolbotn, Ingen Rettsstat, Randi Enger, Vikanes, 2014, pp. 249-250 (including a copy
of a 1998 letter from one of the waterfall owners in Hellandsfoss to his legal counsel).

128. See, e.g. the example contracts presented to the Court and discussed in LG-2007-176723 (Sauda).
129. Uleberg, supra. For earlier discussion of this development by legal scholars, see, generally, U. Larsen, C.

Lund& S.E. Stinessen, ‘Erstatning for Erverv av Fallrettigheter’, Tidsskrift for Eiendomsrett, Vol. 2, 2006,
p. 175; U. Larsen, C. Lund & S.E. Stinessen, ‘Fallerstatning –Uleberg-dommen’, Tidsskrift for Eiendoms-
rett, Vol. 4, 2008, p. 46; U. Larsen, C. Lund& S.E. Stinessen, ‘ErNaturhestekraftmetoden Rettshistorie?’,
Tidsskrift for Eiendomsrett, Vol. 8, 2012, p. 21, and K.B. Hauge, Erstatningsnivået ved tvangsovertaking av
fallrettar (PhD Thesis), Oslo: Universitetet i Oslo, 2015.
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the lay appraisers (who overruled the professional judge), had awarded compensa-
tion based on the new method. The Supreme Court ordered a retrial, but commented
that it supported the adoption of the new method whenever an alternative small-scale
project was deemed a foreseeable use of the waterfall in the no-expropriation world.
Since Uleberg, the new method has been used in several cases before the lower
appraisal courts.130

In these cases, the process of valuation can easily become quite protracted and expert-
dominated. Moreover, given the many uncertain elements of the calculation, it is typ-
ical that the opposing parties produce expert witnesses with highly diverging opin-
ions. In addition to such practical challenges, however, a fundamental legal challenge
arises with respect to the no-scheme rule. Several questions arise, the most important
of which have been the following:

1. Is it foreseeable that the waterfall would be developed for hydropower in the no-
scheme world?

2. If so, what would such a hydropower project have looked like?
3. Is it foreseeable that this alternative project would have obtained all necessary licenses?
4. Does the no-scheme rule entail that all projects identical or similar to that benefiting

from expropriation have to be disregarded, i.e., have to be regarded as unforeseeable?
5. Are the development licenses held by the expropriating party evidence that alter-

native (inferior) projects would not have been granted all necessary licenses, even
in the no-scheme world?

6. How should compensation be calculated if it is determined that no (alternative)
hydropower scheme would have been foreseeable?

In some cases, for instance, when the project benefiting from expropriation is not com-
mercially viable but is carried out for public purposes with the help of special state
funding, one might have to conclude that hydropower would have been unforeseea-
ble in the no-scheme world. However, in most cases, the project benefiting from
expropriation already serves as an indication that the waterfall can be commercially
harnessed for energy.

At this point, however, the no-scheme rule comes into play and creates difficulty
once we begin asking about the counterfactual likelihood of obtaining the neces-
sary licenses for an alternative development project. If the no-scheme rule is
applied narrowly, in particular, it can be argued that the licensing authority would
not have been willing to grant a development license to an inferior project, not
even in the no-scheme world.

130. See, generally, Larsen et al., supra. It is interesting to note that it was often the lay appraisers that pushed
for the newmethod, sometimes in opposition to juridical judges. This shows that the old system of lay
judgement in appraisal disputes can still play a constructive role in Norway.
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Indeed, the large energy companies have consistently advocated on the basis of this argu-
ment.131Moreover, the argumentwas recently given a stamp of approval in the Supreme
Court case ofOtra II.132 Here, the Court first concluded that the development plans of the
expropriating party were indeed superior to the alternatives (unsurprisingly, since an
expropriation order was granted in the first place). Then, because of this, all alternative
development plans (of which there were several) were held to be unforeseeable.

After concluding in this way, the Court needed to come upwith some alternative way
of compensating the owners (since they could not be compensated for the lost oppor-
tunity to implement an alternative development). One possibility would be to apply
the no-scheme rule narrowly also along its negative dimension, by looking to the
value of thewaterfalls in a project corresponding to the expropriation scheme. Indeed,
as the superiority of such a project had already been used to rule out compensation for
lost alternatives, this approachwould seemnatural. However, at this point, the adher-
ence to a ‘market value’ approach was to the great detriment of the owners. The pre-
siding judge, in particular, reasoned as follows:

Based on the arguments presented to the Supreme Court, I find it safe to assume that there
does not today exist any market for the sale and leasing of waterfalls for which alternative
development is not foreseeable, but where the waterfalls can be used in more complex
hydropower schemes. The appellants have not been able to produce documents or prices
to document the existence of such a market.133

But how could such a market ever develop? After all, all alternative purchasers had
already been excluded from consideration because their development schemes were
deemed inferior to the expropriation project. Taken to its logical conclusion, this line
of reasoning leads to an offensive result: the commercial value of property taken for
economic development should not be compensated because the expropriating party
will make optimal commercial use of it. The Supreme Court stopped just short of
explicitly endorsing this conclusion. Instead, they retreated to the traditional idea
of benefit sharing, based on the natural horsepower method.

It seems clear to me that the alternative development schemes presented to the court
inOtra IIwere in fact foreseeable. They only fell to be disregarded due to the lack of a

131. See, e.g. BKK Produksjon AS v. Austgulen and Others Rt-2011-1683 (Kløvtveit); Otra Kraft DA, Otteraaen
Brugseierforening v. Bjørnarå and OthersRt-2010-1056 (Otra I); Bjørnarå and Others v. Otra Kraft DA, Otte-
raaens Brugseierforening Rt-2013-612 (Otra II). The argument is often sugarcoated by pointing to the
reasons underlying the decision to grant a license – typically energy efficiency – rather than by focus-
ing on the formal license itself. In this way, one arrives at an interpretation of the no-scheme rule
whereby the scheme can perhaps be said to have been disregarded in some sense even though crucial
weight is attached to the reasons why it should be preferred over alternatives.

132. Otra II, supra.
133. Otra II, supra.
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well-behaved no-scheme principle in Norwegian law, cf. my discussion in Section
12.44. However, it remains an interesting theoretical question whether the natural
horsepower method can be replaced with something less offensive in cases when
alternative development is in fact unrealistic, e.g. because only the expropriation pro-
ject is profitable.

Toward a possible answer, let us follow Lord Nicholls and reason based on what
would have happened in the absence of a power to expropriate. In cases such as Otra
II, an alternative project corresponding closely to the expropriation project could still
be implemented. This alternative project, however, could be based on actual cooper-
ation and benefit sharing with owners.

If we think like this, focus shifts from theoretical benefit sharing imposed through the
natural horsepower method, towards trying to determine, under the foreseeability
test, what would have been the actual mode of cooperation in a joint enterprise. This
subtle change of perspective could make a dramatic difference. In particular, it would
allow us to anchor the compensation assessment in a concrete, albeit counterfactual,
benefit sharing scenario. In Otra II, this line of reasoning was not considered in any
depth, but mentioned briefly and rejected.134 However, in the Supreme Court case of
Kløvtveit, in circumstances similar to those ofOtra II, a similar argument succeeded.135

In Kløvtveit, alternative development was not deemed foreseeable, but unlike in Otra
II, the lay appraisers in the court of appeal decided to compensate the owners for the
loss of a cooperation opportunity in the no-scheme world. That is, the appraisal court
of appeal held that in the absence of the power to expropriate, the waterfalls would
have been exploited in a similar way, but by cooperation rather than expropriation.136

This meant that the court was free to replace the natural horsepower method by what
they thought the partieswould actually have done to set up a cooperation project. Here,
the appraisal court found that a leaseholdmodel similar to those used on the small-scale
market would have been adopted, and compensated the owners on this basis.

In my opinion, the approach of Kløvtveit is far more sensible than that of Otra II. For
commercial projects, it seems that in the absence of a power to expropriate, any ratio-
nal buyer would want to cooperate with the owners.137 Hence, as Kløvtveit shows, the

134. Although this may in part have been due to the fact that the point was not raised before the court of
appeal.

135. Kløvtveit, supra.
136. Hence, the court effectively adopted a compensation approach based on the same conceptual premise

as that of Lehavi & Licht’s SPDC proposal, as discussed in Section 12.2.
137. This would not necessarily be a safe assumption to make for non-commercial projects. Such projects

may fail to provide the necessary incentives for cooperation, even though they should nevertheless be
carried out in the public interest.
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foreseeability test itself may be applied to arrive at compensation based on a more
realistic form of benefit sharing.

Kløvtveitwas mentioned but not discussed at any length inOtra II. Instead of building
on the principled stance on foreseeability expressed inKløvtveit, the presiding judge in
Otra II chose to highlight what he regarded as ‘practical problems’ associated with a
possible cooperation project.138 As the cooperation model was not the center of atten-
tion in the case, one can still hope that Kløvtveit, rather than Otra II, will become the
influential precedent for the future.

At the same time, the outcome of Kløvtveit serves as a warning that the solution
offered there is very frail. In the end, the expropriating party successfully argued that
the following question had to be put to the appraisal court: if the owners had decided
to cooperate with the expropriating party, when exactly would this joint endeavor
have applied for a development license?

It was held that a no-scheme rule had to be applied, so that the actual timeline of the
expropriation project had to be disregarded. Hence, the appraisal court was forced
to ask whether a joint application for development would have been successful at a
later point in time, when it would have been foreseeable for a cooperation project to
reach the application stage. As it turned out, the answer to this question, based on a
concrete assessment, was that a license would probably not have been granted.
Hence, the cooperation project was held to be unforeseeable after all. The case there-
fore concluded just as Otra II, with compensation based on the natural horsepower
method.

Indeed, every single case where the Supreme Court has commented that the natural
horsepower method could in principle be abandoned, have eventually been decided
based on the natural horsepower method. The reason for this is that the expropriating
parties have eventually always found ways to argue that alternative development
would not in fact have been foreseeable in the no-expropriation.

In my opinion, this serves to illustrate a broader point, namely that it is exceedingly
difficult to ensure fairness and benefit sharing through complicated counterfactual
assessments of what would have happened if there had been no expropriation. As a
result, the goal of meaningful benefit sharing can soon appear rather remote in prac-
tice, particularly when the taker is considerably more resourceful and confident than
the owners during the expropriation proceedings.

In addition, the case of Norwegian waterfalls shows that ‘simple’ alternatives, such as
awarding a fixed premium, or relying on theoretical assessment formulas, are

138. See Otra II, supra, paras. 68-71.
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unlikely to provide enhanced legitimacy in the long run. Indeed, if the base level of
compensation is fixed at one hundredth of the commercial value of the property that
is taken, a 25% premium will not make much of a difference.139

To complete the picture, it should be mentioned that the appraisal courts have
recently attempted to revise the natural horsepower method, to address the fact that
it leads to what now appears to be highly offensive results.140 Specifically, some
courts have begun calculating the natural horsepower of a waterfall using a new for-
mula that does not depend on the level of regulation of the watercourse, relying
instead on the average flow of water in the river.141

This ‘new’ natural horsepower method received a favorable mention by the
Supreme Court in Otra II, although it was not discussed at any length.142 It
should be noted that the new method remains focused on fixing a price per nat-
ural horsepower based on comparison with previous appraisal decisions, not
market values. Hence, the primary flaw in the natural horsepower method is
not corrected. There has not been any systematic study of how the ‘new’ natural
horsepower method compares with actual commercial values of waterfalls, but
my own preliminary observations indicate that the new method, at the current
price level, will typically result in compensation payments that amount to 10-
20 times less than what the owners could expect to get for their rights if these
had not been expropriated.

Hence, the discrepancy is still severe.143Moreover, there is nothing in the newmethod
that prevents the reemergence of the underlying mechanism that resulted in the even
more extreme imbalances documented above, whereby the compensation level
became artificially deflated as a result of energy companies using expropriation as
a means of acquiring property rights at an undervalue. For this reason, recent devel-
opments do not restore much confidence in the idea that benefit sharing can be suc-
cessfully achieved post hoc by courts. Indeed, I believe the Norwegian experience
suggests that there might well be inherent limits to how far one can get when attemp-
ting to ensure legitimacy of economic development takings through compensation
reform.

139. It is interesting, for instance, to contrast the Norwegian case study with Epstein’s argument (based in
part on US mill act takings) that a 150% premiumwould be ‘far from arbitrary’. See Epstein, supra, pp.
173-175.

140. See also the discussion by the appraisal court of appeal in LG-2007-176723 (Sauda).
141. In addition, one relies on the gross height of the waterfall rather than the difference in elevation actu-

ally exploited by the hydropower project of the expropriating party. The new approach was first used
in LG-2007-176723 (Sauda).

142. See Otra II, supra.
143. See also the discussion in Hauge, supra, p. 284.
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. FINAL REMARKS AND FUTURE WORK

I have explored the possibility of enhancing the legitimacy of economic development
takings by introducing compensation practices that ensure better benefit sharing with
owners. I started with a brief presentation of the US debate, where this suggestion has
received theoretical attention. I noted that from a practical point of view, one of the
major obstacles to benefit sharing through compensation appears to be the no-scheme
principle, whereby changes in value due to the expropriation scheme are not sup-
posed to influence compensation awards.

Following up on this, I took a closer look at the no-scheme principle, based on recent
case law from the United Kingdom. I argued that the principle, as it is understood
there, does not necessarily stand in the way of benefit sharing, at least not as long
as the commercial potential of the land that is taken can be said to pre-exist the devel-
opment scheme that unlocks it. I argued that despite appearances, this question is not
primarily a question of fact, but a much deeper question of what meaning property is
taken to have within society and within the regulatory framework set up to regulate
(commercial) land uses.

I argued that while this is a politically sensitive question that should normally be left
to political decision-makers, some situations might call for a more principled
approach in light of constitutional and human rights perspectives. I argued that such
a situation arises when the regulatory system pushes for commercial exploitation of a
development potential, but acts in such a way that the potential is taken from the
owners and handed over to an external commercial entity. Here, the lack of legitimate
reasons for denying benefit sharing is acute, suggesting a critical look at established
compensation practices.

Following up on this, I went on to consider Norwegian expropriation law. I first gave
a general overview, focusing on the no-scheme principle, before I turned to the case of
stream and waterfall expropriation, for which the principle has never been under-
stood as a hindrance to benefit sharing. However, the traditional approach to water-
fall expropriations has gradually become more and more unsatisfactory, causing
controversy and a recent revision of established compensation practices. I analyzed
these developments and concluded that although it is now recognized, in principle,
that the loss of a hydropower potential should be compensated, such compensation is
exceedingly hard to get in practice. This, I argued, points towards the inherent inad-
equacy of a system that attempts to ensure benefit sharing through compensation
rather than actual participation.

I thinkmy conclusion points towards interesting avenues for future work. First, I note
that my analysis can serve as an argument in favor of looking at alternatives to expro-
priation in cases involving economic development. This is a perspective that has
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already emerged in the US debate, particularly through the work of Heller and Hills,
who have proposed a novel institution for collective action, the land assembly district,
that they think can obviate the need for expropriation in many cases when economic
development appears to be desirable.144

I think this kind of work points to the future in the debate on economic development
takings. Second, I would like to mention briefly that Norway has an entire legal frame-
work in place that can shed further light also on this proposal. I am referring here to the
system of so-called land consolidation courts, special tribunals that are empowered to
organize development projects involving fragmented property rights.145 Importantly,
this legal framework leaves room for compelling owners to cooperate and participate, in
some cases also with external commercial actors. At the same time, it is a fundamental
principle of land consolidation that measures can only be ordered if they create enough
benefits to offset any losses for all the owners and properties involved.146

In relation to hydropower development, this framework is already being put to use in
an increasing number of cases.147 Moreover, there are forces in the Norwegian gov-
ernment that are pushing for land consolidation as an alternative to expropriation
more generally.148 Inmy opinion, this points towards the future, as it promises to pro-
vide a highly flexible approach for dealing with property and economic development
using varying degrees of compulsion. Moreover, it provides an interesting case study
against which to judge other proposals, such as that put forth by Heller and Hills. A
further study of this, however, must be left for another article.
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 EXPROPRIATION EFFECTS ON RESIDENTIAL

COMMUNITIES

Shai Stern*

This article suggests that individuals who live in highly cooperative residential communities should –
in certain instances – be entitled to additional compensation or other remedies when their property is
taken through eminent domain. The exclusive takings remedy of monetary compensation equal to the
fair market value of the property cannot always account for loss of communality. This article offers
guidelines for allocation of additional remedies (monetary and in-kind) that recognize such loss.

. INTRODUCTION

Monetary compensation equal to the fair market value of the property is typically the
exclusive remedy for individuals whose property is taken by the government through
eminent domain.1 In most circumstances, this compensation is fair and sufficient. Yet,
for many individuals who reside in highly cooperative residential communities, mar-
ket value compensation hardly place them in the same position they would have been
in had their property not been taken. This is because the loss of the property also dam-
ages the community in and of itself. This article therefore argues that, in certain
instances, individuals and even communities as a whole should be entitled to addi-
tional remedies for loss of communality. Mere membership in a residential commu-
nity, however, is not necessarily a reliable indicator of the extent of this loss.
Residential communities vary greatly in their purposes and level of cooperation,
ranging from hyper-individualist to ultra-collectivist.2 Furthermore, while several

* PhD. Associate Professor, Faculty of Law, Bar Ilan University, Ramat Gan 52900, Israel. E-mail: Shai.
stern@biu.ac.il.
1. U.S. Const. amend. V (“[N]or shall private property be taken for public use, without just compensa-

tion”); United States v. Reynolds, 397 U.S. 14, 16 (1970) (“The Fifth Amendment provides that private
property shall not be taken for public use without just compensation. And ‘just compensation’ means
the full monetary equivalent of the property taken. The owner is to be put in the same position mon-
etarily as he would have occupied if his property had not been taken. In enforcing the constitutional
mandate, the Court at an early date adopted the concept of market value: the owner is entitled to
the fair market value of the property at the time of the taking”).

2. G.S. Alexander, ‘Dilemmas of Group Autonomy: Residential Associations and Community’, Cornell L.
Rev., Vol. 75, 1989, pp. 3-4.



forms of residential communities are legally recognized the actual differences among
them do not always correspond to these legal distinctions. True differences in commu-
nality should be reflected in takings law. The sole remedy of market value payment
may provide adequate compensation for members of individualistic communities,
but it has the opposite effect on communities characterized by a greater degree of coop-
eration. This article argues that, insofar aswe conceive these communities as legitimate,
we should design our legal rules to allow them to function properly.3

The issue of how takings law should treat residential communities relates to an ongoing
debate about the role of community and cooperation in property. As I demonstrate
below, none of themost popular conceptions of property support differential treatment
of residential communities in the law of takings. This is because they are all structured
around a single, all-encompassing meaning of ‘community’ that fails to recognize
important differences between such communities and other residential configurations,
as well as differences among various kinds of residential communities. A theoretical
basis is needed to justify treating dissimilar communities differently.

Drawing on Elizabeth Anderson’s conception of foundational value pluralism,4 this arti-
cle argues that a differential treatment of residential communities in takings law is indeed
normatively justified, and can be grounded in a pluralistic conception of property. A
foundational pluralistic conception of property holds that property should be viewed
a social instrument, which different individuals can use to fulfill their basic values and
beliefs.5 This understanding turns property into a locus of competing values, which jus-
tifies different legal arrangements tailored to specific communities. Many individuals
seek to fulfill their notion of the good by residing in a particular community where they
cooperate with others who share those same values. This article proposes guidelines for
reforming takings law’s compensation scheme to include additional monetary and in-
kind remedies for communal loss that may be incurred by members of residential com-
munities whose property is taken. Several factors should be balanced to determine the
proper remedy when the government takes property from a residential community.

This article proceeds in four parts. Section 13.2 illustrates the great extent to which
residential communities may differ in their underlying values and the nature and
extent of cooperation among members. It explains how the existing takings remedy
scheme uniquely harms highly cooperative residential communities at the level of
both the individual and the community at large. Section 13.3 proposes guidelines for

3. H. Dagan, Property: Values and Institutions, Oxford University Press, Oxford, 2011, p. 106.
4. Elizabeth Anderson argues that “people experience the world as infused with many different values”.

The state, according to Anderson should accommodate its institutions to social diversity, allowing each
person to live in accordance to his or her values and beliefs. See Elizabeth Anderson, Value in Ethics and
Economics, Harvard University Press, Cambridge, 1995, p. 1, 149.

5. G.S. Alexander, ‘Pluralism and Property’, Fordham L. Rev., Vol. 80, 2011, p. 1036.
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implementing a new takings remedy scheme. It argues that three factors are important in
determining whether, and to what extent, a community, or individual within a commu-
nity, should be entitled to additional remedies in the face of expropriation. Those factors
are (1) the role, if any, of the community’s cooperation in its members’ realization of a
shared conception of the good; (2) the community’s social legitimacy as determined pri-
marily by its structural openness, that is, its members’ ability to simultaneously belong to
other communities; and (3) the community’s political and economic strength. Section 13.4
introduces additional takings remedies and discusses how the interplay of the three fac-
tors discussed in Section 13.3 should affect the selection of remedy (or remedies) for a
given taking. Finally, Section 13.5 addresses three main arguments against deviating
from market value compensation in certain circumstances: (1) the subjective nature of
communal loss; (2) heightened commodification effects; and (3) undermining state neu-
trality, and concludes that these objections do not significantly weaken the case for rec-
ognizing loss of communality in the law of takings.

. ONE SIZE DOES NOT FIT ALL: THE STATE ’S PLURALIST IC

OBLIGATION TO DIST INGUISH AMONG RES IDENTIAL COMMUNIT IES

Residential communities may differ in their underlying values as well as in their
nature and extent of cooperation among their members. Current takings remedy
scheme in most western jurisdictions, and especially in the United States, uniquely
harms highly cooperative residential communities at the level of both the individual
and the community level at large. This part would explain why, despite the normative
appeal of distinguishing among residential communities in takings law, current law
poses a practical barrier to the establishment of such a policy.

Residential communities take numerous legal forms. In the united states, the three
most common are: (1) condominiums, in which every unit is owned in fee simple
by a particular owner, while the common areas are owned by all unit owners jointly;6

(2) homeowners associations, where in which individual homeowners within a hous-
ing subdivision become members of an association that owns the common property;7

and (3) housing cooperatives, in which a cooperative housing corporation owns all of
the real property and issues stock and proprietary leases to tenant-stockholders.8

6. J.W. Singer, Property Law: Rules, Policies, and Practices, Aspen Publishers, New York, 1997, p. 825; W.S.
Hyatt, Condominium and Homeowners Association Practice: Community Association Law, American Law
Institute, Philadelphia, 1988, p. 13-14; N. Geis, ‘Beyond the Condominium: The Uniform Common-
Interest Ownership Act’, Real Prop Prob. & Tr. J., Vol. 17, 1982, p. 760-761.

7. Hyatt, supra note 6, p. 204-205; Geis, supra note 6, p. 765.
8. P.J. Rohan & M.A. Reskin, Cooperative Housing Law and Practice, M. Bender, New York 1998, §§ 9.01-02

(setting forth the governing structure of residential cooperatives); Hyatt, supra note 6, p. 21; Singer, supra
note 6, p. 826; M. Fenster, ‘Community by Covenant, Process, and Design: Cohousing and the Contem-
porary Common Interest Community’, J. Land Use & Envtl. L.,Vol. 15, 1999; Geis, supra note 6, p. 760; P.
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The law has played an important role in allowing residential communities to flour-
ish.9 By establishing a legal framework that consists of a web of servitudes that ties
certain rights and obligations to property ownership, the law recognizes the distinc-
tions among different forms of property ownership.10 Unlike fee simple ownership,
ownership within a residential community may be subject to restrictions and regula-
tions imposed by other owners. The law’s recognition and acceptance of this distinc-
tion led property scholar Gregory Alexander to state that courts regard residential
communities “as new forms of residency, fundamentally different from both tradi-
tional fee ownership of the detached house and apartment living”.11 These new forms
of ownership, which subordinate an individual’s property rights to the collective
judgment of the owners association, “comprise the chief attributes of owning prop-
erty in a common interest development”.12

Notwithstanding the above, takings law has not evolved with the rapid growth of
residential communities. While these residential configurations vary greatly in their
purposes and levels of cooperation, takings law offers only one remedy – fair market
value monetary compensation – to an owner whose property is condemned through
eminent domain, whether he owns a house in fee simple, a condominium, or a share
in a highly communal housing cooperative.

This ‘one-size-fits-all’ policy is problematic insofar as we conceive of property as a
pluralistic institution, through which owners may express different values. The the-
oretical debate over property's characteristics is the subject of an enormous amount of
literature and therefore goes far beyond the scope of this article. Nevertheless, in order
to explain the incompatibility of takings law's ‘one-size-fits-all’ policy with the wide
range of residential communities, it is sufficient to recognize the contributions of sev-
eral property scholars who have highlighted the importance of the ways in which
communities facilitate the expression of human values through property ownership.
For example, from a law and economics perspective, Parchomovsky and Siegelman
argue that takings should be compensated differently for certain residential commu-
nities, because of the additional loss of communality.13 Alexander and Peñalver

N. Smith, ‘Comment, A Survey of the Legal Aspects of Cooperative Apartment Ownership’,U.Miami L.
Rev., Vol. 16, 1961, pp. 305-317 (outlining various species of residential cooperatives’ structures).

9. See The Uniform Condominium Act project led to three other related acts: Model Real Estate Cooper-
ation Act, 7B U.L.A. 225 (1981), Unif. Planned Cmty Act, 7B U.L.A. 1 (1980), and Unif. Common Interest
Ownership Act, 7 U.L.A. 231 (1982), superseded by 7 U.L.A. 171 (1994& Supp. 1995); Restatement (Third)
of Prop.: Servitudes § 6 (2000).

10. See Neponsit Prop. Owners’Ass’n v. Emigrant Industrial Savings Bank, 15 N.E.2d 793 (N.Y. 1938);Nahrstedt
v. Lakeside Vill. Condo. Ass’n, 878 P.2d 1275, 1290 (Cal. 1994);Hidden Harbour Estates, Inc. v. Basso, 393 So.
2d 637 (Fla. Dist. Ct. App. 1981); Perry v. Bridgetown Cmty. Ass’n, Inc., 486 So. 2d 1230, 1233 (Miss. 1986).

11. Alexander, supra note 2, p. 11.
12. Nahrstedt v. Lakeside Vill. Condo. Ass’n, 878 P.2d 1275, 1282 (Cal. 1994).
13. G. Parchomovsky & P. Siegelman, ‘Selling Mayberry: Communities and Individuals in Law and Eco-

nomics’, Calif. L. Rev., Vol. 92, 2004, p. 136.
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developed another, more robust conception of community in the context of property
ownership.14 According to Alexander and Peñalver, “[t]he communities in which we
find ourselves play crucial roles in the formation of our preferences, the extent of our
expectations and the scope of our aspirations” and therefore, owners should be under
an obligation to “participate in and support the social networks and structures that
enable us to develop those human capabilities that make human flourishing possi-
ble”.15 Singer argues for increased obligations of owners toward society (or the com-
munity) in which they live,16 while Dagan suggests a comprehensive liberal
conception of property, in which the government is required to consider community
when establishing property institutions.17

Although each of these scholars subscribes to a different school of thought, they all
recognize the pluralistic nature of property. More concretely, they recognize concep-
tions of property that permit the consideration of personal values. Anderson’s plural-
istic theory takes this understanding a step further. Anderson argues that since
“people experience the world as infusedwithmany different values”, the state should
be obligated to allow all people to live by their values through establishment of
diverse social institutions that people can use to promote these values.18 Anderson
therefore argues that the state should be obligated to:

expand the range of significant opportunities open to its citizens by supporting institutions
that enable them to govern themselves by the norms internal to the modes of valuation
appropriate to different kinds of good.19

Applying Anderson’s insights to takings law, the state should be required not only to
allow people to live in accordance with their values and beliefs, but also to provide
them with the practical possibility of doing so.20 This pluralistic obligation, as set out

14. G.S. Alexander & E.M. Peñalver, ‘Properties of Community’, Theoretical Inquiries L., Vol. 10, 2008, p. 134.
15. Id. p. 140.
16. J.W. Singer, Entitlement: The Paradoxes of Property, Yale University Press, New Haven 2001; Joseph Wil-

liam Singer, The Edges of The Field: Lessons on The Obligations of Ownership, Beacon Press, Boston 2001.
17. Dagan, supra note 3, p. xxxi.
18. Anderson, supra note 4, p. 1, 149.
19. Id.
20. As will be demonstrated in infra section 13.4 below, this obligation is primarily in place to ensure cit-

izens’ ability to realize and maintain their conceptions of the good. Therefore, in the case of communi-
ties, the state may be obligated to not only provide a one-time monetary compensation for
expropriation, but assist with a community’s resettlement. And in cases where the community’s con-
ception of the good is not threatened (since the expropriation does not uproot the entire community,
for example), this obligationmay still require the state, in some instances, to pay the individual property
owner who loses her individual ability to cooperate with others additional compensation. In this sense,
the state’s pluralistic obligation has two dimensions: a collective one (in cases where the realization of
communitymembers’ shared conception of the good is threatened) and an individualistic one (where an
individual is no longer able to cooperate with her community to realize her conception of the good).
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below, should guide us in determining the proper treatment of residential communi-
ties in takings law. In particular, the state’s pluralistic obligation justifies expanding
the range of takings compensation mechanisms and remedies. In view of the state’s
pluralistic obligation, the current remedy scheme in takings law is problematic for
two overarching reasons: (1) it leads to discriminatory outcomes and (2) they prevent
the growth of highly cooperative residential communities.

First, the one-size-fits-all approach actually leads to discriminatory outcomes by vio-
lating the property rights of certain members of residential communities. This is
because it fails to recognize the harm caused by what Parchomovsky and Siegelman
term ‘loss of communality’, which represents the loss of interpersonal ties that “are
not fully captured by the market value of the properties”.21 Individuals who are dis-
placed from their communities due to eminent domain proceedings may no longer be
able to realize a conception of the good that depends on cooperation with other com-
munity members. Moreover, these individuals often submit to significant restrictions
on their individual rights in order to live in these communities, whichmake the failure
to recognize loss of communality even more acute.

Second, because of the way in which takings (in particular, large-scale takings) can
tear apart a community’s social fabric, they are especially harmful to the ability of
more cooperative residential communities to flourish. Due to the absence of remedies
for communal harm, these communities’ ability to continue functioning post-expro-
priation is jeopardized. Thus the current takings scheme harms cooperative commu-
nities more than individualistic ones (which by nature do not suffer the same extent of
communal harm, and whose members may be made whole through market value
compensation). Even among cooperative communities, some are harmed more than
others depending on how central cooperation is to the community’s functioning and
its members’ realization of a shared conception of the good. These consequences are
unjustifiable to the extent we accept these communities as legitimate.

. GUIDEL INES FOR A REFORM

In fulfilling its pluralistic obligation, the state should enable its citizens to realize their
own conceptions of the good by offering them a sufficiently wide range of substantial
legal institutions. Insofar as we believe that:

structuring our geographic localities into (…) local communities fulfills an important human
need and facilitates the pursuit of worthy civic virtues, we need to incorporate this vision
into our legal rules.22

21. Parchomovsky & Siegelman, supra note 13, p. 136.
22. Dagan, supra note 3, p. 106.

 Part III Consequences



The aim of this part is to offer guidelines for implementing a reform in takings law that
is tied to this vision and recognizes the value of community in property.

The application of a state’s pluralistic obligation to a given community should depend
on that community’s characteristics. This part therefore argues that the state should
take into account three factors in determining the treatment of a residential commu-
nity in takings law: (1) the nature of community members’ cooperation, i.e., its rela-
tionship with members’ realization of a shared conception of the good; (2) the
community’s ‘social legitimacy’; and (3) the community’s need for state support to
stay intact. In assessing these factors, the state should ensure that the benefits of
the reform are limited to socially legitimate communities that engage in sufficiently
meaningful cooperation.

13.3.1 Community’s Cooperation

Strictly speaking, community as a property value represents cooperation of two or
more persons who are jointly involved in an asset. However, not all cooperation
should be recognized as expressing the value of community in property. Instead,
for a community’s cooperation to be sufficiently meaningful, it must be founded upon
a conception of the good that promotes norms of cooperation rather than separation,
exclusion, or individualism. Property owners interact in different ways and to reach
different goals. Yet, not all types of cooperation among neighboring property owners
should be regarded as expressing the value of community in property for the pur-
poses of a reformed takings regime.

Recognition of cooperation in property law should not be dependent on the cooper-
ators’ motivations, but rather on the role such cooperation plays in ensuring plural-
ism. Gregory Alexander argues that a foundational pluralistic conception of
property23 actually entails multiple levels of pluralism in our approach to values
and goods – a “pluralism of pluralisms”.24 One level entails recognition of the legit-
imacy of a variety of different conceptions of the good. The second level refers to the
methods by which individuals may realize their conceptions of the good. On this
level, while cooperation may not be an inherent feature of a conception of the good,
people who adhere to that conception may still need to cooperate in order to effec-
tively realize it. For example, American Jews often prefer to live in neighborhoods
where there are at least a few other Jews, since the presence of other Jews ensures
the existence of common religious institutions.25 Although cooperation itself may
not be a religious commandment, religious people may find that cooperating with

23. Anderson, supra note 4, pp. 14-15.
24. Alexander, supra note 2, p. 1036.
25. Amitai Etzioni, ‘The Ghetto – A Re-Evaluation’, Soc. Forces, Vol. 37, 1958, p. 259 (“The reasons for the

lower limit [of Jews within an area] may be that [Jews] prefer to not live in an area in which there is no
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others of the same faith facilitates their ability to realize their conception of the good.
Should such cooperation be regarded as expressing the value of community in property?
If we embrace foundational pluralism, the answer is yes. Foundational pluralism posits
that pluralism exists all the way down.26 Accordingly, property law, and takings law in
particular, should accommodate the value of cooperation both in cases where coopera-
tion is inherent to the cooperators’ shared conception of the good27 and in cases where
cooperation is extrinsic, that is, only a means for realizing a conception of the good.

However, recognition of even extrinsic cooperation as expressing the value of the
community in property may lead to the conclusion that any loss of cooperation
between neighbors should be compensable in takings law. Such broad recognition
of neighborly collaboration leaves us in the current scenario where no distinctions
exist between communities based on the forms and functions of their cooperation.
Therefore, this part offers a two-stage analysis in order to determine whether a spe-
cific form of cooperation should be recognized as expressing the value of community
in property, and to what extent this should affect the legal treatment it receives.

13.3.1.1 Stage One: Verifying a Shared Conception of the Good
Under the proposed regime, the first step is to decidewhether cooperation exists, which
is very likely the case for any residential community. The next step is to determine if that
cooperation is meaningful. Cooperation is ‘meaningful’ if (1) it is directed toward the
realization of a shared conception of the good; and (2) it is not founded on individual-
istic and exclusionary norms or values that fail to contribute to a sense of community.

Although there are differing views with respect to the proper content of a conception
of the good,28 for the purposes of this proposal, there is no need to choose one in par-
ticular. Rawls’s definition may be best: a definition of the good should consist “of a
more or less determined scheme of final ends, that is, ends we want to realize for their
own sake”.29 Therefore, for the purposes of this first-stage examination, a conception
of the good need only have the ultimate goal of fulfilling the conditions deemed nec-
essary for a valuable andworthwhile life.30 Such conceptions are many and diverse.31

synagogue, no Jewish Sunday school, no opportunity to have Jewish friends and potential Jewish mar-
riage partners for their children”).

26. Alexander, supra note 2, pp. 1020-1021.
27. Consider, for example, the Israeli kibbutz, in which the shared conception of the good calls for ongoing

cooperation.
28. J.M. Finnis,Natural Law and Natural Rights, OxfordUniversity Press, Oxford, 1982, pp. 81-97 (presenting

a list of the basic aspects of human well-being); M.C. Nussbaum, Women and Human Development: The
Capabilities Approach, Cambridge University Press, Cambridge, 2001, pp. 4-15, 76-96 (presenting a list of
central human capabilities and their relation to humans’ conceptions of the good).

29. J. Rawls, Political Liberalism: Expanded Edition, Columbia University Press, New York, 2011, p. 19.
30. J. Quong, Liberalism Without Perfection, Oxford University Press, Oxford, 2011, p. 2.
31. Rawls, supra note 29, pp. 19-20.
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Theymay have different characteristics: economic, social, cultural, religious, andmay
also differ in their comprehensiveness. While some might infuse every aspect of life,
others may be less sweeping.32 At this stage, no normative judgments regarding con-
ceptions of good are required.

But if we accept any conception of the good as a legitimate end, what cooperation
would not be recognized asmeaningful? The answer is twofold: first, cooperation that
does not promote a conception of the good, and second, cooperation that promotes a
conception of the good but does not express or promote the value of community.

To illustrate, consider gated communities. Nonnemaker conducted thorough research
about life in three gated communities in New Tampa, Florida.33 Nonnemaker’s find-
ings show that the owners in the Arbor Greene, Hunter’s Green, and GrandHampton
gated communities were motivated to purchase property in these communities not
because of their search for social interaction with their neighbors, but rather because
of their desire for security and high property values.34 Searching for some evidence of
communality, Nonnemaker asked these gated communities' members whether they
perceive their relationship with their co-members as cohabitation or as a commu-
nity.35 An owner in Hunter’s Green's answered:

I can’t even tell youwhat my neighbor look like barely [sic]. Talk to one guy across the street
once in a while (…) we tried the ‘neighbor’ thing in other areas, but it wasn’t for us. We
prefer our home and keeping to ourselves (…) it’s a cohabitation (…) simply just an eco-
nomic arrangement between me and them.36

Arbor Greene, Hunter’s Green, and Grand Hampton are far from unique. Empirical
studies reveal that the search for communality is often a secondary, if not tertiary, con-
sideration for owners in gated communities.37 Blakely and Snyder argue that gated

32. Id. pp. 13-14, 19-20. See also Quong, supra note 30, pp. 13-14.
33. S.E. Nonnemaker, Living Behind Bars?: An Investigation of Gated Communities in New Tampa, Florida (LLM

theses on file at the University of South Florida, Tampa), April 6, 2009.
34. Id. p. ix.
35. Id. p. 129.
36. Id. pp. 129-130.
37. S. Blandy et al., ‘Gated Communities: A Systematic Review of the Research Evidence’, ESRC Centre for

Neighborhood Research, 2003, pp. 24-27 (summarizing several empirical studieswhichwere conducted
in gated communities in the United State showing that the community life and interaction with neigh-
bors in such communities were low); E.J. Blakely & M.G. Snyder, ‘Divided We Fall: Gated and Walled
Communities in the United States’, in N. Ellin, (Ed.), Architecture of Fear, Princeton Architectural Press,
New York, 1997, pp. 89-90 (classifying gated communities into three categories: lifestyle, elite and secu-
rity zone and argue that in all three types the search for communality plays only a secondary or tertiary
role in owners' decision of purchase).
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community owners often seek to cooperate to maintain their high home values and to
reduce crime in the surrounding area, but for little else.38

Should such cooperation be entitled to different legal treatment than that applied to
fee simple ownership? For two reasons, the answer is no. First, such gated commu-
nities do not promote any distinct conception of the good insofar that security and
monetary property values are commonplace ideals. And second, even if we are to
assume that such gated communities do cooperate in pursuit of a conception of
the good, the conception should not be entitled to different legal treatment because
it fails to express the community’s distinct value.

Gated communities are primarily a locus of seclusion and segregation for the weal-
thy.39 Membership in such communities does not depend on a commitment to a sha-
red notion of the good, but rather onmembers’ ability to pay for the services provided
to them, services that are generally supposed to be of higher quality than those local
governments provide to the general population.40 It should come as no surprise then
that “[c]ontrary to popular claims, studies show that [gated communities] are associ-
ated with low community participation and cohesion”.41 The difference, then,
between life inside the gates of such communities and that of the population at large
is a difference of degree, not of kind.42 Cooperation among members is designed to
reduce the costs associated with obtaining high-quality services by pooling members’
financial resources together. There is no shared conception of the good that is unique
to gated community owners.

38. See, e.g. Blakely & Snyder, supra note 37, p. 90; E.J. Blakeley, Fortress America: Gated Communities in the
United States, Brookings Institution Press, Washington, 1999, pp. 15-18; G.T. Marx, ‘The Engineering of
Social Control: The Search for the Silver Bullet’, in J.G. Hagan & R.D. Peterson (Eds.), Crime and Inequal-
ity, Stanford University Press, Stanford, 1995, p. 231; Blandy et al., supra note 37, p. 2 (“It would appear
that gated communities are not self-evidently attractive places to live. Existing research showed that
motivations for living in a gated community are primarily driven by the need for security and a more
generalized fear of crime”).

39. Blakeley, supra note 38, p. 8. See also A. Lehavi, ‘How Property Can Create, Maintain, or Destroy Com-
munity’, Theoretical Inquiries L., Vol. 10, 2009, pp. 58-59 (questioning the existence of a shared conception
of the good in such communities); Evan McKenzie, ‘Constructing the Pomerium in Las Vegas: A Case
Study of Emerging Trends in American Gated Communities’, Housing Stud., Vol. 20, 2005, pp. 187-92;
Blandy et al., supra note 37, p. 2 (“Importantly therewas no apparent desire to come into contact with the
‘community’ within the gated or walled area”).

40. E. Vesselinov et al., ‘Gated Communities and Spatial Inequality’, J. Urb. Aff., Vol. 29, 2007, pp. 118-119.
41. Id.
42. The distinction between qualitative and quantitative differences suggests that the things valued by

gated communities’members are not unique, but instead, are shared by the entire population. A person
who lives outside the gates of such communities also regards personal security as an important feature
of a valued life and, just like gated communities’members, will also seek to maintain their assets’ value.
Therefore, personal security or the will to preserve an asset’s value should not be considered as part of a
conception of the good that requires cooperation.
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But even if we assume that a gated community shares a conception of the good, the
ultimate outcome of the analysis would be no different. Gated communities are
generally designed to be a ‘villa in the jungle’, offering their members a peaceful
and trouble-free life.43 In order to realize this conception of the good, members of
gated communities cooperate only in order to exclude nonmembers and ensure
their own independence, safety, and the value of their homes. In other words,
gated communities’ shared conception of the good is centered on isolation and
low social cohesion. Such a conception of the good – even if it can be established
as a genuine conception of the good – should not be entitled to remedies for com-
munal loss.44

13.3.1.2 Stage Two: Classifying the Role of a Community’s Cooperation
Assuming a legitimate conception of the good is identified in the first stage of the
examination – be it religious, economic, cultural or otherwise – the next step is to
determine the role of cooperation in the community’s ability to realize that good. Sim-
ply put, the more significant the role cooperation plays in community members’ abil-
ity to realize their shared conception of the good, the greater the justification for
deviating from takings law’s existing remedy formula. When cooperation plays only
a marginal or secondary role, the law should only be sensitive to the existence of such
cooperation or moderately support it. On the other hand, if the cooperation is crucial
to a community’s realization of its conception of the good, remedies should be avail-
able that are oriented toward its preservation.

In order to identify the role of cooperation in a community’s realization of its con-
ception of the good, this part proposes three distinct categories: (1) constitutive
cooperation; (2) value-adding cooperation; and (3) facilitative cooperation. Coop-
eration is constitutive if it is an inherent and vital feature of the conception of the
good: not only an instrument for the realization of the conception of the good, but
as an end unto itself. An example of constitutive cooperation can be found in the
historic Israeli kibbutz. Within this setting, cooperation serves both as an aspect of
the desired good and as an instrument for its achievement. Israeli law defines a
kibbutz as:

43. Blakeley, supra note 38, pp. 15-18.
44. It is important, however, to emphasize that denying gated communities remedies for loss of commu-

nality in the law of takings does not deny their right to exist; a foundational pluralistic conception of
property legitimizes individualistic conceptions of the good no less than it legitimizes conceptions that
are built on cooperation. However, members of the type of gated community described above do not see
the community as having value in itself, but rather seek to ensure that the internal governance of the
community causes as little harm as possible to their individual property rights, and would likely refuse
to subject themselves to a demanding set of obligations during their membership in the community.
They should therefore not be entitled to additional compensation if the state expropriates their land.
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a free association of people for the purposes of settlement, absorption of new immigrants,main-
tenance of a cooperative society based on community ownership of property, self-sufficiency in
labor, equality and cooperation in all areas of production, consumption and education.45

Property scholar Margalit explains that “the kibbutz is an exemplary and equitable
way of communal living for people who believe in the ideals of equality, brotherhood,
andmutual assistance”.46 Cooperation, then, not only enables the community to func-
tion properly, but is one of the essential elements of the good itself.

Other instances of cooperationmay simply facilitate a group’s ability to realize its sha-
red conception of the good without being an indispensable part of the conception.
Consider the House of Commons community in Austin, Texas. The House of Com-
mons community is a residential cooperative and part of the University of Texas Inter-
cooperative Council, a non-profit student housing organization, which focuses on
vegan and vegetarian lifestyles.47 The community only serves meals that are vegan
or vegetarian.48 The house purchases almost nothing except organic food, and meat
is not allowed on the property.49 Although veganism has become a common way of
life for many people who live outside a defined geographic communal setting,50

vegans may still encounter difficulties as they seek to live according to their beliefs.
For instance, they may discover that local grocery stores do not sell many products
they can eat. They may find themselves forced to work in businesses that do not
respect their way of life, and they may have to ask restaurant staff to accommodate
their dietary restrictions. If a group of vegans unite in order to form a vegan commu-
nity, a significant portion of these difficulties are likely to be resolved. It would be
easier for vegans to live in a community where the shops and businesses cater to their
lifestyles, relieving them of the burden of finding acceptable foods and of the need to
ask about the ingredients in the food they consume. Accordingly, though it may be
possible for themembers of the House of Commons to live as veganswhile living next
to non-vegans, the supportive surroundings they gain within the community facili-
tate each individual’s ability to practice veganism.

Finally, cooperation may be neither constitutive nor facilitative, but ‘value-adding’.
This type of cooperation, although not an essential element of the good itself, is

45. Cooperative Societies Ordinance (Types of Societies), 5756–1995, 5722 LSI 244 (1995) (Isr.) (emphasis
added).

46. AvitalMargalit, ‘Commons and Legality’, inG.S. Alexander and E.M. Peñalver (Eds.), Property and Com-
munity, Oxford University Press, Oxford 2010, pp. 141-45.

47. <www.iccaustin.coop/hoc/>.
48. Id.
49. Id.
50. A 2012Gallup poll discovered that 5% ofAmerican adults consider themselves to be vegetarians and 2%

consider themselves to be vegans. Frank Newport, In U.S., 5% Consider Themselves Vegetarians, Gallup
(July 26, 2012), <www.gallup.com/poll/156215/consider-themselves-vegetarians.aspx>.
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nevertheless much more than an instrument to assist in its realization. Such ‘value-
adding’ cooperation may bring about a qualitative change in a community’s realiza-
tion of its shared conception of the good. Cooperation should be regarded as value-
adding if, considering the group’s values, joint activity has more value than individ-
ual activity. For example, ultra-Orthodox Jewish communities promote their vision of
the good through observance of Judaism’s commandments and laws.51 Members of
such communities cooperate on different levels, such as ensuring the existence of syn-
agogues and establishing educational institutions that promote religious studies.
While cooperation plays a significant role in the functioning of ultra-Orthodox Jewish
communities; however, it nevertheless cannot be regarded as constitutive. Jews can
fulfill their religion’s commandments and laws without being a member of a geo-
graphic religious community. But, as provided by Jewish law, cooperation not only
makes it easier for individuals to realize their conception of the good, but adds sig-
nificant value and meaning to its realization. For example, a Jewish person is com-
manded to pray three times on an average day. A Jewish person may fulfill this
religious commandment by praying alone, but Jewish law urges men to always pray
in a quorum of at least ten. Thus, Orthodox Jewish Communities derive a very tan-
gible benefit in relation to their conception of the good if the community is geograph-
ically concentrated.

This classification of the potential roles of cooperation in a community’s members’
realization of their shared conception of the good provides us an instrument for dis-
tinguishing among residential communities based upon their actual characteristics.
Therefore, it can be used as a basis for determining the type of legal remedies a com-
munity should receive when the government takes its property through eminent
domain.

13.3.2 Social Legitimacy

Embracing a foundational pluralistic conception of property runs the risk of enabling
– or signaling state endorsement of – communities that abide by norms that explicitly
or implicitly enforce racial, socioeconomic or religious discrimination, or other

51. Jewish ultra-Orthodox communities are common within the New York area. Communities such as
Kiryas Joel (a villagewithin the town ofMonroe in Orange County, NewYork, where the great majority
of residents are Hasidic Jews who strictly observe the Torah and its commandments, and belong to the
worldwide Satmar Hasidic dynasty) and the ultra-Orthodox communities of Williamsburg in Brooklyn
maintain a lively community life and offer their residents a variety of religious institutions, religious
services and networks of mutual support. For more on the Kiryas Joel community, see A.S. Greene,
‘Kiryas Joel and Two Mistakes About Equality’, Colum. L. Rev., Vol. 96, 1996, p. 1; I.C. Lupu, ‘Uncove-
ring the Village of Kiryas Joel’, Colum L. Rev., Vol. 96, 1996, p. 104. See also the Kiryas Joel community’s
website, Kiryas Joel Voice, <www.kjvoice.com/default.asp> (last visited January 27, 2014). For more
on the ultra-Orthodox Jewish communities of Williamsburg, see, generallyG. Kranzler,Hasidic Williams-
burg: A Contemporary American Hasidic Community, Rowman & Littlefield, New York, 1995.
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illiberal norms.52 Because a foundational pluralistic conception of property regards
property as a social instrument that should enable people to fulfill diverse views of
what constitutes a valuable and meaningful life, an assessment of any property
arrangement cannot be detached from prevailing social norms that promote diver-
sity.53 After all, the core assertion of foundational pluralism is that diversity generally
promotes human flourishing.54

The previous section discussed general categories of cooperation that may entitle
members of a community to additional legal remedies when the government takes
their property, consistent with the state’s pluralistic obligation to allow diverse com-
munities (and not only individualistic communities) to survive and flourish. This
first stage looks only at whether a community’s members share a conception of
the good and, if so, how they cooperate to achieve that good. The inquiry, however,
does not end there. The next stage – an assessment of a community’s social legiti-
macy – entails a normative evaluation of the community. Foundational pluralism
imposes on the state an obligation to embrace diversity with the goal of promoting
human flourishing. Thus, the social legitimacy test operates as a check on the uninten-
ded harmful effects that may result from compensating loss of communality in com-
munities whose existence is antithetical to this goal. As demonstrated below,
however, this normative evaluation is limited – it is designed to avoid judgment
of a community’s internal practices and to instead focus on a community’s structural
openness.

Facing residential communities that foster and even enforce illiberal normswithin their
boundaries, a liberal state may respond in three ways. First, it may deny illiberal com-
munities any state support. Second, it may condition its support on the community’s
compliance with a state’s defined liberal minimum requirements (LMRs).55 Finally, the
state, if it takes its pluralistic obligation seriously, may seek to use another, less norma-
tively charged method of inquiry to determine a community’s social legitimacy.

This third approach is available – and even superior to – the two alternate options.
Instead of determining compliancewith LMRs or cutting of all support, the state should
inquire into how open a community is to allowing its members to join other commu-
nities simultaneously, referred to here as multiple community belonging (MCB), and

52. See, e.g. H. Dagan, ‘Pluralism and Perfectionism in Private Law’,Colum. L. Rev., Vol. 112, 2012, pp. 1431-
33; N.M. Stolzenberg, ‘Return of the Repressed: Illiberal Groups in a Liberal State’, J. Contemp. Legal
Issues, Vol. 12, 2001-2002, p. 897; Alexander, supra note 2, p. 1126.

53. See G.S. Alexander, ‘The Social-Obligation Norm in American Property Law’, Cornell L. Rev., Vol. 94,
2009, p. 757.

54. SeeMartha C. Nussbaum, ‘Human Functioning and Social Justice: In Defense of Aristotelian Essential-
ism’, Pol. Theory., Vol. 20, 1992, p. 202.

55. See S. Macedo, Diversity and Distrust: Civic Education in a Multicultural Democracy, Harvard University
Press, Cambridge, 2009, Ch. 8.
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should inquire into LMRs only as a last resort if the MCB inquiry is inconclusive. This
solution is based on a sociological redefinition of community that occurred in the
last century, which highlighted most communities’ loss of exclusive dominion over
all aspects of members’ lives.56 A sociological inquiry into community and its role in
the last century is the subject of an enormous amount of sociological literature and is
beyond the scope of this article.57 It is sufficient, however, to recognize the German
sociologist Simmel’s observation that modern society functions as a web of group
affiliations, in which every person becomes a member of several social groups
simultaneously.58 This multiple belonging ensures a space of freedom for the indi-
vidual, since one is no longer restricted to one all-encompassing community.59

Instead the individual is allowed to maintain her participation in multiple groups,
to preserve her connections to other individuals, and to participate in different
modes of cooperation.60

The ability of community members to engage with people from outside their home
community exposes them to different values and norms. These unmediated encoun-
ters help facilitate individuals’ abilities to reflect on their communities’ prevailing
norms. This situation leaves individuals with three possible responses. Those who
have been exposed to different sets of norms than those prevailing in their community

56. See, e.g. B. Wellman, Networks in the Global Village: Life in Contemporary Communities, Westview Press,
Boulder, 1999, p. 2; B. Wellman, ‘The Community Question’, Am. J. Soc., Vol. 84, 1979, p. 1201; B. Wel-
lman, P.J. Carrington & A. Hall, ‘Networks as Personal Communities’, in Barry Wellman & Stephen D.
Berkowitz (Eds.), Social Structures: A Network Approach, Cambridge University Press, Cambridge, 1988,
pp. 133-135.

57. See, e.g. C. Bell & H. Newby, Community studies: An Introduction to the Sociology of the Local Community,
Allen and Unwin, Crows Nest, 1971, p. 252; A.P. Cohen, Belonging: Identity and Social Organization in
British Rural Cultures, Manchester University Press, Manchester, 1982, pp. 1-4; R. Nisbet, The Quest
for Community: A Study in the Ethics of Order and Freedom, Oxford University Press, Oxford, 1981, p.
47; G.A. Hillery, ‘Definitions of Community: Areas of Agreement’, Rural Soc’y, Vol. 20, 1955, p. 111.

58. G. Simmel, Conflict And The Web Of Group Affiliations, Free Press, New York, 1955, p. 150 (“The modern
pattern differs sharply from the concentric pattern of group affiliation as far as a person’s achievements
are concerned. Today[,] and aside from their occupational position, someone may belong to a scientific
association, or they may sit on a board of directors of a corporation and occupy an honorific position in
the city government (…)”).

59. Id. p. 130 (“In general, this kind of development tends to enlarge the sphere of freedom: not because the
affiliationwith, and the dependence on groups, has been abandoned, but because it has become amatter
of choice with whom one affiliates and upon whom one is dependent”).

60. Id. Morris Janowitz followed Simmel’s notion of multiple community belonging. In what he termed
“communities of limited liability”, Janowitz argues that the communities of the modern age are char-
acterized by their partial role in their members’ lives and by the relatively low commitment of their
members. Therefore, Janowitz argues that “in a highly mobile society[,] people may participate exten-
sively in local institutions and develop community attachments”; yet, due to its modern conception, the
individual’s search for the support of others is constrained by his resistance to being controlled by
others. These conflicting tendencies are the basis of contemporary communities, which are, according
to Janowitz, of ‘limited liability’. See John D. Kasarda & Morris Janowitz, ‘Community Attachment in
Mass Society’, Am. Soc. Rev., Vol. 39, 1974, p. 329.
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may decide to leave their community since they no longer share its values; they may
decide to stay within the community and try to change it from the inside; or, they
may decide to stay and conform to community norms. Since, in each case, an
informed individual has made a choice, a liberal state should respect the decision.
The current social reality, in which a person may belong simultaneously to more
than one community, thus significantly reduces the risk that an individual will
be oppressed by any particular community of which she is a member.61 Further-
more, by engaging simultaneously in several communities, individuals are no lon-
ger confined to a single, all-encompassing community and enjoy a greater degree of
freedom.62 In the context of the modern diverse state, this condition is normal and
should be encouraged.

By focusing on communities’ structural openness, which allows members to simulta-
neously belong to other communities, the state may establish a policy for addressing
illiberal communities that is both liberal and pluralistic. An MCB test simply asks
whether an individual is allowed to occupy different positions in different communi-
ties at the same time. If the answer is yes, the community may be entitled to enhanced
takings remedies despite being superficially illiberal. While not entirely eliminating
questions concerning norms and values, the MCB test sidesteps them to focus atten-
tion instead on community structure and boundaries.

TheMCB test is superior to the two alternatives presented above for several reasons.
First, in comparison with denying illiberal communities additional takings reme-
dies, the MCB text commits the state to its pluralistic obligation to ensure a diverse
society in which different – sometimes radically different – conceptions of the good
may coexist. Second, the MCB test will reduce clashes between the liberal state and
illiberal communities. Such clashes are often a result of communities’ resistance to
state intervention into internal ethical conduct,63 and the MCB test sidesteps any
such direct intervention. The MCB’s structural demand does not impinge on the com-
munity’s internal conduct, and instead only requires it to give up the use of seclusion

61. Simmel, supra note 110, p. 130.
62. Id.
63. A recent legal clash involving the legitimacy of educational LMRs occurred in Canada, where the Que-

bec education authorities ordered the transfer of fourteen children from the Lev Tahor Jewish Ultra-
Orthodox community to foster care. The government alleged that the children –who are homeschooled
– did not know basic math, and some could not speak either English or French. In November 2014,
approximately 250 Lev Tahor adherents fled to Ontario from Quebec just ahead of the order to seize
the children. The community’s move to Ontario was the result of the Quebec government’s continuous
intervention in the community’s internal conduct, especially the educational authorities’ efforts to force
the community to use a secular curriculum for teaching its home-schooled children. By moving to
Ontario, a province which is more tolerant of faith-based schooling and has been a lure for other reli-
gious communities, the Lev Tahor community attempted to regain control of its inner space. See<www.
cbc.ca/news/canada/montreal/lev-tahor-child-removal-order-upheld-by-ontario-judge-1.2521639>
(last visited October 2, 2014).
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and isolation as instruments for ensuring the preservation of its conception of the good.
Furthermore, protecting a community’s internal conduct from state intervention may
temper an illiberal community’s tendency to block members from engaging with
outsiders.

Finally, the MCB test avoids the ambiguity inherent in LMR-based determinations.
LMRs are determined by the government, may be vague, and do not necessarily have
identical content and scope from jurisdiction to jurisdiction. For example, while most
liberal governments use LMRs in setting children’s education policy (usually by esta-
blishing an official core curriculum), the scope of these requirements varies greatly
across jurisdictions, as do the implications of a community’s rejection of the state’s
requirements.64 This ambiguity leads to a lack of uniformity and makes it difficult
for states to monitor communities and enforce their requirements.65 The MCB test
overcomes these obstacles by creating a simple and uniform test. In most situations,
the characteristics of the community in question will provide answers. This is because
all-encompassing communities rarely hide their characteristics; on the contrary, they
highlight their distinctiveness. In more ambiguous cases, when the community may
not hold itself out as all-encompassing (perhaps out of a desire to avoid state inter-
ference) the state may require the community to prove its compliance with the
MCB model by requiring presentation of evidence and data as to its members’ par-
ticipation in other communities.

In the context of takings law reform, a conclusion about a community’s social legit-
imacy should affect the community’s entitlement to additional remedies for commu-
nal loss. As long as a community allowsMCB, it remains entitled to whatever benefits
it would receive otherwise. When a community does allow MCB, however, the state
should investigate the reasons for the absence of MCB. The state should determine
whether the absence of community members’ participation in other communities is
the result of (1) a decision by community authorities (or significantly encouraged

64. As the Lev Tahor case demonstrates, different jurisdictions may embrace entirely different intervention
policies, which affect the incentives of communities to reside within a specific jurisdiction. See id. This is
not the first time that a religious minority has fled Quebec because of the provincial government’s
enforcement of it secular curriculum. In 2007, members of Quebec’s only Mennonite community would
not send their children to government-approved schools, balking at the teaching of evolution, the accep-
tance of gays and lesbians and low ‘morality standards’. Even if parents in the community home-
schooled their children, they would have had to follow the official Quebec curriculum and make
arrangements with the local school board, whereas in Ontario and New Brunswick, parents who
home-school their children are not required to abide by an official government curriculum. Thus, the
Mennonite group fled for New Brunswick and Ontario. See ‘Townsfolk sad to see Mennonites move
away’, Montreal Gazette (16 August 2007), online: Montreal Gazette <www.canada.com/
montrealgazette/news/story.html?id=8aa6f3f4-45fd-42d3-ad45-38b1106bddfc>.

65. Id.
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by those authorities); (2) community members’ free choice; (3) geographic distance or
other physical factors;66 or (4) other lack of opportunity.67

Then, if a community disallows MCB, the state should determine if the community
complies with the state’s LMRs. While communities that comply with LMRs (and
do not comply with MCB) should not be entirely denied alternative takings remedies,
their refusal to complywithMCB should affect the scope and scale of their entitlement
to these remedies. Finally, communities that reject both social legitimization tests –
MCB and LMRs – should be denied additional remedies when their property is expro-
priated by the state. This assertion implies nothing about these communities’ concep-
tions of the good or the role cooperation plays in their realization. It is simply that
these communities’ refusal to comply with either one of the social legitimacy stan-
dards exempts the state from its pluralistic obligation to compensate such communi-
ties for their loss of communality.

13.3.3 Community Strength

This article has thus far discussed how, in the context of the law’s treatment of resi-
dential communities, the contours of the state’s pluralistic obligation should depend
on two factors: (1) whether the community cooperates toward realizing a shared con-
ception of the good; and (2) whether the community complies with MCB and LMRs.
This section further limits the scope of the state’s pluralistic obligation by arguing that
it should also be contingent on a community’s political or economic strength. I argue
that stronger communities generally should be treated differently than weaker, but
similarly situated, communities. In the takings law context, tailoring the remedy in
this way best tracks the state’s pluralistic obligation because it recognizes that some
communities are better situated to continue to flourish post-taking than others.

All kinds of people live in residential communities and socioeconomic diversity can
be found in all forms of cooperative ownership. The question then arises: should tak-
ings law distinguish among residential communities based on their economic or political

66. Allowing state intervention in geographically remote communities, based solely on their remoteness,
would unreasonably discriminate against such communities without properly taking into account
whether the community’s norms are contrary toMCB. In cases where external reasons prevent the com-
munity’s members from simultaneously belonging to several communities, the community should be
able to choose from two alternative paths. The first alternative is for the community to prove that it
allows its members to belong to other communities. An example of this would be to demonstrate that
the community’s norms encourage suchmultiple belonging among its members. The second (andmore
practical) alternative requires the community to subject itself to an examination of whether it complies
with liberal minimum requirements.

67. See, e.g. C. Kukathas, ‘Are There Any Cultural Rights?’, Pol. Theory, Vol. 20, 1992, p. 134 (“The most
important condition which makes possible a substantive freedom to exit from a community is the exis-
tence of a wider society that is open to individuals wishing to leave their local groups.”).
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strength? On paper, takings law is blind to economic or political differences among indi-
viduals and communities. It is generally acknowledged, however, that such consider-
ations often affect eminent domain decisions. Blight condemnations, urban renewal
programs, and redevelopment projects –which often serve as the ‘public use’ justification
for eminent domain – all affect, not coincidentally, assets belonging to poor property
owners.68 The current takings law compensation formula, which requires compensating
the owner with the fair market value of the condemned property, incentivizes govern-
ment authorities to target the property of poor andpoliticallymarginalized owners rather
than property belonging to the rich and influential.69 As Justice Thomas wrote in his dis-
sent inKelo v. City of New London, it is always the economically and politically weak com-
munities that are expected to bear disproportionately the burden of realizing public
projects.70 Nevertheless, takings law, given its uniform remedy scheme, fails to take into
account the political or economic wealth of parties subject to takings.

Nevertheless, the contention that takings law should recognize community strength
is based on properly limiting the scope of the state’s pluralistic obligation. As discus-
sed, foundational pluralism does not require the state to actively support or promote
any conception of the good. The state’s obligation is limited to establishing conditions
that allow the existence of diverse conceptions of the good that comply with the
LMR and MCB model requirements. Such an obligation may require distinguishing
among communities based on certain characteristics for the purpose of allocating
takings remedies, but the state should only seek to ensure pluralism by rectifying

68. See, e.g. A. Bell & G. Parchomovsky, ‘Takings Reassessed’, Va. L. Rev., Vol. 87, 2001, p. 300 (“A concern
for the distribution of societal burdens may trump administrative efficiency considerations, and as we
showed, the problem of derivative takings disproportionately harms the poor.”); D.A. Dana, ‘The Law
and Expressive Meaning of Condemning the Poor after Kelo’, Nw. U. L. Rev., Vol. 101, 2007, p. 365; I.
Somin, ‘Is Post-Kelo Eminent Domain Reform Bad for the Poor?’, Nw. U. L. Rev., Vol. 101, 2007, p. 1931.

69. See, e.g. Bell & Parchomovsky, supra note 68, p. 283 (“Roads and undesirable public facilities are usually
built in poor areas because the value of property in such areas is lower.”); W.A. Fischel & P. Shapiro, ‘A
Constitutional Choice Model of Compensation for Takings’, Int’l Rev. L. & Econ., Vol. 9, 1989, p. 122 (“A
common historical account of the rationale for including the just compensation requirement in the U.S.
Constitution is that it was designed to curb the inclinations of political majorities to impose excessive bur-
dens on politically isolated minorities.”); K. Sonin, ‘Why the Rich May Favor Poor Protection of Property
Rights’, J. Comp. Econ., Vol. 31, 2003, p. 715; D. Werner, ‘The Public Use Clause, Common Sense and Tak-
ings’, B.U. Pub. Int. L.J., Vol., 10, 2000, pp. 346–347, n. 81 (“While the humannature of government officials
is a potential source of abuse in any legislative decision, the condemnation decision is particularly suscep-
tible to abuse. First, there is a strong incentive for interest groups to attempt to influence government offi-
cials and a correspondingly strong incentive for government officials to comply with their demands.
Second, taking property provides an effective means of subjugating a disfavored group.”).

70. Kelo v. City of New London, 545U.S. 469, 521 (2005) (Thomas, J., dissenting) (“Allowing the government to
take property solely for public purposes is bad enough, but extending the concept of public purpose to
encompass any economically beneficial goal guarantees that these losses will fall disproportionately on
poor communities. Those communities are not only systematically less likely to put their lands to the
highest and best social use, but are also the least politically powerful.”).
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inadequacies in the law that make it extremely difficult or impossible for certain com-
munities to continue flourishing post-taking.

Ensuring that takings law fulfills the state’s pluralistic obligation justifies taking into
account communities’ political or economic strength and compensating strong com-
munities less than similarly situated, but weaker, communities. Stronger communi-
ties aremore likely to have the resources and influence to avoid the damaging effects
of eminent domain without government assistance.71 Politically strong communi-
ties may use their political ties and influence to fend off expropriation, and econom-
ically strong communities may be safe because of the high costs that the state would
incur by taking their land.72Moreover, members of these communities are less likely
to lose their ability to realize their shared notion of the good – whether jointly or
separately – if their land is in fact condemned. Members of politically strong com-
munities usually share the same sense of the good as the majority of the public.
Therefore, even if expropriation affects such a community’s functioning, commu-
nity members are expected to be able to continue realizing their shared conception
of good by joining other similar communities. In addition, even if a politically strong
community does not share the majority’s conception of the good, it may still use its
political influence to bypass bureaucratic barriers in reestablishing itself. Members
of economically strong communities also are more likely to preserve their concep-
tion of the good than those in weaker communities since they are more likely to have
the resources to independently reestablish the community.

Therefore, belonging to politically or economically strong communities reduces the
concern that community members will lose their ability to realize their conception of
the good, even when the community’s ability to function is affected by the govern-
ment’s exercise of eminent domain. Accordingly, the need for the state to actively
intervene to help these communities is reduced, and may in fact be a waste of gov-
ernment resources. At the same time, it is entirely possible that members of these
communities will sometimes encounter difficulties in the face of expropriation.
Therefore, politically or economically strong communities should not be completely
excluded from an alternative remedy scheme. However, keeping in mind the pur-
pose of the reform and the state’s pluralistic obligation, these communities should
receive reduced benefits.

71. Naturally, communities that enjoy political or economic strength are less likely to be subject to eminent
domain in the first place. See, e.g. D.A Farber, 'EconomicAnalysis and Just Compensation', Int’l Rev. L. &
Econ., Vol. 12, 1992, p. 130 (“[I]f public choice theory has any one key finding, it is that small groupswith
high stakes have a disproportionately great influence on the political process. Thus, landowners have
some political advantages in seeking compensation.”); W.M. Treanor, ‘The Original Understanding of
the Takings Clause and the Political Process’, Colum. L. Rev., Vol. 95, 1995, pp. 863-865.

72. Bell & Parchomovsky, supra note 68, p. 283.
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. DETERMINING THE PROPER ALLOCATION OF REMEDIES

In practice, how should the principles and guidelines discussed above shape a reform
of takings law?How should the government actually allocate alternative takings rem-
edies and what form should these remedies take? This article proposes reforming tak-
ings law not only through the explicit recognition of various conceptions of the good,
but also by recognizing that the state may use diverse mechanisms to fulfill its plu-
ralistic obligations. Any reform should enhance the ability of people to live in accor-
dance with their values and beliefs, while at the same time acknowledging other
social values (such as autonomy, efficiency, and distributive justice). Expanding
the range of potential takings remedies gives meaning to an individual’s choice of res-
idential configuration. Increasing available remedies, including non-monetary and
in-kind remedies, strikes the right balance between the pluralistic principle that sup-
ports various communities’ continued functioning and other competing consider-
ations, such as efficiency and liberty. Alternative takings remedies should include
non-monetary or in-kind benefits, and should be allocated based upon the needs
of the affected community in relation to the three considerations outlined previously:
the community’s conception of the good, social legitimacy, and political and eco-
nomic strength. This approach strikes the right balance between the pluralistic prin-
ciple that supports various communities’ continued functioning and other competing
considerations, such as efficiency and liberty.

13.4.1 New Remedies Tailored to Community Needs

For the state to fulfill its pluralistic obligation, the selection of remedies should begin
by determining the nature of the taking and its influence on the community members’
ability to continue realizing a shared conception of the good. Parchomovsky and Sie-
gelman split expropriations into three categories.73 First, ‘isolated’ expropriations are
those that affect only one or a few community members.74 Second, ‘tipping’ expropri-
ations are those where the government condemns multiple properties in a given res-
idential community, and in doing so, potentially threatens the community’s ability to
continue functioning.75 Third, ‘clearing’ expropriations are those that uproot the
entire community.76

For certain small-scale takings, a market-value mechanism may still be appropriate.
However, it is likely to only fulfill the individualistic dimension of the state’s plural-
istic obligation.77 Therefore, for isolated and small-scale tipping condemnations that

73. Parchomovsky & Siegelman, supra note 13, p. 84.
74. Id. p. 137
75. Id.
76. Id. p. 138.
77. See supra note 20.
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do not threaten a community’s shared conception of the good, but only result in
the private loss of one or a few individuals, simple fair-market value compensation
may remain preferable. In large-scale expropriations, however, particularly where
the community engages in constitutive cooperation, the market value mechanism
may not protect the community’s future cooperation toward the realization of a
shared conception of the good. Providing fair market value compensation to indi-
vidual owners in these cases does not account for this loss of communality, and
therefore is by itself an inadequate means for the state to fulfill its pluralistic
obligation.

Legal scholars have proposed other takings remedies that compensate individuals for
losses that go beyond the property’s market value. Property scholar Ellickson, has
argued for a fixed premium in cases where a property’s fair market value fails to cover
the owner’s subjective losses, by “award[ing] damages for the drop in market value
plus a bonus award to compensate for loss of the commonly held irreplaceable con-
sumer surplus”.78 For efficiency reasons, commentators generally seek to establish
this additional compensation at a fixed rate, without any distinction made between
different community members.79 However, a fixed premium that uniformly indem-
nifies owners for personal losses may have little advantage over market value com-
pensation in terms of redressing loss of communality. This is because a fixed premium
does not distinguish among community members according to their involvement in
the community, their contribution to maintaining cooperation, or their commitment
to a shared conception of the good.

When a substantial number of community members are affected, as in tipping expro-
priations, a variable premium could overcome the difficulties facing the fixed pre-
mium mechanism. A variable premium is more capable of recognizing the salient
differences among members’ contributions to cooperation and commitment to the
community.80While it does not have the advantage of cost certainty attendant tomar-
ket value or fixed premium compensation, this concern can be somewhat mitigated
through the adoption of rules of thumb in lieu of calculating the actual loss suffered by
each community member. For example, one such rule of thumb might concern the
nature of the community member’s property rights (owning versus renting) or pro-
vide proportionate increases in compensation to individuals based on the length of
time they have lived in the community.81

78. R.C. Ellickson, ‘Alternatives to Zoning: Covenants, Nuisance Rules, and Fines as LandUse Controls’,U.
Chi. L. Rev., Vol. 40, 1973, p. 736.

79. Id.; Parchomovsky & Siegelman, supra note 13, p. 139.
80. Ellickson, supra note 78, p. 737.
81. Another assumption is that the longer one lives in a community, the more significant role she plays in

the community’s continuation cooperation, and is thus more affected by the loss of that cooperation.
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Direct community resettlement is another potential remedy.82 Application of a
direct resettlement remedy requires the state to reestablish the community in a
new location. Such application may range from complete resettlement, in which
the state builds new homes for the expropriated property owners, to cases in
which the government funds the building of the owners' new homes. Direct
resettlement of a community may additionally require the state to fund (or to
establish) common property (such as roads, playgrounds, and social institu-
tions). Like other takings remedies, resettlement seeks to put the owner in the
same position she was in before her property was condemned, but shifts most
of the burden from the owner to the state and challenges the implicit assumption
of takings law that all property is fungible. The resettlement mechanism is also
unique in that it creates an ongoing relationship between the government and
property owner, rather than a one-time exchange of money and property. Break-
ing the link between money and property might placate critics concerned with
commodification of property and community,83 increase efficiency (especially
because it saves the costs of evaluating subjective losses), and more importantly,
fulfill the collective dimension of the state’s pluralistic obligation.84 On the other
hand, the establishment of an ongoing relationship between the state and indi-
viduals who have been subject to expropriation creates financial uncertainty
and entails significant negotiation and monitoring costs that exceed those asso-
ciated with one-shot compensation. Therefore, the use of a direct resettlement
remedy should be limited only to instances where the collective dimension of
the state's pluralistic obligation arises. This would usually only be the case in
clearing and large-scale tipping expropriations.

Finally, the government may provide indirect resettlement remedies that foster com-
munity rehabilitation. These indirect remedies are most likely to take the form of
financial assistance or removal of bureaucratic barriers. For example, the government
may provide tax benefits, exemptions from zoning regulations, special condition
loans, or financial grants. Like direct resettlement, these remedies do not equate prop-
erty with money and may reduce commodifying effects and evaluation costs for sub-
jective losses. They also offer the community customized solutions without
overstretching the state’s resources. Moreover, indirect resettlement remedies may
fulfill both the individualistic and collective dimension of the state’s pluralistic obli-
gation.85 Such remedies, however, provide only limited and partial assistance – they
do not offer a comprehensive solution for loss of communality. Indirect remedies do
not guarantee any particular result. Along with uncertainty regarding property
owners’ abilities to use these forms of assistance, the state cannot easily monitor

82. Parchomovsky & Siegelman, supra note 13, p. 138.
83. See discussion on anti-commodification in section 13.5.2.
84. See supra note 20.
85. Id.
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how a community uses these tools, leaving them prone to improper use.86 Moreover,
the broadly applicable nature of indirect resettlement remedies raises concerns that
the state may abuse these remedies by granting them in an unequal manner. Never-
theless, such remedies may provide a balanced solution for Tipping expropriations,
which impair but do not completely prevent community members from realizing
their shared conception of the good.

The allocation of these additional remedies should depend on the scope and scale of
the government’s exercise of eminent domain within the community as well as the
three factors discussed in Section 13.3. The overarching goal is to restrict the availabil-
ity of additional compensation or in-kind remedies to communities whose members
engage in cooperation that expresses the value of community in property and who
stand to lose their ability to cooperate after their land is taken.

13.4.2 Tying Remedies to a Community’s Conception of the Good, Social Legitimacy,
and Community Strength

The remedies outlined above should be applied in direct relation to the community’s
characteristics as outlined in Section 13.3. With respect to the first factor – the role of
cooperation in community’s ability to realize its members’ shared conception of the
good – the more significant the role of cooperation in the community’s ability to real-
ize its conception of the good, the greater the need for remedies that would allow the
continuation of that cooperation. Thus, for example, communities that engage in con-
stitutive cooperation are most likely to require remedies that facilitate the communi-
ty’s continued existence such as direct resettlement assistance. When, on the other
hand, cooperation plays a relatively marginal role, monetary compensation is likely
to be a satisfactory remedy, with the size of the premium contingent upon how mar-
ginal that role is. An examination of the role of cooperation should inquire into the
extent to which the community has established communal institutions and customs
in furtherance of its beliefs.87

86. One example of such an improper use may be trading in such benefits. For example, an owner who is
entitled to a loan under special conditions (substantially better than those prevailing in the market)
might trade the loan to profit from the interest rate differentials. Ownersmay alsomisuse planning ease-
ments, which allow them to deviate from certain construction restrictions. Theymay trade these benefits
(for example, by selling their houses) for economic gain. While the state may restrict the trade in such
benefits, such restrictions may hold only for a short period of time, before turning into a too heavy bur-
den on individuals' autonomy to use their property rights.

87. A. Etzioni, The Spirit Of Community, Crown Publishers, New York, 1993, pp. 134-160 (“[C]ommunities
form around institutions such as schools and community policing stations.”); D.M. Chavis and J.R.
Newbrough, ‘The Meaning of “Community” in Community Psychology’, J. Community Psychol., Vol.
14, 2006, p. 338; R.S. Golden, ‘Toward aModel of Community Representation for Legal Assistance Law-
yering: Examining the Role of Legal Assistance Agencies in Drug-Related Evictions from Public Hous-
ing’, Yale L. & Pol’y Rev., Vol. 17, 1998, p. 530 (“These institutions represent the efforts of individual
neighborhood residents to identify and solve their own problems. They are, I contend, the voices of
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A community’s social legitimacy also should impact the remedies it receives.88 The
availability of remedies should be contingent on either the extent to which the com-
munity is structurally open through MCB, or whether the community complies with
the state’s LMRs. If the community does neither, the state’s pluralistic obligation is not
triggered and the community’smembers should not be entitled to any alternative tak-
ings remedies. A community ideally satisfies the social legitimacy requirement by
allowing MCB, and in such cases should be entitled to a remedy designed to enable
the community’s continued functioning. Communities that comply only with state
LMRs do not exhibit the same level of social legitimacy, and so the state should only
be required to indirectly assist in their reestablishment.

The third factor, community strength, recognizes that the state’s pluralistic obligation
does not require intervention when the goal of this obligation – to allow all citizens to
live in accordance with their values and beliefs – is not in jeopardy.89 The selection of
remedies, therefore, should depend on the community’s ability to continuously real-
ize its conception of the good post-expropriation without state assistance. Politically
and economically strong communities are more likely to be able to rehabilitate them-
selves post-expropriation.90 Because weaker communities are less able to counter the
threat that expropriation poses to their realization of the good, the state’s obligation
should include a remedy that will foster the community’s continued cooperation.

To summarize, the selection of remedies should primarily depend on the three factors
discussed in section 13.3: the role of cooperation in the community’s realization of a
shared conception of the good, the community’s social legitimacy, and the commu-
nity’s political and economic strength. Additionally, the scale and scope of the expro-
priation should be taken into account. Fair market value compensation is likely an
adequate remedy in cases of isolated takings that are not expected to significantly
alter the community fabric. The additional remedies of fixed premiums and indirect
resettlement assistance may be appropriate for isolated and tipping expropriations to
remedy any loss of the affectedmembers’ ability to cooperate. These remedies, as well
as variable premiums, should also be used for certain clearing expropriations where
cooperation plays a less central role in the community’s realization of its conception of
the good, or the community is politically or economically strong or does not allow
MCB. The level of assistance and size of the premiums should also vary depending
on the extent of the community’s fulfillment of the three factors. Finally, direct

the community.”); W. Sewell, ‘The Concept(s) of Culture’, in Victoria E. Bonnell and Lynn Hunt (Eds.),
Beyond the Cultural Turn: NewDirections in the Study of Society and Culture,University of California Press,
Berkeley, 1999, p. 55-57.

88. See supra section 13.3.2.
89. See supra section 13.3.3.
90. These politically and economically strong communities are also less likely to be the target of condem-

nation. See supra notes 68-70 and accompanying text. Further, even when they become the subject of
condemnation, these communities are more likely to fend off government takings at the outset.
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resettlement should also be available to certain communities subject to tipping and
clearing expropriations depending on the interplay of the three factors discussed in
section 13.3. For instance, direct resettlement would be appropriate for weak,
MCB-compliant communities that engage in constitutive cooperation.91

. COUNTERARGUMENTS ADDRESSED

Any attempt to reform takings law’s treatment of residential communities should con-
front potential counterarguments. This part addresses three such arguments: (1) the sub-
jective value argument, which questions the need of the state to compensate owners for
the loss of subjective values embodied in their property rights; (2) the anti-commodifica-
tion argument, which questions the desirability of distinct treatment for residential com-
munities in takings law, due to concerns over placing a price on communality; and (3) the
neutrality argument, founded on a concern over the state’s equal treatment of similarly
situated actors and the possible abuse of benefits. These objections may explain why,
despite the normative appeal of pluralism, alternative treatment of certain residential
communities has not yet been implemented. As I explain, however, none of these argu-
ments justifies a uniform treatment of residential configurations in takings law.

13.5.1 Subjective Values Argument

The use of a single comprehensive remedy for all residential takingsmight be justified
if differences among configurations are seen as dependent merely on owners’ subjec-
tive preferences. According to this view, an owner’s choice of residential configura-
tion at least partially reflects her personal preference for particular values or ways of
living. While expropriation may cost the owner to lose more than just physical prop-
erty, this additional loss is not compensable because of its subjective nature. While
courts do not reject the possibility that such losses may occur and have acknowledged
that property owners are not fully compensated in such cases, they reject additional
compensation on the ground that it is too difficult to evaluate subjective losses.92

91. Even direct resettlement may prove ineffective in certain scenarios, however, such as when the geo-
graphic location of a community is essential to its conception of the good. See, e.g. B.E. Brown, Religion,
Law, and the Land: Native Americans and the Judicial Interpretation of Sacred Land, Greenwood Press, West-
port, 1999, p. 13 (“[B]ut if the reserve of their ancestors and the preservation of and access to Chota and
other village sites of historical and cultural significance were dimensions of the religion that the Cher-
okees sought to protect, the heart of their complaint was the notion that the waters and land of the river
valleywere themselves sacred, holy realities that would be destroyed by the impeding Tellico project.”).
The use of such a remedy should be contingent upon the consent of the number of members needed for
the community to continue realizing its conception of the good, which would vary from case to case.

92. See, e.g. United States v. 564.54 Acres of Land, 441 U.S. 506, 511 (1979) (“Because of serious practical dif-
ficulties in assessing the worth an individual places on particular property at a given time, we have
recognized the need for a relatively objective working rule.”).

 Part III Consequences



Property scholar Lee goes even further. He recently argued that themarket value stan-
dard almost fully compensates for subjective losses.93 According to Lee, the subjective
losses that the market value standard does not cover are idiosyncratic, and there is
reason to doubt whether people should in fact be compensated for such losses at all.94

The subjective nature of these additional losses, however, does not justify the existing
takings remedy scheme. First, Lee’s core principle, that society should not bear the
costs of certain individuals’ idiosyncratic losses, is of dubious validity. A state’s obli-
gation to ensure a pluralistic societymay indeed require it to take into account, at least
to some extent, its citizens’ idiosyncrasies.95 The obligation does not demand auto-
matic recognition of any and all idiosyncratic values, but does require a careful eval-
uation of the connection between such values and an individual’s choice of residential
configuration.96 Second, the availability of in-kind remedies can overcome the diffi-
culty of measuring the monetary value of subjective losses.97 Finally, changing the
treatment residential communities receive in takings law is justified even accepting
Lee’s argument that subjective values are for the most part accounted for in a proper-
ty’s fair market value. This is because a property’s fair market value is not always eas-
ily ascertained. As Lee demonstrates, calculating takings compensation based on
previous transactions involving identically configured properties indeed entails an
implicit assessment of subjective losses, as the other owners would presumably have
considered such losses when selling.98 However, this assumption does not hold if
there are few or no transactions involving other similarly situated properties.99 Lee’s

93. B.A. Lee, ‘Just Undercompensation: The Idiosyncratic Premium in Eminent Domain’, Colum. L. Rev.,
Vol. 113, 2013, pp. 607-617.

94. Lee also argues that the market value does not include the loss of autonomy suffered by property
owners as a result of their forced evictions. Id. pp. 635-644. However, this loss, to the extent it exists,
is shared equally by all property owners who are subject to expropriation, and therefore, as Lee argues,
there is no reason to compensate any individual condemnees differently on this basis.

95. This, I argue, is especially important with respect to cooperation that is constitutive to a community’s
ability to realize its conception of the good. See supra Part II.A. Commitment to foundational pluralism
as a source of the state’s obligation to recognize differences between residential configurations in tak-
ings law differs from establishing such a claim on a social capital basis. Justifying differential treatment
of residential configurations out of a commitment to pluralism is not dependent on these configurations’
contributions to the social capital of society, but rather on the ability of owners to realize their concep-
tions of the good. Thus, such a justification avoids most concerns regarding the contribution of residen-
tial communities to social capital.

96. Such recognition should also be supported by autonomy-enhancing pluralists, who believe that a per-
son’s autonomous choices should be respected by the state. See, e.g. Dagan, supra note 3, p. 17; Dagan,
supra note 52, p. 1412, Regarding a person’s choice of a specific residential configuration as an expression
of her autonomy raises questions for Lee as well, since he recognizes the loss of autonomy due to expro-
priation as compensable. See Lee, supra note 93, p. 615.

97. See supra Part III.A.
98. But see L. Fennell, ‘Just Enough’, Colum. L. Rev. Sidebar, Vol. 113, 2013, p. 112 (“[T]here is reason to doubt

that typical amounts of sentimental value and other individualized costs wind up in FMV.”).
99. See id. pp. 113-14 (questioning Lee’s logic even in the context of identical properties).
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argument against compensating for certain subjective losses calls for categorizing
properties on the basis of whether there exists a sufficiently large market for identi-
cally configured properties and therefore encounters difficulties when, for example,
an entire community is uprooted. In-kind remedies that would allow the continued
existence and functioning of the community may be especially appropriate in these
circumstances.

The existing comprehensive takings compensation formula, therefore, cannot be jus-
tified on the ground that the values underlying differences between residential
configurations are merely subjective in nature. This standard disregards differences
among residential configurations in a way that violates individual owners’ property
rights and, equally important, interferes with the ability of certain residential
communities to flourish.100 A person’s choice of residential configuration reflects
her deeper commitment to certain fundamental values by which she desires to live.
In a pluralistic society, the law should not ignore the different values informing such
choices, even those which might be described as idiosyncratic.

13.5.2 Anti-Commodification Concerns

Commodification has become a focal point in delineating market boundaries and in
the division of labor between themarket and the state.101 Using several different ratio-
nales, anti-commodification proponents object to substantial permeation of market
norms into spheres, institutions, and relationships that traditionally are not open
to sale. The two most prominent of these rationales are based upon concerns of cor-
ruption of values and economic coercion.102 The commodification concern is found in

100. See supra section 13.2.
101. T. Dagan & T. Fisher, ‘The State and the Market – A Parable: On the State’s Commodifying Effects’,

Pub. Reason., Vol. 3, 2011, p. 44.
102. M. Sandel first recognized two broad categories of anti-commodification arguments: corruption and

coercion. SeeM. Sandel, ‘WhatMoney Can’t Buy: TheMoral Limits of Markets’, inG.B. Peterson (Ed.),
The Tanner Lectures on Human Values, Cambridge University Press, Cambridge, 2000, pp. 94–96. The
corruption rationale essentially accords with a pluralistic understanding of society. As E. Anderson
argues, “If different spheres of social life, such as the market, the family and the state, are structured
by norms that express fundamentally different ways of valuing people and things, then there can be
some ways we ought to value people and things that can’t be expressed through market norms.” See
Anderson, supra note 4, p. xiii. The corruption rationale has both practical and normative aspects. The
practical aspect posits that when values are cognitively incommensurable, people are unable to make
certain value comparisons because they have no basis for determining how much of X to give up in
exchange for Y. In other words, X and Y are measured on different scales, frustrating our ability to
make any comparison between them. The normative aspect suggests that not only is it not practically
possible to compare things that are evaluated on different scales, but any attempt to do so, in itself,
corrupts the intrinsic meaning we give to these things, i.e., “certain moral and civic goods are dimin-
ished or corrupted if bought and sold for money.” Indeed, such an attempt “points to the degrading
effect of market valuation and exchange on certain goods and practices.” Out of a commitment to
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many areas of research such as interpersonal relationships,103 personal gestures,104

education,105 health,106 and culture.107 Our handling of these relationships and insti-
tutions should therefore be sensitive to commodifying effects, which can harm the
meaning we attach to them.

foundational pluralism, this understanding assumes the existence of different spheres, wherein people
are able to use different modes of evaluation. Given the existence of different spheres, valuations or
exchanges, metrics from one sphere will necessarily invade or crowd out other modes of evaluation or
comparison. Such an exchange is corrupting when it ignores the differences between these spheres of
valuation and forces us to value all goods in the samemanner. Quite a different rationale for objecting
to the adoption of market mechanisms in non-market spheres involves the fear that people will be
forced to act in a way that they naturally oppose. I. Glenn Cohen splits Sandel’s coercion argument
into two sub-arguments, which differ in the type of harm caused by the transaction that is emphasized.
The first, which Cohen terms: the ‘voluntariness’ argument, asks whether consent to the transaction
was truly voluntary given the seller’s socioeconomic status. For instance, the poormay be forced to sell
their valuable assets, only because theywill not be able to resist the monetary reward. The second sub-
argument Cohen raises, the ‘access’ argument, differs from the first one in that it does not examine the
seller’s condition but rather that of the purchaser. Here, the focus is on unequal access to the goods,
given an unfair background distribution of those goods. The concern is that only some will be able to
afford the good if it is commodified, “that surrogacy will be used for the benefit of the rich at the
expense of the poor.” This is quite a different argument and expands the meaning of coercion to
encompass the economic improbability of certain individuals purchasing goods. Although these
two arguments differ from each other, they both are based on the existence of fundamental economic
inequality in society. For each argument, the concern over market expansion into spheres of life gen-
erally perceived to be outside the reach of the market reflects the will to avoid spreading economic
inequality into these spheres. See Note, ‘The Price of Everything, the Value of Nothing: Reframing
the Commodification Debate’, Harv. L. Rev., Vol. 117, 2003, pp. 690-691.

103. M.J. Radin, Contested Commodities: The Trouble with Trade in Sex, Children, Body Parts and Other Things,
Harvard University Press, Cambridge, 1996, pp. 3-4, 97-98.

104. N. Folbre & J.A. Nelson, ‘For Love orMoney –Or Both?’, J. Econ. Perspectives., Vol. 14, 2000, p. 123;M.J.
Radin, ‘Market-Inalienability’, Harv. L. Rev., Vol. 100, 1986, p. 1907; L. Taft, ‘Apology Subverted: The
Commodification of Apology’, Yale L.J., Vol. 109, 2000, p. 1135.

105. R. Naidoo & I. Jamieson, ‘Knowledge in the Marketplace: The Global Commodification of Teaching
and Learning in Higher Education’, in P. Ninnes & M. Hellstén (Eds.), Internationalizing Higher Edu-
cation: Cerc Studies In Comparative Education, Springer, New York, 2005, p. 37; R. Naidoo, ‘Repositio-
ningHigher Education as a Global Commodity: Opportunities and Challenges for Future Sociology of
Education Work’, Brit. J. Soc. Educ., Vol. 24, 2003, p. 249; A.R. Welch, ‘For Sale, by Degrees: Overseas
Students and the Commodification of Higher Education in Australia and the United Kingdom’, Int’l
Rev. Educ., Vol. 34, 1988, p. 387; Hugh Willmott, ‘Managing the Academics: Commodification and
Control in the Development of University Education in the U.K.’,Hum. Relations.,Vol. 48, 1995, p. 993.

106. See, e.g. A.W. Frank, ‘What’s Wrong with Medical Consumerism?’, in S. Henderson & R. Petersen
(Eds.), Consuming Health: The Commodification of Health Care, Routledge, London, 2000, pp. 13-30; R.
L. Caplan, ‘The Commodification of American Health Care’, Soc. Sci. & Med., Vol. 28, 1989, p. 1139.

107. See, e.g. R. Austin, ‘Kwanzaa and the Commodification of Black Culture’, inM.M. Erthman& J.C.Wil-
liams (Eds.), Rethinking Commodification: Cases and Reading in Law and Culture, New York University
Press, New York, 2005, p. 178; Bruce Prideaux, ‘Commodifying Heritage: Loss of Authenticity and
Meaning or an Appropriate Response to Difficult Circumstances?’, Int’l J. Tourism Sci., Vol. 3, 2003,
p. 1.

13 Expropriation Effects on Residential Communities



The thrust of the anti-commodification corruption argument is that when the govern-
ment takes an individual’s property for the public’s benefit and compensates the indi-
vidual monetarily, the property in question is commodified. Such an action indicates
that the property is interchangeable with a fixed amount of money.108 In this regard,
“[t]he notion of eminent domain constitutionalizes fungibility”.109 If we accept the
pluralistic conception of property ownership – that property ownership can reflect
several different values (such as community, autonomy, and personhood), then trea-
ting property and money as interchangeable is particularly problematic. Eminent
domain thus commodifies not just the physical property taken, but also commodifies
and thus corrupts the values owners wish to express through it.

Moreover, according to the anti-commodification argument, the corrupting effects of
takings are not limited to the specific act of condemnation. Takings, which declare
that property, any property, is interchangeable with money, affect society’s percep-
tion of property. It is only reasonable to assume that if the state treats property as
a commodity, regardless of its meaning to the owner’s personhood or identity, the
public will view property the same way and act accordingly. According to a plural-
istic conception of property, such an understanding of property is problematic, since
it robs property ofwhatever deeper values its owners (and society) might attribute to it.

By increasing the number of variables to which a government should attach value
when it expropriates private property, the proposed takings regime might at first
blush seem to increase the commodification of property. But a closer examination
of the situation reveals that the reform would not exacerbate, but instead blunt com-
modification effects.

First, establishing a range of remedies beyond fixed monetary compensation would
allow the state to appropriately tailor the remedy to the affected individual or com-
munity based on the community’s distinct characteristics. The availability of in-kind
remedies would actually reduce the commodifying effects of government takings. By
rejecting the premise of market value compensation – that all property is interchange-
able with money – and taking into account the different characteristics and underly-
ing values of residential communities, an alternative remedies scheme would allay
commodification concerns. While unraveling the relationship between money and
property would not completely eliminate the commodifying effects inherent in gov-
ernment takings, it would curtail the corrupting effects of the existing legal regime.

108. SeeM.J. Radin, Reinterpreting Property, University of Chicago Press, Chicago, 1993, p. 136 (“In assum-
ing that compensation is an appropriate correctivemeasure, that it can be ‘just’ ormake owners whole,
the current idea of eminent domain assumes that all property is fungible that property by nature or by
definition consists of commodities fully interchangeable with money.”).

109. Id.
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Nor would compensation for loss of communality exacerbate the second concern
related to commodification – coercion arising from economic inequality. Distinguis-
hing among communities involves the use of various compensation mechanisms and
other remedies to address the additional losses suffered by a community’s members
due to expropriation. Some of these remedies are likely to take the form of compen-
sation in excess of a property’s fair market value, or alternatively, non-monetary ben-
efits that may be translated into actual or potential economic gains. An anti-
commodification argument may be made that these ‘surpluses’ will incentivize both
property owners and expropriating authorities to participate in eminent domain pro-
ceedings that involve special remedies. A race to the bottom may occur where eco-
nomically disadvantaged communities compete with each other to transfer their
property to the state in exchange for an attractive surplus of monetary compensation.
In addition, providing remedies that compensate property owners beyond market
value may also remove the significant, if not insurmountable, cognitive barrier faced
by state actors seeking to condemn properties, potentially leading tomore, and larger,
expropriations.110 Providing the state with multiple remedies for expropriation
– some of which exceed the property’s market value – could break this barrier, incen-
tivizing the state to further expropriate residential communities’ property. Thus, iron-
ically, incorporation of the significance of residential communities into takings law
may lead tomore expropriation in such communities. Yet, these concerns are alsomit-
igated by the expansion of the range of remedies’ and by the reforms sensitive to the
characteristics of given communities.

A race to the bottom, however, should occur only when property owners can reliably
expect to receive surplus compensation. Under the proposed reform, each community
would be granted different, individually tailored remedies. Thus, a community or
proper owner would have no guarantee of extra monetary compensation, alleviating
concerns over a race to the bottom. Furthermore, the higher cost of implementing
these tailored remedies should allay concerns that the proposal incentivizes the state
to more readily expropriate property. As discussed in section 13.4 differential treat-
ment of residential communities in takings law entails additional costs that exceed
those imposed on the state under current law. While these additional costs may be
justified to fulfill the state’s pluralistic obligation, they nevertheless serve as a new
barrier to expropriation. Therefore, while the proposed reform may break the

110. This cognitive barrier may be explained both in behavioral terms and in economic terms. Assume that
a state is planning to build a hospital and has located two potential plots to build on. Plot A serves a
residential community that we may assume, for the sake of this example, maintains constitutive coop-
eration. Plot B, on the other hand, is home to an abandoned factory. In both cases, the market value of
the property equals $500,000. The cognitive barrier is expected to lead the government actor to prefer
to expropriate plot B since full compensation will be possible. Although a decision to expropriate plot
A would also require payment of only $500,000, it would leave the owners undercompensated. For
such a cognitive barrier see U. Gneezy & A. Rustichini, ‘A Fine is a Price’, J. Legal Stud., Vol. 29,
2000, p. 1.
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behavioral barrier to expropriations created by undercompensation, a new economic
barrier – based on the higher costs of the proposed reform’s remedies – should dimin-
ish fears of increased expropriation.

13.5.3 Maintaining State Neutrality

According to the neutrality argument, the state, within certain limits, should remain
neutral in regard to howpeople choose to live their lives, including howpeople decide
to own and use their property. Consequently, the state should be reluctant to compen-
sate individuals in various residential communities differently because such distinc-
tions might be interpreted as the state favoring one residential configuration over
another.

The neutrality argument has deep roots in American political tradition, culture, and
property law, and so cannot be easily dismissed.111 Most proponents of the neutrality
argument hold that neutralitymeans the state should not involve itself in subjective or
idiosyncratic measures of value. Yet, establishing a takings remedy scheme that
redresses additional harms incurred by residential communities would actually pre-
serve state neutrality rather than undermine it. This proposal rejects the interpretation
of neutrality as a complete withdrawal of the state from involvement in the determi-
nation of ownership forms or from its obligation to allow such forms to exist. Instead,
neutrality should be reinterpreted as an opportunity for the state to fulfill its plural-
istic obligation and to allow citizens to freely choose their desired property
arrangements.

A government’s attempt to remain neutral by adopting a completely passive role may
actually disfavor certain conceptions of the good by making their pursuit difficult or
impossible. Thus, in order to fulfill its pluralistic obligation, the state should be
required to actively ensure the existence and survival of various residential configu-
rations. But can a state that actively supports a diversity of residential configurations
remain neutral?

Raz argues that political neutrality is best interpreted as a state’s disinclination to
either promote one conception of the good or to direct a person to choose one concep-
tion of the good over another.112 Accounting for loss of communality in takings law is
consistent with both of these interpretations of political neutrality.

The proposal offered in this article would not promote a particular conception of the
good. If anything, it would push against the impression that individualistic

111. See, e.g. R. Dworkin, Sovereign Virtue: The Theory and Practice of Equality, Harvard University Press,
Cambridge, 2002, pp. 239-240; Rawls, supra note 29, pp. 191-192.

112. Joseph Raz, The Morality of Freedom, Oxford University Press, Oxford, 1986, pp. 114-115.
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residential configurations are the only means of achieving the good life. By incorpo-
rating the distinct characteristics of residential communities into takings law, the state
would actually restore the balance between different residential configurations, put-
ting all of them on equal footing. Such an approach does not change the likelihood
that a person will endorse one conception of the good over another. The availability
of alternative remedies would probably not inordinately increase the number of peo-
ple living in highly cooperative communities as living in those communities would
still involve significant restrictions on individual property rights. Rather, it would
promote neutrality by removing the structural bias against such communities –

which, under the current scheme, are uniquely at risk of undercompensation for com-
munity-related losses. Finally, the individualistic nature of the existing compensation
scheme in takings law does not ensure all citizens’ ability to live by their values and
beliefs. An alternative remedy scheme that gives meaning to individuals’ choice of
residential configuration would promote state neutrality. By disregarding the unique
characteristics of more cooperative communities, current takings law sends a clear
message concerning the state’s preference for individualistic forms of ownership. This
message may have a twofold effect on individual owners. First, it may prevent them
from choosing to reside in residential communities in the first place. Second, and
equally troubling from the standpoint of foundational pluralism, it may affect the
way in which owners manage these communities, threatening the communities’
cooperative nature.113 In order for the state to become truly neutral – that is, to
“ensure for all persons an equal ability to pursue in their lives and promote in their
societies any ideal of the good of their choosing”114 – the law should take into account
the distinct characteristics of other less individualistic forms of ownership. The con-
cept of state neutrality thus actually supports accounting for communal loss.

. CONCLUS ION

When the government takes property, individuals who live in highly cooperative
common interest communities face an especially large risk of being short-changed
under the existing takings scheme, which merely provides them with the fair market
value of the condemned property. This article proposes guidelines for reforming tak-
ings law to provide additional remedies tomembers of these communities to compen-
sate them for their loss of communality. The guidelines involve consideration of three
important factors, namely, the role of cooperation in a community’s realization of a
conception of the good; the community’s social legitimacy as determined primarily by

113. When the law conceives of property in purely individualistic terms, it hinders people’s ability to treat
or think of property any differently. Many people may be discouraged from trying to live in accor-
dance with views of property ownership that are at odds with the monistic individualist understand-
ing of property that underlies existing property law.

114. Raz, supra note 112, p. 115.
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its structural openness; and the political and economic strength of the community.
Alternative remedies may take the form of fixed and variable monetary premiums
that compensate individuals beyond the fair market value of the condemned prop-
erty, and in-kind remedies such as direct community resettlement and indirect assis-
tance with resettlement.

The proposed guidelines are sensitive to the characteristics of each community in
question, recognizing that there is great variation even among common interest com-
munities. Insofar, as we accept that an individual’s choice of residential configuration
tells us something about her values, preferences, and relationships with others, we
need to incorporate this vision into our legal rules. The proposed guidelines further
the state’s obligation to ensure a pluralistic society. Property law is a social instru-
ment. It should not be detached from our social values, but should facilitate individ-
uals’ ability to pursue their vision of the good life through cooperation. The law in
general and property law in particular, plays a critical role in enabling social diversity.
The proposed guidelines contribute to that effort.
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